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OPENING  BRIEF  ON  APPEAL. 


To  the  Honorable  Chief  Judge  IVilliam  Denmau,  and  to 
the  Honorable  Associate  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

Jurisdiction. 

Jurisdiction  is  conferred  by  Title  28,  Section  225,  U.  S. 
Code  (1946),  and  by  the  New  Judicial  Code,  Title  28, 
Section  1254(1),  and  by  the  Emergency  Price  Control 
Act  of  1942,  and  Regulations  thereunder  and  the  Emer- 
gency Price  Control  Act  of  1942,  as  amended,  Title  50 
App.,  Section  925. 

Constitutional  provisions,  statutes  and  regulations  in- 
volved are  in  the  Appendix. 
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Short  Statement  of  the  Facts. 

On  March  11,  1946,  a  grand  jury,  sittmg  in  the 
Southern  District  of  California,  returned  an  indictment, 
No.  18366,  against  the  appellants  and  the  Southern  Cali- 
fornia Meat  Company,  Inc.,  and  Charles  M.  King,  charg- 
ing alleged  violations  "under  the  Emergency  Price  Con- 
trol Act  of  1942  and  Maximum  Price  Regulations  No. 
148,  165,  169  and  239  thereunder." 

The  Grand  Jury  alleged: 

''The  Grand  Jurors  of  the  United  States  of 
America,  being  duly  impanelled,  sworn  and  charged 
in  the  District  Court  for  the  Southern  District  of 
California,  Central  Division,  in  the  September,  1945, 
Term  of  this  Court,  having  begun  but  not  finished 
during  the  said  September  Term  of  Court,  among 
other  things  the  matter  of  the  investigations  charged 
in  this  indictment,  and  having  continued  to  sit  by 
order  of  this  Court  in  and  for  the  said  District  dur- 
ing the  February,  1945,  Term  to  complete  inquiries 
begun,  but  not  finished,  at  the  original  term,  and 
inquiring  for  that  District,  upon  their  oaths  find  and 
present  as  follows:"     [R.  2-3.] 

Two  and  three  grand  juries  sit  during  a  term  in  Los 
Angeles.  At  the  outset  of  the  case,  objection  was  made 
to  the  jurisdiction  of  the  Court  to  proceed  under  the  in- 
dictment because  the  grand  jury  indictment  showed  no 
jurisdiction  in  the  grand  jury,  the  date  therein  being 
faulty.  The  objection  to  the  indictment  was  considered 
on  its  merits  and  denied  by  the  Court.     [R.  86,  87.] 

Count  One  of  the  indictment  charged  a  conspiracy  un- 
der the  "Emergency  Price  Control  Act  of  1942  and  Maxi- 
mum Price  Regulations  Nos.  148,  165,  169  and  239  there- 


under."  [R.  3.]  The  alleged  conspiracy  was  to  charges 
for  slaughtering  services,  alleged  overcharges  and  alleged 
false  entries  on  the  records  and  alleged  acts  in  relation  to 
each  of  these  matters.  It  will  be  noted  that  the  allegations 
related  to  the  Emergency  Price  Control  Act  of  1942  and 
Maximum  Price  Regulations  thereunder,  and  not  to  the 
Statute,  as  amended,  nor  to  any  Revised  Maximum  Price 
Regulations  under  the  amended  statute.     [R.  3-6.] 

In  furtherance  of  the  alleged  conspiracy^  to  effectuate 
its  purposes,  overt  acts  a.  to  r.  are  alleged.  These  relate 
to  a  charge  for  slaughtering  services,  and  to  the  issuance 
of  certain  invoices  and  to  the  receipt  of  certain  sums  of 
money  from  H.  N.  Sample. 

H.  N.  Sample  never  testified  and  no  evidence  was  pre- 
sented on  the  matter  of  the  receipt  of  any  moneys  for 
slaughtering  services,  nor  in  proof  of  a  single  overt  act 
alleged  in  the  conspiracy  charge  in  furtherance  of  the 
alleged  conspiracy  or  to  effectuate  its  objects. 

While  fifty  counts  were  charged  in  the  indictment, 
twenty-seven  were  withdrawn  and  statements  made  that 
no  proof   would  be  off'ered  on  them. 

Counts  2,  3,  4,  5,  6,  45,  46,  47,  48,  49  and  50  alleged 
over-charges  under  the  Emergency  Price  Control  Act 
and  Regulations  thereunder.  The  only  persons  who  testi- 
fied to  alleged  overcharges  were  dealers  in  meat  who  said 
that  they  paid  side  money  and  could  not  specify  with 
particularity  how  much  they  paid  on  any  particular  pur- 
chase, and  who  themselves  in  some  instances  said  they 
passed  the  amounts  paid  on  to  the  customer  and  were 
themselves  not  being  prosecuted. 

Counts  12,  13,  32,  37,  38,  39,  40,  41,  42,  43,  and  44 
charged  the  making  of  false  entry  on  a  document  required 
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by  the  Act  or  Regulations  to  he  kept  by  the  seller.  Of 
these  counts,  counts  12,  13,  ?>7 ,  40,  41,  42,  43  and  44 
charged  false  entry  on  an  invoice;  count  32  on  a  ledger, 
and  counts  ^S  and  39  on  a  statement.  There  was  no  evi- 
dence whatever  presented  that  these  were  records  being- 
kept  under  the  requirements  of  the  Act,  or  that  other 
records  were  not  kept  accurately  as  required  by  the  Act; 
nor  did  the  Court  instruct  the  jury  that  invoices,  ledgers 
or  statements  were  within  the  regulation  or  statute,  as 
documents  required  to  be  kept;  nor  was  there  any  evi- 
dence as  to  just  what  was  required  under  the  statute  or 
regulation. 

The  Emergency  Price  Control  Act  of  1942  was  passed 
in  1942  (56  Stat.  23),  and  Maximum  Price  Regulation 
169,  which  relates  to  beef  and  veal  carcasses  was  issued 
in  July  of  1942.  This  did  not  fix  any  particular  price 
but  froze  the  prices  of  meat  pursuant  to  the  highest  prices 
charged  by  particular  dealers  themselves  in  a  given  base 
period  in  March  of  1941  at  its  highest  level. 

This  indictment  charged  a  violation  of  this  Regulation 
under  the  then  existing  statute.  The  Regulation  itself 
was  revised  several  times  and  finally  it  was  repealed  by 
the  Administrator  himself  in  December  of  1942.  The 
statute  also  was  amended  several  times.  In  October  of 
1942,  the  Emergency  Price  Control  Act  was  first  amended 
by  the  Inflation  Control  Act  of  October  2,  1942  (56  Stat. 
765,  c.  578).  On  June  30.  1943,  the  Emergency  Price 
Control  Act  of  1942  was  amended  by  Congress  and  ex- 
tended for  a  year.  It  was  thereafter  known  as  the  Emer- 
gency Price  Control  Act  of  1942,  as  a-ineiided.  Both  Con- 
gress and  the  Administrator  referred  to  it  as  such.  New 
regulations  were  issued  under  it  and  were  called  Revised 
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Maximum  Price  Regulations.    There  were  at  least  seventy 
revisions  of  the  Regulation  up  to  the  time  of  trial/ 

The  trial  nevertheless  continued  into  July  of  1946. 
Objection,  made  to  the  jurisdiction  of  the  Court  to  pro- 
ceed was  overruled,  and  on  July  2nd,  the  Court  permitted 
the  jury  to  return  a  verdict  and  on  July  5,  1946,  the 
Court  pronounced  judgment,  over  objection  that  it  was 
without  jurisdiction  to  do  so  by  reason  of  the  termination 
of  both  statute  and  regulations. 

The  case  was  tried  on  the  charge  that  the  statute  al- 
leged was  the  Emergency  Price  Control  Act  of  1942,  but 
the  Court  instructed  the  jury  under  the  act  both  with  and 
without  the  provisions  of  the  act  "as  amended."  It  gave 
instructions  on  Revised  Regulations  thereunder — not  on 
the  specific  allegations  in  the  indictment  which  only  re- 
ferred to  the  "Emergency  Price  Control  Act  of  1942"  and 
"the  Maximum  Price  Regulation  thereunder." 

William  Muehlberger  testified  to  buying  meat  from 
Hyman  Stillman  in  1944  [R.  ^S]  and  paying  five  cents 
over  [R.  90]  at  a  time  subsequent  to  the  delivery  of  the 
meat.  [R.  99.]  He  kept  no  record  nor  was  he  ever  cited 
for  prosecution  by  the  O.  P.  A.     [R.   103..] 


^By  April  16.  1946.  11  F.  R.  4156.  there  had  been  a  seventieth 
revision  or  amendment  to  the  regulations  issued  subsequent  to  the 
Revised  Regulation  of  December   16,   1942. 

All  of  these  Regulations  refer  to  the  Emergency  Price  Control 
Act  of  1942,  as  amended  and  to  the  Regulations  as  "revised."  We 
assume  these  were  not  idle  or  unnecessary  words. 

On  June  30,  1946.  all  Emergency  Price  Control  Statutes  as 
amended  and  all  Regulations  and  revised  Regulations  terminated  by 
the  failure  of  Congress  to  re-enact.  The  Price  Control  Extension 
Act  of  1946  siiecifically  exempted  meat  from  its  operation.  Congress 
repeatedly  referred  to  the  prior  statutes  as  "amended." 


Aside  from  these  two  purchases,  not  a  single  other 
person  testified  to  having  made  any  purchases  from  Mr. 
Stillman  at  any  over-ceihng  prices. 

The  other  witnesses  testified  to  making  purchases  from 
Mr.  Segal. 

No  corroboration,  no  confession  or  other  competent 
evidence  w-as  introduced  to  tie  up  Mr.  Stillman  with  these 
specific  transactions. 

A  purported  statement  given  to  Internal  Revenue 
Agents  from  Mr.  Segal  and  offered  in  support  of  the 
Government's  case  was  to  the  effect  that  Mr.  Stillman  knew 
nothing  about  the  transactions  and  did  not  participate  in 
them,  and  the  moneys  which  he,  Mr.  Segal,  collected. 

In  support  of  the  alleged  false  entry  counts  the  Gov- 
ernment offered  no  evidence  whatsoever  to  show  that 
books  and  records  were  kept  by  the  defendants  for  the 
purposes  of  the  regulations  or  show  that  there  were  no 
other  books  and  records  kept  for  the  purposes  of  the  regu- 
lations. The  Government  introduced  invoices  given  to 
customers  but  these  were  not  shown  to  be  the  documents 
required  by  the  act  or  regulation  to  be  kept  by  the  seller, 
nor  was  there  any  showing  as  to  who  made  out  the  particu- 
lar invoice,  nor  was  there  any  foundation  laid  for  a  proper 
introduction  into  evidence.  Motions  to  strike  were  de- 
nied.    [R.  304.] 

There  was  also  a  ledger  book  introduced  into  evidence 
over  objections  that  it  was  hearsay,  and  incompetent  and 
without  foundation.  [R.  297-299.]  This  book  contained 
the  type  of  entries  which  it  is  apparent  the  regulations 
were  not  designed  to  have  the  seller  of  products  keep 
under  the  regulation,  and  the  ledger  was  not  such  a  book 
as  required  to  be  kept.     Nor  was  there  any  foundation 
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laid  for  the  entry  of  the  book;  it  was  not  shown  to  have 
been  kept  in  the  due  and  regular  course  of  business,  nor 
that  it  was  a  record  ordinarily  kept,  and  it  was  not  shown 
that  it  was  an  accurate  record  of  the  matters  ordinarily 
kept  in  the  course  of  business.  (Title  28,  Sec.  695,  U. 
S.  C.) 

In  one  ledger  there  was  a  change  made  on  the  ledger, 
because  a  co-partner  stated  that  it  was  not  kept  in  the 
regular  course  of  business.  The  entry  made  in  the  ac- 
countant's office  was  not  an  entry  customarily  made  in 
the  due  course  of  business.  No  foundation  for  proof  of 
its  contents  as  required  by  Title  28,  Section  695,  U.  S. 
Code,  was  laid. 

The  Court  also  admitted  in  evidence  a  statement  to  a 
customer.  (Counts  38  and  39.)  These  ordinarily  are  not 
kept  by  the  seller.  They  were  prepared  for  and  given  to 
the  buyer  as  a  statement  of  the  sum  due.  There  was  no 
evidence  that  these  were  records  required  to  be  kept  by 
the  statute  and  regulations. 

During  the  course  of  the  trial,  over  objections  of  the 
defendant,  the  Court  admitted  the  testimony  of  one  Samuel 
Namson  regarding  Exhibits  10,  11,  39a,  b  and  c,  and 
refused  to  strike  the  same  on  the  ground  that  it  was 
irrelevant  to  any  of  the  issues  in  the  case  and  that  it  was 
without  foundation.  Namson  was  an  accountant  repre- 
senting a  co-partner.  He  was  trying  to  have  ledger  en- 
tries reflect  a  profit  instead  of  a  loss. 

The  Court  also  admitted,  over  objection,  the  typewritten 
income  tax  return  of  each  of  the  appellants.  These  were 
objected  to  as  being  without  foundation  and  as  incompe- 
tent. They  were  also  objected  to  as  in  violation  of  the 
constitutional  and  statutory  rights  of  the  appellants  and 


as  invading  the  appellant's  rights  under  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States. 

The  Court  also  admitted  a  statement  to  Internal  Rev- 
enue Agents  of  the  appellant  Segal  as  counter-distin- 
guished from  the  return  of  the  defendant  Segal.  It  was 
general  in  its  nature,  related  to  no  particular  transaction. 
This  was  a  statement  taken  long  after  the  conclusion  of 
the  transactions  on  which  the  appellant  Segal  was  attempt- 
ing to  make  a  voluntary  disclosure  to  the  Bureau  of  In- 
ternal Revenue.  Title  26,  Section  55 J  makes  such  state- 
ments confidential  and  does  not  permit  statements  to  be 
made  public. 

The  use  of  the  statement  was  also  objected  to  as  violat- 
ing the  Constitutional  rights  of  the  appellants  under  the 
Fifth  Amendment  to  the  Constitution  of  the  United  States. 
The  Court  overruled  the  objection. 

One  of  the  income  tax  statements  admitted  in  evidence, 
that  of  Lou  Segal,  was  not  only  typewritten  but  was  pre- 
pared by  an  income  tax  man  named  Efron.  It  merely 
shows  a  signature,  purporting  to  be  a  signature  of  a  Lou 
A.  Segal.  No  evidence  was  ofifered  to  show  that  the  Lou 
A.  Segal  was  the  Lou  A.  Segal  on  trial. 

The  data  contained  in  the  statement  is  all  typewritten. 
The  income  tax  statement  purporting  to  be  signed  by 
Hyman  Stillman  is  also  a  typewritten  return.  Both  re- 
turns were  admitted  in  evidence  over  the  objections  of  the 
appellants,  and  motions  to  strike  were  denied. 

These  statements  and  the  returns  were  entirely  hearsay 
and  incompetent  to  prove  their  contents  and  were  hearsay 
and  clearly  inadmissible. 

In  spite  of  the  fact  that  the  indictment  charged  viola- 
tion of  the  "Emergency  Price  Regulation  of  1942  and 
Maximum  Price  Regulation  169  thereunder"  no  particu- 


lar  price  was  alleged  in  the  indictment  constituting  an 
alleged  violation.  The  Court  declined  on  motion  at  the 
outset  of  the  trial  to  give  the  appellants  a  bill  of  par- 
ticulars specifying  the  Regulation  as  well  as  the  claimed 
statutory  provisions  which  the  appellants  were  accused  of 
violating  or  the  price  which  allegedly  was  in  violation. 
There  were  at  least  seventy  revised  regulations  under  the 
amended  statutes. 

The  Court  instructed  the  jury  alternately  both  under 
the  old  statute  and  the  new.  It  gave  prices  as  though  the 
indictment  charged  the  statute  as  amended  and  under 
revised  regulations,  which  were  inapplicable  to  the  statute 
as  it  existed.  In  various  charges  to  the  jury,  the  Court 
erroneously  said  the  prices  referred  to  were  under  the 
Emergency  Price  Control  Act  of  1942,  as  amended,  and 
(Revised)  Regulations  thereunder.  [R.  355,  361,  362, 
369.] 

The  Court  also  instructed  the  jiu*y  that  termination  of 
the  statute  as  well  as  the  regulations  could  not  affect  the 
prosecution. 

It  also  failed  to  tell  the  jury  that  Exhibit  39(a)  (b), 
and  (c)  which  were  withdrawn  in  the  absence  of  the  jury 
by  the  Government  after  the  exhibits  had  been  admitted 
in  evidence,  had  been  withdrawn  and  stricken.  Motions 
to  strike  this  evidence  commenced  at  page  310.  They 
were  made  in  the  absence  of  the  jury.  At  page  321,  the 
Government  said  it  was  withdrawing  these  exhibits.  How- 
ever, when  the  jury  returned  the  Court  did  not  inform 
them  then  nor  in  its  instructions,  nor  at  any  time  to  dis- 
regard this  particular  evidence  which  was  withdrawn  in 
its  absence.  It  was  highly  prejudicial.  The  incompetent 
and  improper  evidence  remained  for  the  jury's  consider- 
ation. 
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Summary    of  the  Argument. 

I. 

The  indictment  on  its  face  shows  that  it  is  void  for 
want  of  jurisdiction.  The  jurisdictional  statement  of  the 
Grand  Jury  in  the  indictment  as  authority  for  the  Grand 
Jury's  existence  shows  that  it  was  without  legal  authority 
to  act.  The  entire  proceedings  were,  therefore,  null  and 
void  because  of  the  invalidity  of  the  indictment. 

II. 

The  indictment  w^as  brought  under  the  Emergency  Price 
Control  Act  of  1942  (56  Stat.  23,  ch.  26)  and  the  Regu- 
lations issued  thereunder.  7  F.  R.  4653.  The  Emergency 
Price  Control  Act  of  1942  was  adopted  January  30,  1942 
(56  Stats.  23,  ch.  26),  it  was  amended  by  the  Inflation 
Control  Act  of  October  2,  1942  (56  Stats.  765,  ch.  578), 
and  thereafter  w^as  referred  to  not  as  "The  Emergency 
Price  Control  Act  of  1942"  but  as  the  "Emergency  Price 
Control  Act  of  1942,  as  amended."  It  was  amended  June 
30,  1943,  the  Stabilization  Act  of  1944,  followed  it. 

Maximum  Price  Regulation  169,  which  was  issued 
under  the  Emergency  Price  Control  Act  of  1942  did  not 
set  any  dollars  and  cents  price  for  the  maximum  prices, 
but  froze  meat  prices  at  the  highest  prices  charged  by  the 
meat  dealers  themselves  between  certain  specific  dates,  to- 
wit:  March  16  to  March  28,  1942. 

(See  Maximum  Price  Regulation,  7  Fed.  Register  4653, 
4798.) 

Thereafter  the  Maximum  Price  Regulation  169  was  re- 
peatedly amended.  On  December  12,  1942,  the  Adminis- 
trator revoked  Maximum  Price  Regulation  169  as  issued 
under  the  Emergency  Price  Control  Act  of  1942  (7  Fed. 
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Register  10381).  Thereafter,  he  issued  Revised  Maxi- 
mum Price  Regulations  based  upon  new  questions  and 
diffierent  methods  of  fixing  prices. 

The  Emergency  Price  Control  Act  of  1942  was  there- 
after amended  again  in  1943  and  1944.  And,  in.  1944  the 
Act  was  called  the  Stabilization  Act  of  1944. 

Maximum  Price  Regulation  169  had  ceased  to  exist,  hav- 
ing been  fully  revoked  prior  to  any  of  the  alleged  acts 
charged  hereunder  and  the  statute  had  been  and  was 
changed  prior  to  any  of  the  acts  charged  hereunder,  and 
the  statutes  relating  to  the  Emergency  Price  Controls  were 
out  of  existence  at  the  time  judgment  was  pronounced  in 
this  case. 

The  attempt  to  pronounce  judgment  after  the  termina- 
tion of  the  statute,  as  well  as  regulations,  was  a  nullity. 
The  court  was  without  jurisdiction  to  proceed. 

The  Maximum  Price  Regulation  under  the  Emer- 
gency Price  Control  Act  of  1942  had  been  out  of 
existence  for  more  than  three  and  one-half  years  at 
the  time  the  judgment  was  pronounced  and  the  stat- 
ute itself  was  out  of  existence  as  well,  and  had  been 
amended  several  times. 

The  judgments  were  therefore  null  and  void  and 
judgments  should  have  been  arrested  because  of  the 
repeal  of  both  the  Regulations  and  the  termination 
of  the  Statute. 

The  attempt  to  sustain  the  case  on  the  theory  of  the 
statute  as  amended  and  under  regulations  as  repeatedly 
revised  subsequent  thereto  was  without  due  process  of 
law  guaranteed  by  the  Fifth  Amendment  and  a  nullity. 
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III. 

The  verdicts  were  contrary  to  the  law  and  the  evidence. 

(a)  There  was  no  proof  of  any  conspiracy  to  violat^ 
the  Emergency  Price  Control  Act  of  1942,  which  had  ex- 
pired and  under  which  there  were  no  existing  regulations. 

(b)  There  was  no  proof  of  any  conspiracy  or  unlaw- 
ful agreement.  No  proof  of  a  single  civil  act  alleged  in 
furtherance  of  such  agreement.  There  was  no  substantial 
proof  of  any  substantive  offenses  as  charged  in  the  in- 
dictment. 

(c)  Men  do  not  become  conspirators  because  they  are 
partners  in  business.  The  acceptance  of  any  moneys  as 
gifts  or  gratuities  by  one  did  not  constitute  a  conspiracy 
on  the  part  of  another  because  he  was  a  business  partner. 

(d)  The  evidence  is  wholly  lacking  as  against  each  of 
the  defendants  regarding  transactions  alleged  with  the 
other  defendant.  Only  two  transactions  relate  to  Stillman. 
All  the  others  relate  only  to  Segal. 

The  evidence  is  entirely  silent  that  any  invoices,  books, 
records  or  other  exhibits  were  being  kept  pursuant  to  any 
other  statute  or  regulations  or  that  they  were  false  rec- 
ords kept  for  other  purposes.  There  was  no  proof  either 
defendant  made  or  caused  these  records  to  be  made. 

The  statute  and  regulations  are  vague  and  indefinite  as 
to  what  records  should  be  kept. 

IV. 

The  District  Court  erred  in  the  admission  and  exclusion 
of  evidence  in  the  case.  There  was  no  foundation  for  the 
books,  records  or  invoices.    Also  they  were  clearly  hearsay. 
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The  District  Court  also  erred  in  the  admission  into 
evidence  of  a  book  of  records  examined  by  a  witness 
named  Samuel  Namson.  It  was  not  shown  that  the 
book  and  record  was  a  book  regularly  used  in  the 
course  of  business  or  that  it  reflected  the  records  of  the 
business  truthfully,  or  at  a  time  at  or  near  the  trans- 
action. In  fact,  it  was  the  Government's  evidence  that 
the  book  entry  was  not  made  at  or  near  the  transaction 
and  that  it  was  not  kept  in  the  regular  course  of  business. 
Therefore,  it  was  error  to  admit  this  testimony. 

V. 

The  District  Court  erred  in  the  admission  of  testimony 
of  invoices  received  of  various  witnesses  without  a  proper 
foundation  that  they  were  a  true  and  accurate  copy  of  the 
invoices  of  the  transactions  and  accurately  reflected  the 
facts  therein  set  out,  or  that  they  were  records  kept  to 
reflect  OPA  prices. 

VI. 

The  District  Court  erred  in  admitting  statements  taken 
by  Revenue  Agents  to  be  placed  in  evidence  where  those 
statements  were  not  returns  and  were  taken  separate  and 
apart  from  income  tax  returns  and  were  made  under  the 
compulsion  of  the  Internal  Revenue  Code. 

Such  statements  about  returns  are  not  public  records, 
and  the  federal  agents  who  disclosed  the  same  are 
liable  to  punishment.  It  is  only  income  tax  returns  issued 
pursuant  to  the  authority  of  the  President  and  the  Secre- 
tary of  the  Treasury  that  are  made  public  records  and  are 
only  such  when  requested  under  proper  authority,  and  for 
uses  authorized  by  statute. 
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There  is  no  authority  to  use  these  returns  in  prosecu- 
tions of  offenses  not  related  to  the  Internal  Revenue. 
Statements  likewise  are  not  returns  and  are  not  permitted 
to  be  disclosed. 

Such  statements  are  given  under  compulsion  of  law  and 
therefore  inherently  and  as  construed  and  applied  by  the 
trial  court,  Title  26,  Section  55,  U.  S.  Codes,  if  construed 
to  give  that  power  and  authority  is  in  violation  of  the 
Fourth  and  Fifth  Amendments  to  the  Constitution  of  the 
United  States. 

The  District  Court,  over  objections,  admitted  the  state- 
ments of  federal  revenue  agents,  which  constituted  com- 
pelled testimony — the  use  of  which  is  forbidden  by  the 
Fourth  and  Fifth  Amendments  to  the  Constitution  of  the 
United  States. 

VII. 

The  trial  court  overruled  the  Motion  to  Dismiss  the  In- 
dictment on  the  ground  it  was  indefinite  and  uncertain  and 
violated  the  Sixth  Amendment  to  the  Constitution  of  the 
United  States  in  failing  to  set  forth  the  nature  and  cause 
of  the  accusations  and  facts  sufficient  for  the  defendants 
to  be  prepared  to  meet  their  defense. 

In  this  respect  the  District  Court  also  denied  a  Bill  of 
Particulars  requesting  the  specific  statute  and  regulation 
and  the  specific  acts  which  appellants  were  charged  with 
violating. 

In  this  respect,  it  is  contended  that  the  trial  court  erred 
as  well  as  violated  the  defendant's  constitutional  rights 
under  the  Sixth  Amendment  to  the  Constitution  of  the 
United  States. 
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VIII. 

The  District  Court  also  erred  in  holding  that  it  had 
jurisdiction  to  pronounce  judgment  after  the  statute  had 
expired  and  the  regulation  thereunder  had  been  repealed 
and  ended. 

IX. 

In  the  cross-examination  of  certain  witnesses,  the  Dis- 
trict Court  restricted  the  examination  unduly. 

X. 

The  District  Court  Judge,  in  charging  the  jury,  told  the 
jury  that  he  instructed  them  under  the  Emergency  Price 
Control  Act  of  1942.  Then  he  told  them  it  was  under 
the  Emergency  Price  Control  Act  as  amended,  not  under 
the  Emergency  Price  Control  Act  of  1942  as  charged 
in  the  indictment  without  amendment.  He  told  the  jury 
that  the  Maximum  Price  Regulations  were  as  he  gave 
them  in  his  instruction,  contrary  to  the  express  allegations 
of  the  indictment  that  the  charge  was  a  violation  of  the 
Emergency  Price  Control  Act  of  1942  and  the  Maximum 
Price  Regulations  thereunder  which  contained  no  specific 
prices  and  which  were  non-existent  under  the  Emergency 
Price  Control  Act  of  1942. 

Thus  the  trial  court,  by  his  instruction,  attempted  to 
amend  the  indictment  and  to  instruct  the  jury  to  consider 
the  charge  differently  from  the  express  allegations  of  the 
indictment. 

XL 
The  District  Court  erred  in  refusing  an  instruction  as  to 
gifts. 

XII. 
The  District  Court  erred. 
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Specification  of  Errors. 

Questions  presented  by  this  appeal: 

I. 

The  indictment  was  void  because  it  alleged  on  its  face 
that  it  was  not  brought  by  a  legally  constituted  and  then 
existing  Grand  Jury. 

The  District  Court  erred  in  not  dismissing  the  indict- 
ment and  in  not  quashing  the  same. 

The  solemn  declaration  of  the  Grand  Jury,  in  its  in- 
dictment, cannot  be  amended  or  altered,  and  a  trial  on  an 
illegal  indictment  is  a  nullity. 

11. 

The  regulations  alleged  to  have  been  violated  had  been 
revoked  and  the  statute  under  which  the  regulations  were 
allegedly  promulgated  were  terminated  prior  to  the  alleged 
offense  in  the  indictment.  The  defendants  were,  therefore, 
tried  on  a  charge  not  made  and  without  any  existing  stat- 
utes or  regulations.  The  trial  and  the  judgment  were 
therefore  both  a  nullity  and  violated  due  process  of  law 
guaranteed  by  the  Fifth  Amendment  to  the  Constitution 
of  the  United   States. 

All  the  statutes  and  regulations  relating  to  meat  had 
terminated  prior  to  the  close  of  the  prosecution.  The  pro- 
ceedings thereafter  were  a  nullity. 

III. 

The  District  Court  erred  in  denying  a  Bill  of  Particu- 
lars as  to  the  particular  statute  and  regulation  allegedly 
violated  where  the  indictment  alleged  one  statute  and  regu- 
lation and  the  government  was  going  to  proceed  on  an- 
other statute  and  revised  regulation.     Such  a  Bill  of  Par- 
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ticulars  would  have  enabled  the  defendant  to  know  at 
the  outset  of  the  case  what  he  had  to  meet  and  that  the 
prices  thus  set  out  w^ere  not  prices  within  the  Emer- 
gency Price  Control  Act  of  1942,  and  the  maximum  price 
regulation  thereunder,  which  at  that  time  was  a  price  that 
had  been  fixed  by  the  dealer  at  a  base  period  and  frozen; 
nor  one  fixed  by  the  OPA. 

IV. 

The  evidence  was  entirely  insufficient  to  justify  the 
verdicts.  The  verdicts  were  contrary  to  the  law  and  the 
evidence.  There  was  no  evidence  that  the  appellants  had 
violated  the  Emergency  Price  Control  Act  of  1942,  or 
any  regulations  issued  thereunder,  these  having  terminated 
long  before. 

There  was  no  independent  proof  of  any  conspiracy  be- 
tween the  defendants. 

Only  one  witness  testified;  and  only  to  two  acts  of  Still- 
man.     All  the  rest  related  solely  to  Segal. 

There  was  no  proof  that  any  books,  records  or  papers 
were  being  kept  for  the  purposes  of  the  statute,  or  that 
others  were  not  correctly  kept. 

V. 

The  District  Court  erred  in  the  admission  and  exclusion 
of  evidence  in  the  case.  The  District  Court,  over  objec- 
tion, admitted  the  typewritten  income  tax  returns,  allegedly 
those  of  the  appellants,  to  be  offered  in  evidence  without 
foundation  or  proof  of  its  contents.  Segal's  return  was 
prepared  by  Jack  Efifron.  There  was  no  proof  as  to  its 
correctness.    It  was  hearsay,  and  incompetent.    And  in  ad- 
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dition  to  the  income  tax  return,  the  Court  admitted  in 
evidence  the  testimony  of  Donald  OHver  Bircher  regard- 
ing an  alleged  voluntary  statement  of  appellant  Segal  to 
the  Bureau  of  Internal  Revenue.  Statutes  forbid  the  dis- 
closure of  any  statement  made  to  Internal  Revenue  agents, 
as  distinguished  from  returns  themselves.  Both  the  state- 
ments and  returns  were  too  vague  and  general  and  re- 
lated to  no  particular  transaction  charged  in  the  indict- 
ment.    They  should  not  have  been  admitted. 

VI. 

The  District  Court  erred  in  holding  that  Title  26,  Sec- 
tion 55,  United  States  Code,  and  any  regulations  issued 
pursuant  thereto,  inherently  and  as  construed  and  applied 
in  this  case,  do  not  violate  the  defendants'  rights  under 
the  Fourth  and  Fifth  Amendments  to  the  Constitution 
of  the  United  States,  and  did  not  deny  due  process  of  law 
to  each  of  them  as  guaranteed  by  the  Fifth  Amendment. 
Title  26  compels  statements  to  be  made  without  granting 
constitutional  immunity  for  doing  so.  The  admission  in 
evidence  of  statements  taken  by  law  under  a  statutory 
provision  that  they  are  confidential,  and  which  statements 
constituted  compelled  testimony,  is  forbidden  by  the  Fourth 
and  Fifth  Amendments  to  the  Constitution  of  the  United 
States. 

VII. 

The  District  Court  erred  in  the  admission  over  objec- 
tions of  books,  records  and  entries  without  proof  of  any 
foundation  and  because  they  were  hearsay,  irrelevant,  in- 
competent and  immaterial. 
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VIII. 

The  District  Court  erred  in  admitting  testimony  of 
Samuel  J.  Phoebus,  over  objections,  as  to  certain  entries 
in  certain  book  records  examined  by  him  in  his  investiga- 
tion. This  was  hearsay  and  incompetent  proof.  The 
Court  also  erred  in  failing  to  instruct  the  jury  that  the 
records  had  been  withdrawn  from  the  consideration  of 
the  jury  in,  their  absence,  and  erred  by  permitting  the  jury 
to  see  them. 

IX. 

The  District  Court  erred  in  admitting  the  invoices  of 
sales  as  to  proof  of  any  act  or  fact,  and  in  failing  to 
strike  them  as  being  without  foundation. 

X. 

The  Court  erred  in  failing  to  strike  the  testimony  of 
Samuel  Namson  on  motion  made.  It  was  irrelevant. 
There  was  no  foundation  under  Title  28,  Section  695,  for 
the  introduction  of  Exhibits  10  and  11.  The  testimony 
showed  that  the  books  were  not  kept  in  the  regular  course 
of  business  and  failed  to  show  that  it  was  the  regular 
custom  to  keep  these  particular  books.  The  change  in 
the  books  was  not  made  in  the  regular  course  of  business 
and  was  to  show  correction  for  tax  purposes. 

The  Court  also  erred  in  admitting  in  evidence  Exhibits 
39  a,  b,  and  c,  and  evidence  regarding  them  and  in  failing 
to  instruct  the  jury  that  39  a,  b,  and  c,  were  withdrawn. 
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XL 

The  statute  and  regulations  were  both  too  vague  and 
indefinite  as  to  what  was  required  to  be  kept  to  form  the 
basis  of  any  prosecution  on  a  charge  of  false  entry. 

XII. 

The  Court  erred  in  the  instructions  given  (a)  that 
the  prosecution  w^as  under  the  Emergency  Price  Control 
Act  as  amended  and  (revised)  regulations  thereunder,  and 
(b)  that  termination  of  the  statute  and  regulations  do 
not  terminate  the  prosecution. 

XIII. 

The  Court  erred  in  instructing  the  jury  under  the 
Emergency  Price  Control  Act  of  1942,  as  amended,  and  in 
setting  out  maximum  price  regulation  169,  not  as  it  was 
issued,  but  as  revised  several  times  and  under  different 
statutes. 

XIV. 

The  Court  should  have  granted  the  motions  for  judg- 
ments and  acquittal. 

XV. 

The  Court  should  have  granted  the  motions  in  arrest  of 
judgment. 
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ARGUMENT. 

I. 

The  Indictment  Was  Invalid. 

THe  indictment  was  void  on  its  face.  The  indictment 
was  returned  March  11,  1946  [R.  2.]  The  indictment 
alleges : 

*'Grand  Jurors  of  the  United  States  of  America, 
being  duly  impaneled,  sworn  and  charged  in  the  Dis- 
trict Court  for  the  Southern  District  of  California, 
Central  Division  in  the  September,  1945,  Term  of 
this  Court,  among  other  things,  the  matter  of  the 
investigations  charged  in  this  indictment,  and  having 
continued  to  sit  by  the  order  of  this  Court  in  and  for 
the  said  District  during  the  February,  1945  Term 
to  complete  inquiries  begun,  but  not  finished,  at  the 
original  term,  and  inquiring  for  that  District,  upon 
their  oaths  find  and  present  as  follows:"  (Emphasis 
ours.) 

The  indictment  was  presented  on  oath  of  the  grand 
jury  as  a  true  and  correct  copy  of  the  indictment  and 
was  signed, 

"A  true  bill.   John  D.  Boyle,  Foreman."    [R.  126.] 

It  was  filed  March  11,  1946.  This  was  long  after  the 
term  of  court  in  February,  1945,  and  the  power  and 
authority  of  the  grand  jury  under  its  own  oath  had  ex- 
pired. The  indictment  was  therefore  void.  Objection 
was  made  to  the  indictment  on  account  of  the  fact  that  it 
was  brought  after  the  term  of  court  in  which  it  was 
lawfully  constituted.  |  R.  86.]  The  Court  overruled  the 
objections  and  allowed  an  exception  to  the  defendants. 
fR.  (S7.]  Tt  was  conceded  during  oral  argument  that  two 
grand  juries  sit  in  Los  Angeles  County. 
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Here  we  have  a  solemn  allegation  by  the  Grand  Jury 
which  in  its  essence  is  a  jurisdictional  statement  of  the 
Grand  Jury  as  to  its  authority  to  act.  On  its  face,  the 
jurisdictional  statement  of  the  Grand  Jury  shows  that  it 
was  without  authority  to  act. 

In  United  States  v.  Johnson,  123  F.  2d  111,  at  117,  the 
Court,  at  page  118,  said  as  follows: 

"No  question  is  raised  by  the  Government  but  that 
compliance  with  the  provision  is  essential  in  order 
to  give  a  Grand  Jury  vitality  subsequent  to  the  term 
at  which  it  is  originally  empaneled.  Moreover,  in 
view  of  the  fact  that  all  inferior  courts  of  the  United 
States  are  of  limited  jurisdiction  and  possess  only 
such  power  and  authority  as  are  expressly  conferred, 
no  question  could  well  be  raised  in  this  respect.  As 
was  said  in  Re  Mills,  Petitioner,  135  U.  S.  263,  267, 
10  S.  Ct.  762,  763,  34  L.  Ed.  107:  '*  *  *  A 
grand  jury,  by  which  presentments  or  indictments 
may  be  made  for  offenses  against  the  United  States 
is  a  creature  of  statute.  It  cannot  be  impaneled  by 
a  court  of  the  United  States  by  virtue  simply  of  its 
organization  as  a  judicial  tribunal.     *     *     =k' 

"If  a  court  is  without  authority  to  impanel  a  Grand 
Jury  except  as  the  same  is  expressly  conferred  by 
Statute,  it  would  seem  to  follow  inevitably  that  a 
Grand  Jury  impaneled  could  only  have  its  authority 
or  power  continued  to  a  subsequent  term  by  strict 
compliance  with  the  statutory  provision.  The  lan- 
guage of  the  provision  plainly  limits  the  authority 
of  the  court  to  continue  a  Grand  Jury  to  sit  'during 
the  term  succeeding  the  term  at  which  the  request  is 
made,'  and  with  equal  clarity  limits  the  continuance 
'solely  to  finish  investigations  begun  but  not  finished 
by  such  grand  jury.'  " 
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Section  421    (Jud.  Code,  Sec.  284),  as  amended  April 
17,  1940,  Ch.  101,  54  Stat.  110,  provides  as  follows: 

''*  *  *  The  district  court  may  in  term  order  a 
grand  jury  to  be  summoned  at  such  time,  and  to  serve 
such  time  as  it  may  direct,  whenever,  in  its  judgment, 
it  may  be  proper  to  do  so.  A  district  judge  may,  up- 
on request  of  the  district  attorney  or  of  the  grand 
jury  or  on  his  own  motion,  by  order  authorize  any 
grand  jury  to  continue  to  sit  during  the  term  succeed- 
ing the  term  at  which  such  request  is  made,  solely 
to  finish  investigations  begun  but  not  finished  by  such 
grand  jury,  but  no  grand  jury  shall  be  permitted  to 
sit  in  all  during  more   than   eighteen   months :"   etc. 

Implicit  in  the  decision  of  United  States  z'.  Johnson, 
supra,  is  the  holding  that  the  indictment  must  be  returned 
by  a  Grand  Jury  having  statutory  authority  and  that 
the  language  of  the  indictment  controls  the  Court  in  the 
authority  of  the  Grand  Jury  to  act. 

In  the  Johmon  case,  319  U.  S.  503,  87  L.  Ed.  1546,  at 
1554-1555,  the  Court  said: 

"The  indictment  itself  alleged  that  the  grand  iury 
'having  begun  but  not  finished  during  said  December 
Term  ...  an  investigation  of  the  matters  charged 
in  this  indictment,  and  having  continued  to  sit  by 
order  of  this  court  .  .  .  during  the  February  and 
March  terms  .  .  .  for  the  purpose  of  finishing 
investigations  begun  but  not  finished  during  said  De- 
cember Term.'  The  court  below  was  ai)parently  of 
the  view  that  a  mere  denial  of  such  a  solemn  allega- 
tion by  the  grand  jury  puts  its  truth  in  issue,  that 
the  burden  is  upon  the  government  'to  support  it  with 
proof.'  " 
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Our  situation  is  the  reverse.  The  indictment  itself 
makes  a  solemn  allegation  by  the  very  language  of  which 
it  would  lack  jurisdiction  to  act.  The  indictment  was  re- 
turned as  a  "True  Bill."  There  is  no  authority  to  proceed 
under  it  as  alleged.  The  Court  must  look  to  the  indict- 
ment itself  and  its  four  corners,  like  a  will,  to  determine 
its  validity.  Absent  an  essential  declaration  of  jurisdic- 
tion it  must  fail.  The  indictment  itself  cannot  be  changed 
without  invalidating  it. 

Ex  parte  Bain,  121  U.  S.  1 ; 

Evaporated  Milk  Association  v.  Roche,  130  F.  2d 
843; 

Edgerton  v.  U.  S.,  143  F.  2d  697. 

If  the  Court  had  attempted  to  strike  out  the  "5"  from 
the  indictment  and  change  it  to  read  "6"  or  "7",  this 
would  have  vitiated  the  indictment. 

Ex  parte  Bain,  121  U.  S.  1 ; 

Albrecht  v.  U.  S.,  273  U.  S.  1 ; 

Edgerton  v.  U.  S.,  143  F.  2d  697; 

Evaporated  Milk  Association  v.  Roche,  130  F.  2d 
843,  851; 

Carney  v.  U.  S.,  163  F.  2d  784. 

If,  then,  the  Court  could  not  strike  the  date  or  change 
it,  the  Court  had  no  power  to  disregard  it,  and  therefore 
the  indictment  was  fatally  defective  in  its  very  language. 
But  if  it  be  argued  that  this  jurisdictional  solemn  declara- 
tion of  the  grand  jury  was  such  an  error  as  might  have 
been  amended  or  corrected,  the  answer  is  that  no  such 
amendment  or  correction  was  proposed.  The  Court  pro- 
ceeded on  the  indictment  as  written,  summarily  overruling 
objections  to  it. 
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In  United  States  v.  McKay,  45  Fed.  Supp.  1007,  at 
1015,  the  Court  said: 

"A  United  States  District  Court  is  one  of  limited 
jurisdiction  with  only  such  powers  as  are  expressly 
conferred  by  statute.  The  grand  jury  sitting  in  such 
a  court  is  strictly  a  creature  of  statute.  In  re  Mills, 
Petitioner,  135  U.  S.  263,  267,  10  S.  Ct.  762,  34  L. 
Ed.  107.  There  is  no  such  thing  as  a  de  facto  grand 
jury  in  a  Federal  Court.  Its  original  life  and  author- 
ity to  act,  and  any  continued  existence  which  it  may 
have  after  the  expiration  of  the  term  for  which  it 
was  impaneled,  depends  strictly  upon  statutory  au- 
thority, and  unless  that  authority  is  complied  with 
there    is   no   jurisdiction    to    return   an    indictment." 

If  the  indictment  on  its  face  alleges  lack  of  statutory 
authority  there  is  no  jurisdiction  to  proceed. 

In  United  States  v.  Enoch  L.  Johnson,  No.  384-X,  the 
Third  Circuit  on  June  19,  1941,  quashed  an  indictment 
upon  a  plea  in  abatement  on  the  ground  that  the  Grand 
Jury  was  without  authority.  This  case  is  reviewed  in  39 
Fed.  Supp.  965,  by  Circuit  Judge  Maris.  Since  the  Grand 
Jury's  work  must  be  regarded  with  all  solemnity,  any 
effort  to  alter  the  indictment  must  necessarily  vitiate  it. 

This  circuit  has  held  that  an  indictment  may  not  be 
amended  in  any  particular.  Ex  parte  Bain,  131  U.  S.  1 ; 
Edgerton  v.  U.  S.,  143  F.  2d  697;  Carney  v.  U.  S.,  163 
F.  2d  784.) 
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An  indictment,  as  pointed  out  in  U.  S.  v.  Johnson, 
supra,  is  a  solemn  allegation  by  the  grand  jury,  and  if  an 
error  crept  in  it,  cannot  stand,  any  more  than  could  the  in- 
dictment in  Carney  v.  U.  S.,  No.   11001,  of  this  circuit. 

In  Evaporated  Milk  Association  v.  Roche,  130  F.  2d 
843,  this  Court,  in  this  circuit,  considered  the  question  of 
the  expiration  of  the  Grand  Jury  and  held  that  the  issue 
was  jurisdictional  within  the  meaning  of  Title  28,  Section 
879. 

While  the  Supreme  Court  of  the  United  States  con- 
sidered the  Roche  case  as  to  the  power  of  this  Court  to 
issue  mandamus,  the  question  of  the  authority  of  the 
Grand  Jury  and  its  power  to  sit  beyond  or  within  the 
term  was  not  determined. 

In  United  States  v.  Carney,  No.  11001,  of  this  circuit, 
this  Court  held  that  "the  court  is  without  power  to  strike 
a  figure  or  letter  from  the  indictment." 

But,  even  if  it  be  argued  that  the  Court  could  do  so, 
it  was  not  done  in  this  case  and  this  court  must  consider 
the  indictment  as  it  appears  on  its  face. 

Furthermore,  as  pointed  out  in  the  oral  argument  on 
this  case,  two  and  three  grand  juries  sit  during  a  term. 
The  indictment  itself  was  therefore  a  nullity,  and  the 
Court  should  have  sustained  the  objections  made  by  de- 
fense counsel,  and  which  the  Court  considered  on  its 
merits  and  to  which  it  allowed  an  exception.     [R.  86,  87.] 
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II. 

The  Termination  of  the  Statute  and  the  Revocation 
of  the  Regulations  Thereunder  Ended  Any  Pos- 
sibiUty  of  Any   Prosecution. 

There  Was  No  Charge  Upon  Which  the  Appellants  Were 
Duly  Tried  Under  the  Indictment  and  the  Proceedings 
Were  Therefore  in  Violation  of  Due  Process  of  Law 
Guaranteed  by  the  Fifth  Amendment. 

To  arrive  at  a  clear  understanding  of  this  point,  we 
must  revert  both  to  the  Statutes,  the  regulations  there- 
under, as  alleged  in  the  indictment,  the  amended  statute 
and  revised  regulations  thereunder. 

The  indictment  in  each  count  charged  a  violation  of  the 
"Emergency  Price  Control  Act  of  1942"  and  "Maximum 
Price  Regulation  148,  165,  169  and  239  thereunder:'  [R. 
3,  4,  5,  6.] 

As  to  each  substantive  count,  relating  to  alleged  over- 
charges, the  language  was  as  follows : 

"The  defendants  sold  meat,  for  a  price  per  pound 
which  was,  ...  in  excess  of  the  maximum  price 
for  said  meat  items  permitted  under  the  said  Emer- 
gency Price  Control  Act  of  1942  and  Maximum  Price 
Regulation  No.  169  thereunder:'     [R.  9.] 

Each  of  the  counts  regarding  meat  prices  used  similar 
language.  Other  counts  charged  violation  of  the  same 
statute  and  regulations  relating  to  entries  required  to  be 
kept  in  a  book  or  record  for  the  purpose  of  the  statute. 
Each  count  thus  charged  a  violation  of  the  Emergency 
Price  Control  Act  of  1942  and  Maximum  Price  Regula- 
tion 169  thereunder,  and  in  some  cases,  in  addition  to 
Regulation  169,  Regulations  148  and  239.     The  principal 
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regulation,    however,    was    Maximum    Price    Regulation 
169,  relating  to  beef  and  veal  carcasses. 

In  each  instance  the  indictment  alleged  the  Maxi- 
mum Price  Regulation  169  thereunder,  that  is,  under  the 
Emergency  Price  Control  Act  of  1942. 

The  Emergency  Price  Control  Act  of  1942,  by  its  terms, 
expired  on  June  30,  1943.     (60  Stat.  23.) 

Maximum  Price  Regulation  169  was  promulgated  July 
1942  (7F.  R.  653). 

The  Congress  required  that  the  Administrator  state 
the  reasons  and  grounds  for  his  issuance  of  any  regula- 
tion and  further  that  it  might  be  challenged  by  any  person 
affected  thereby. 

As  a  preamble  to  Regulation  169,  which  involved  beef 
and  veal  carcasses,  the  Administrator  said: 

"In  the  judgment  of  the  Price  Administrator,  it  is 
necessary  and  proper,  in  order  to  effectuate  the  pur- 
pose of  the  Emergency  Price  Control  Act  of  1942  to 
establish  as  the  maximum  prices  for  beef  and  veal 
carcasses  and  wholesale  cuts  the  prices  prevailing 
with  respect  thereto  during  the  period  March  16  to 
March  28,  1942." 

Under  the  Regulation  as  thus  issued,  there  were  no 
fixed  prices  for  beef  or  veal  as  related  to  all  persons  in  the 
industry,  but  each  dealer  was  frozen  as  to  the  prices  he 
was  allowed  to  fix  pursuant  to  sub-division  (i)  of  Regu- 
lation 169: 

"The  seller  shall  fix  a  price  for  each  such  cut  upon 
the  basis  of  relationship  which  prevailed,  during  the 
base  period  March  16  to  March  28,  1942,  between  the 
price  of  such  cut  and  the  prices  of  other  cuts  derived 
from  a  quater  or  saddle  of  the  same  grade." 
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Thus  Regulation  169  "thereunder"  as  alleged  in  the 
indictment  had  maximum  prices  at  a  prevailing  price  of 
the  seller — not  a  general  over-all  and  universal  price  for 
different  areas. 

Several  amendments,  or  revisions,  were  promulgated 
to  Regulation  169  and  the  Administrator  himself  revoked 
Maximum  Price  Regulation  169  on  December  10,  1942. 
(7  F.  R.  10381.) 

By  its  very  terms.  Emergency  Price  Control  Act  of 
1942  expired  June  30,  1943.  An  amendment  was  intro- 
duced extending  its  time  for  one  year  and  the  Emergency 
Price  Control  Act  of  1942  was  then  thereafter  known  as 
Emergency  Price  Control  Act  of  1942,  as  amended,  and 
whatever  Regulations  were  issued  by  the  Administrator 
were  issued  by  him  under  the  authority  of  the  Emergency 
Price  Control  Act  of  1942,  as  amended,  and  every  revision 
of  the  regulation  was  issued  as  a  Revised  Maximum  Price 
Regulation  under  the  Emergency  Price  Control  Act  of 
1942,  as  amended.  Thus,  the  Administrator  in  reviv- 
ing Maximum  Price  Regulation  169  said: 

"In  the  judgment  of  the  Price  Administrator,  it  is 
necessary  and  proper,  in  order  to  effectuate  the  pur- 
poses of  the  Emergency  Price  Control  Act  of  1942, 
as  amended,  and  Executive  Order  No.  9250  issued 
by  the  President  on  October  3,  1942,  to  maintain  as 
the  maximum  prices  for  processed  products  the  prices 
prevailing  with  respect  thereto  during  the  period 
March  16,  to  March  28,  1942,  inclusive,  and  to  estab- 
lish for  beef  carcasses  and  wholesale  cuts  specific 
prices  slightly  higher  than  those  prevailing  during 
such  period.  These  prices  are  established  as  pro- 
vided in  §§  1364.451,  1364.452  for  beef;  §§  1364.466 
and  1364.467  for  veal;  and  §1364.476  for  processed 
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products.  The  Price  Administrator  has  ascertained 
and  given  due  consideration  to  the  price  of  beef  and 
veal  carcasses  and  wholesale  cuts  prevailing  between 
October  1  and  October  15,  1941,  and  has  made  ad- 
justments for  such  relevant  factors  as  he  has  deter- 
mined and  deemed  to  be  of  general  applicability.  So 
far  as  practicable,  the  Price  Administrator  has  ad- 
vised and  consulted  with  representative  members  of 
the  industry  which  will  be  affected  by  this  regulation. 

In  the  judgment  of  the  Price  Administrator  the 
maximum  prices  established  by  this  regulation  are 
and  will  be  generally  fair  and  equitable  and  will 
effectuate  the  purposes  of  said  Act  and  Executive 
Order.  A  statement  of  the  considerations  involved 
in  the  issuance  of  this  regulation  has  been  issued 
simultaneously  herewith  and  has  been  filed  with  the 
Division  of  the  Federal  Register.     .     .     . 

Therefore,  under  the  authority  vested  in  the  Price 
Administrator  by  the  Emergency  Price  Control  Act 
of  1942,  as  amended,  and  Executive  Order  No.  9250 
and  in  accordance  with  Revised  Procedural  Regula- 
tion No.  1,  issued  by  the  Office  of  Price  Administra- 
tion, Revised  Maximum  Price  Regulation  No.  169 
is  hereby  issued." 

The  prosecutor  did  not  rely  on  the  statute,  as  alleged 
in  the  indictment,  but  relied  on  the  Amended  Statute  and 
the  Regulations  issued  pursuant  thereto. 

The  "conspiracy"  count  of  the  indictment  alleges  the 
commencement  of  the  conspiracy  on  or  about  July  1.  1943. 
[R.  3.]  This  was  one  day  after  the  Emergency  Price 
Control  Act  of  1942  itself  had  expired  and  more  than 
six  months  after  Maximum  Price  Regulation  169  there- 
under  had  been   revoked  by   the   Administrator   himself, 
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and  several  new  amendments  or  revisions  had  been  pre- 
sented.^ 

On  June  30,  1946,  the  Emergency  Price  Control  Act, 
the  amendments,  and  the  Stabilization  Act  of  1944  and 
its  amendments  and  all  regulations  under  any  of  them 
were  all  terminated. 

A  Motion  to  Terminate  the  prosecution  which  was  then 
taking  place  on  the  ground  that  the  Emergency  Price  Con- 


^Count  Two  of  the  indictment  alleged  as   follows: 

"Violation  of  the  Emergency  Price  Control  Act  of  1942 
and  the  Maximum  Price  Regulation  No.  169  thereunder" 
[R.  8,  9]  ; 

Count  Three — "Violation  of  the  Emergency  Price  Control 
Act  of  1942  and  Maximum  Price  Regulation  No.  169  there- 
under"  [R.  9,   10]  ; 

Count  Four — "Violation  of  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  No.  169  thereunder" 
[R.   10] ; 

Count  Five — "Violation  of  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  No.   169  thereunder" 

[R.  11]; 

Count  Six — "Violation  of  the  Emergency  Price  Control 
Act  of  1942  and  Maximum  Price  Regulation  No.  169  there- 
under"   [R.    11,   12]  ; 

Count  12 — "Violation  of  Emergency  Price  Control  Act  of 
1942   and    Maximum    Price    Regulation    169    thereunder"    fR. 

12,  13]; 

Count  13 — "Violation  of  Emergency  Price  Control  Act  of 
1942    and    Maximum    Price    Regulation    169    thereunder"    fR. 

13,  14]  ; 

Count  32 — "Violation  of  Emergency  Price  Control  Act  of 
1942  and  Maximum  Price  Regulations  148,  169  and  239 
thereunder"   fR.   14]  ; 

Count  37 — "Violation  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  169  thereunder" 
[R.  15]  ; 

Count  38 — "Violation  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulations  169  and  239  there- 
under" [R.  15,  16]  ; 

Count  39 — "Violation  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulations  169  and  239  there- 
under"  [R.  16,  17]  ; 
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trol  Act  under  which  the  prosecution  was  brought  is  now 
automatically  terminated  and  that  the  Court  w^as  without 
jurisdiction  to  proceed  was  denied  by  the  Court.  [R.  43, 
44.] 

Verdicts  were  not  returned  until  July  2.  1946,  and 
judgment  was  not  pronounced  until  July  5,  1946.  [R. 
53-56.]  No  law  or  regulation  of  any  kind  was  then  in 
existence. 


Count  40 — "\"iolation  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  169  tJicreundcr"  [R. 
17]; 

Count  41 — "Violation  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  169  thereundei'"  [R. 
18]  ; 

Count  42 — "Violation  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  169  thereunder"   [R. 

18,  19]; 

Count  43 — "Violation  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  169  thereunder"   [R. 

19,  20]  ; 

Count  44 — -"Violation  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  169  thereunder"  [R. 
20]  ;  ^ 

Count  45 — "Violation  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  No.  169  thereunder" 
[R.   21]; 

Count  46 — "Violation  of  Emergency  Price  Control  Act  of 
1942  and  Maximum  Price  Regulation  No.  169  thereunder" 
[R.  22]  ; 

Count  47 — "Violation  of  Emergency  Price  Control  Act  of 
1942  and  Maximum  Price  Regulation  No.  169  thereunder" 
[R.  22,  23]  ; 

Count  48 — "Violation  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  No.  169  thereunder" 
[R.  23,  24]  ; 

Count  49 — "Violation  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  No.  169  thereunder" 
[R.  24,  25]  ; 

Count  50 — "Violation  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  No.  169  thereunder" 
[R.  25]. 
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Congress  in  enacting  a  new  law  relating  to  Price  Con- 
trol Extension  Act  of  1946,  referred  to  the  Emergency 
Price  Control  Act  of  1942  throughout  as  amended,  not 
to  the  Emergency  Price  Control  Act.  Also,  the  new 
Act,  as  amended,  which  was  enacted  on  July  25,  1946, 
specifically  excepted  and  exempted,  from  any  extension, 
any  requirement  relating  to  meat. 

Therefore,  all  laws  and  regulations  relating  to  meat 
had  expired  on  June  30,  1946,  and  no  law  or  regulation, 
under  any  circumstances,  whether  under  the  Act  which 
was  amended  in  1943  and  under  revised  regulations,  was 
thereafter  in  any  wise  applicable  to  the  appellants. 

At  the  very  outset  of  the  trial,  there  w^as  a  demand 
for  a  Bill  of  Particulars  in  which  the  defendants  asked 
for  particulars  as  to  the  regulations  they  were  charged 
with  violating,  as  to  the  prices  at  which  they  were  alleged 
to  have  sold,  and  as  to  the  maximum  prices  which  it  was 
contended  by  the  Government  were  permitted  to  be 
charged  under  the  particular  regulation  alleged  for  the 
character  of  beef  allegedly  sold.  The  Demand  for  Bill 
of  Particulars  [R.  28-32]  was  denied.      [R.  32.] 

The  question  thus  presented  is  whether  a  defendant, 
in  a  criminal  action,  may  be  tried  upon  an  indict- 
ment setting  out  as  a  fact  that  the  prosecution 
was  under  an  emergency  statute,  which  by  its  very 
terms  expired  in  one  year,  and  pursuant  to  regula- 
tions issued  thereunder,  which  had  no  application 
to  the  case  at  bar;  and  whether  such  procedure 
and  proceedings  are  totally  void  and  in  violation 
of  due  process  of  law  guaranteed  by  the  fifth 
Amendment  to  the  Constitution  of  the  United 
States. 
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In  De  longe  v.  Oregon,  299  U.  S.  353,  81  L.  Ed.  278, 
it  is  stated: 

"Conviction  upon  a  charge  not  made  would  be 
sheer  denial  of  due  process." 

And,  in  M.  Kraus  &  Bros.  v.  United  States,  327  U.  S. 
614,  90  L.  Ed.  894,  at  page  899,  the  Court  said: 

"But  patent  omission  and  uncertainties  cannot 
be  disregarded  when  dealing  with  a  criminal 
prosecution.  A  prosecutor  in  framing  an  indict- 
ment, a  court  in  interpreting  the  Administrator's 
regulations  or  a  jury  in  judging  guilt  cannot  sup- 
ply that  which  the  Administrator  failed  to  do  by 
express  work  or  fair  implication.  Not  even  the 
Administrator's  interpretations  of  his  own  regu- 
lations can  cure  an  omission  or  add  certainty  and 
definiteness  to  otherwise  vague  language.  The 
prohibited  conduct  must,  for  criminal  purposes, 
be  set  forth  with  clarity  in  the  regulations  and 
orders  which  he  is  authorized  by  Congress  to 
promulgate  under  the  Act.  Congress  has  warned 
the  public  to  look  to  that  source  alone  to  dis- 
cover what  conduct  is  evasive  and  hence  likely 
to  create  criminal  liability.  United  States  v.  Res- 
nick,  299  U.  S.  207,  81  L.  ed.  127,  57  S.  Ct.  126." 

The  defendants  in  being  informed  of  the  nature  and 
cause  of  the  accusation  had  only  the  indictment  to  look 
to.  That  indictment  must  of  necessity  set  forth  the  na- 
ture and  cause  of  the  accusation  with  certainty  and  clar- 
ity. ( United  States  v.  Cruickshank,  92  U.  S.  542,  Sixth 
Amendment  to  the  Constitution  of  the  United  States.) 
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Thus,  the  indictment  alleged  an  offense  under  a  stat- 
ute which  had  actually  expired  and  the  trial  had  con- 
tinued at  a  time  after  all  statutes  relating  to  the  subject 
had  expired,  and  judgment  was  pronounced  thereafter; 
also,  the  indictment  alleged  a  regulation  which  did  not 
cover  the  charge  on  which  the  defendant  was  tried  and 
which  contained  no  specific  ceiling  or  base  prices  on  the 
theory  of  which  the  defendants  were  tried. 

The  Constitution  has  warned  the  defendant  to  look  to 
the  indictment  for  the  nature  and  cause  of  accusation. 
(Sixth  Amendment  to  the  Constitution  of  the  United 
States,  also  U.  S.  v.  Cruickshank,  92  U.  S.  542,  23  L. 
Ed.  588.)  It  has  also  told  the  defendant  to  look  to  regu- 
lations and  orders  issued  pursuant  to  statutes,  both  of 
which  must  be  set  forth  with  clarity  and  certainty.  (M. 
Kraus  &  Bros.  v.  United  States,  327  U.  S.  622,  90  L. 
Ed.  899.) 

Looking  at  the  indictment,  therefore,  the  accused  is 
told  that  he  is  violating  the  Emergency  Price  Control 
Act  of  1942  and  violating  Maximum  Price  Regulation 
No.  169  thereunder.  Thus,  he  is  directed  to  look  for 
his  alleged  violation  of  law  to  the  Act  between  1942  and 
1943  and  to  the  Maximum  Price  Regulation  thereunder. 
No.  169,  which  was  published  in  7  Federal  Register  4653. 

We  submit  that  the  indictment  as  it  thus  proceeded  was 
a  total  nullity,  and  that  the  Court  was  without  jurisdic- 
tion to  proceed. 
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The  trial  Court,  recognizing  partly  the  situation,  thus 
attempted  to  instruct  the  jury  that  "I  now  instruct  you 
that  under  the  Emergency  Price  Control  Act  of  1942, 
as  amended/'  [R.  362.]  Again  he  charged  them:  ''Un- 
der the  Emergency  Price  Control  Act  of  1942,  as 
amended,  a  person  is  prohibited  from  wilfully  making  or 
causing  another  to  make  any  false  statement  or  entry 
in  any  document  or  record  required  to  be  kept  under 
that  law  or  regulation  issued  under  it."  [R.  364.]  The 
charge,  of  course,  was  different  from  the  allegations  in  the 
indictment,  which  did  not  charge  the  Emergency  Price 
Control  Act  of  1942,  as  amended,  nor  the  regulations 
under  the  amended  Act,  which  themselves  had  been  re- 
vised and  were  promulgated  by  the  Administrator  as  re- 
vised regulations. 

In  Viereck  v.  United  States,  318  U.  S.  236,  87  L.  Ed. 
734,  the  Supreme  Court  of  the  United  States  held  that 
the  unambiguous  words  of  a  statute  which  imposes  crimi- 
nal penalties  are  not  to  be  altered  by  judicial  construction, 
nor  to  be  altered  by  reference  to  rules  or  regulations  pur- 
suant to  a  statute.  And,  we  assert  that  the  words  of  an 
indictment  cannot  be  altered  to  add  the  word  "as 
amended"  to  a  statutory  reference  in  an  indictment  when 
those  words  are  not  there. 

We    submit,    therefore,    that    the    jurisdiction    of    the 
Court  to  proceed  was  wholly  lacking. 
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III. 
The  Indictment  and  Proceedings  Violated  the  Due 
Process  Clause  of  the  Fifth  Amendment  to  the 
United  States  Constitution  and  the  Sixth  Amend- 
ment in  Failing  to  Inform  the  Accused  of  the 
Exact  Nature  and  Cause  of  the  Accusation. 

Where  the  crime  is  statutory  and  depends  upon  regula- 
tions to  implement  the  statute  and  the  indictment  alleges 
a  statute  which  by  its  terms  has  terminated,  or  expired, 
and  a  Regulation  which  was  then  non-existent,  we  sub- 
mit that  there  was  no  certainty  to  a  common  intent  in  the 
indictment,  required  to  afford  the  appellants  due  process 
of  law  guaranteed  by  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States,  and  by  the  Sixth  Amend- 
ment to  the  Constitution  of  the  United  States  to  be  in- 
formed of  the  nature  and  cause  of  the  accusations. 

{M.  Kraus  &  Bros.  v.   United  States,  327  U.  S. 
614,  decided  1946.J 

As  stated  in  that  case: 

"But  patent  omission  and  uncertainties  cannot  be 
disregarded  when  dealing  with  a  criminal  prosecu- 
tion." 

(See  Potter  v.  United  States,  155  U.  S.  438,  39  L.  Ed. 
214;  United  States  v.  Maria,  15  L.  Ed.  531.) 

We  must  look  to  the  indictment  itself  to  determine  if  it 
properly  charges  an  oft'ense  against  the  laws  of  the  United 
States — that  is  attempting  to  sustain  it.  If  the  indict- 
ment does  not  sufficiently  charge  an  offense,  and  apprise 
the  accused  of  what  he  has  to  meet,  then  no  crime  has 
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been  spelled  out,  either  in  the  indictment  or  in  the  trial 
itself. 

Williams  v.  United  States,  168  U.  S.  382; 

M.  Kraus  &  Bros.  v.  United  States,  327  U.  S.  614, 
90  L.  Ed.  894; 

Capone  v.  United  States,  51  F.  2d  609,  616. 

We  concede  that  if  the  indictment  had  set  out  specific 
facts  setting  out  an  offense  instead  of  mere  conclusions, 
and  in  such  facts  the  allegations  regarding  the  statute 
were  erroneous,  that  an  offense  might  still  be  spelled  out. 

But  here  the  facts  alleged  in  the  indictment  incorporated 
the  statute  as  one  of  the  facts,  and  that  fact  had  to  be  im- 
plemented by  a  regulation  under  it.  Neither  the  statute 
as  amended,  nor  the  new  regulation  as  revised  under  which 
the  charge  was  attempted  to  be  tried,  were  alleged  in  the 
indictment.  The  statute  itself  had  terminated  and  the 
Regulations  had  been  revoked.  An  amended  statute  and 
revised  regulations  were  thereafter  set  out.  The  defend- 
ants were  not  charged  with  violating  the  amended  statute 
nor  the  revised  regulations.  Nor  did  the  pleader  set  up 
any  facts  from  which  it  could  be  concluded  that  a  differ- 
ent statute  or  regulation  was  charged. 

As  stated  in  United  States  v.  Hutchinson,  312  U.  S. 
219  at  229: 

"In  order  to  determine  whether  an  indictment 
charges  an  offense  against  the  United  States,  desig- 
nation by  the  pleader  of  the  statute  under  which  he 
purported  to  lay  the  charge  is  immaterial.  He  may 
have  conceived  the  charge  under  one  statute  which 
would  not  sustain  the  indictment,  but  it  may  never- 
theless come  within  the  terms  of  another  statute.  (See 
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Williams  v.  United  States,  168  U.  S.  382,  42  L.  Ed. 
509.)  On  the  other  hand,  an  indictment  must  validly 
satisfy  the  statute  under  which  the  pleader  proceeded. 
Other  statutes  not  referred  to  by  him  may  draw  the 
sting  of  criminality  from  the  allegations.  Here  we 
must  consider  not  merely  the  Sherman  law  but  the 
related  enactments  which  entered  into  the  decision  of 
the  District  Court." 

In  the  Hutchinson  case  the  long  indictment  set  out  facts. 
These  facts  were  full  and  clear,  and  the  indictment  did  not 
rely  on  merely  a  statutory  reference  or  designation.  The 
Supreme  Court  said:  "Summarizing  the  long  indictment 
these  are  the  facts.  .  .  ."  (312  U.  S.  227.)  In  our 
case  the  indictment  makes  the  statute  and  the  regulations 
thereunder  the  statement  of  facts.  These  could  not  under 
the  facts  thus  alleged  constitute  an  offense.  Where  facts 
are  full  and  complete  and  thus  set  out  a  violation  of  the 
law  the  designation  of  the  pleader  of  the  statute  would 
be  immaterial  but  where  the  only  facts  alleged  are  essen- 
tial the  statute  and  regulation  thereunder,  the  indictment 
must  be  judged  from  those  facts. 

In  United  States  v.  Hutchinson  the  Court  said: 

"Were  then  the  acts  charged  against  the  defend- 
ants prohibited  or  permitted  by  these  three  interlacing 
statutes?  //  the  facts  laid  in  the  indictment  come 
within  the  conduct  enumerated  in  Section  20  of  the 
Clayton  Act  they  do  not  constitute  a  crime  within 
the  general  terms  of  the  Sherman  law,"  etc.  (312 
U.  S.  232.) 


The  indictment  must  be  judged  exclusively  from  the 
facts  alleged  and  not  from  conclusions,  characterizations 
and  epithets  of  the  pleader. 

United  States  v.  Cruikshank,  92  U.  S.  542,  23  L. 
Ed.  588; 

Batchelor  v.  United  States,  156  U.  S.  426,  39  L. 
Ed.  478. 

The  Court  in  the  Hutcheson  case  said: 

"Clearly,   then,   the   facts  here   charged   constitute 
lawful  conduct,"  etc.     (312  U.  S.  233.) 

The  facts  charged  in  our  case  constituted  lawful  con- 
duct under  the  Emergency  Price  Control  Act  of  1942 
and  Maximum  Price  Regulation  169  thereunder. 

Likewise  the  amendment  to  the  statute  and  repeal  of 
regulations  and  the  issuance  of  revised  Regulations  and 
their  final  termination  drew  the  sting  of  criminality  from 
any  alleged  violation  of  the  Maximum  Price  Regulations 
issued  under  the  former  statute.  (See  United  States  v. 
Cohen,  270  U.  S.  339,  70  L.  Ed.  616.) 

The  Trial  Was  a  Sheer  Denial  of  Due  Process  of  Law.     The 
Indictment  Fails  to  State  a  Public  Offense. 

In  DeJonge  v.  Oregon,  299  U.  S.  353,  at  362,  81  L.  Ed. 
278,  the  Court  held  that  a  conviction  upon  a  criminal 
charge  not  made  is  a  denial  of  due  process  of  law.  At 
page  362  the  Supreme  Court  says : 

"Conviction  upon  a  charge  not  made  would  be  a 
sheer  denial  of  due  process." 

The  Court  points  out  that  the  charge  cannot  be  ex- 
tended beyond  the  limitations  in  the  indictment. 
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In  Viereck  v.  United  States,  318  U.  S.  236,  87  L.  Ed. 
734,  the  Supreme  Court  held  that  the  unambiguous  words 
of  a  statute  which  impose  criminal  penalties  are  not  to  be 
altered  by  judicial  construction,  nor  to  be  altered  by  refer- 
ence to  rules  or  regulations  issued  pursuant  to  a  statute; 
nor  can  the  word  of  an  indictment  be  altered  to  add  the 
words  "as  amended"  to  a  statutory  reference  in  an  indict- 
ment when  those  words  are  not  there.  {Ex  parte  Bain, 
121  U.  S.  1.) 

The  defendants  were  tried  on  a  charge  not  made  and 
the  indictment  was  void  and  in  violation  of  due  process. 
(DeJonge  v.  Oregon,  299  U.  S.  353.) 

Sixth  Amendment,  United  States  Constitution; 
Carney  v.  United  States,  163  F.  2d  784; 
Samuels  v.  United  States,  169  F.  2d  789; 
Ex  parte  Bain,  121  U.  S.  1 ; 
Sutton  V.  United  States,  157  F.  2d  661 ; 
Cruikskank  v.  United  States,  92  U.  S.  542; 
Skelley  v.  United  States,  Z7  F.  2d  503; 
Partson  v.  United  States,  20  F.  2d  127; 
Grimsley  v.  United  States,  50  F.  2d  509,  511-12; 
Shulten  v.  United  States,  257  Fed.  724; 
Moore  v.  United  States,  160  U.  S.  268. 

The  provisions  of  the  Sixth  Amendment  to  the  Consti- 
tution of  the  United  States  require  that  in  every  criminal 
prosecution  the  accused  shall  be  informed  of  the  nature 
and  cause  of  the  accusation  against  him.  This  does  not 
permit  some  other  accusation  "as  amended."     Where  the 


offense  is  statutory,  which  requires  inplementing  by  a  regu- 
lation, it  must  be  so  definite  and  certain  as  to  inform  the 
defendant  of  the  exact  statute  and  the  exact  regulation. 
Where  the  indictment  fails  to  set  forth  every  ingredient  of 
the  offense  as  to  which  the  defendant  is  to  be  tried,  it  fails 
to  comply  with  the  Sixth  Amendment.  (Sutton  v.  United 
States,  157  F.  2d  661,  663.) 

One  cannot  be  charged  with  one  crime  and  tried  on  an- 
other where  the  crime  charged  has  only  a  statutory  refer- 
ence as  its  notice,  and  where  it  needs  implementing  by  a 
regulation  under  that  then  existing  statute  and  where  the 
indictment  fails  to  set  out  facts  from  which  one  may  be 
able  to  know  that  he  is  charged  with  a  specific  crime  under 
a  specific  existing  statute  and  regulation.  This  is  not  a 
case  where  the  indictment  alleges  essential  facts  necessary 
to  describe  the  accusation  with  accuracy  and  particularity, 
so  that  anyone  examining  it  would  know  exactly  the  crime 
charged.  Under  such  a  situation,  one  might  be  charged 
with  a  crime  which  inaccurately  refers  to  a  statute  and  a 
regulation.  This  indictment  alleged  as  a  fact  that  the 
violation  consisted  of  violating  a  nonexistent  Act  and  a 
Regulation  thereunder,  which  did  not  provide  for  any  such 
facts  as  the  Government  later  sought  to  prove.  Such  an 
indictment,  we  respectfully  submit,  fails  to  state  an  offense 
against  the  laws  of  the  United  States.  To  withhold  essen- 
tial facts  in  the  indictment  that  are  required  to  describe 
the  accusation  with  accuracy  and  certainty  is  to  deny  full 
information  of  the  nature  and  cause  of  the  accusation 
as  required  by  the  Sixth  Amendment  to  the  Constitution 
of  the  United  States. 

Sutton  V.  United  States,  157  F.  2d  661; 

United  States  v.  Cruickshank,  92  U.  S.  542,  557. 
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As  said  in  United  States  v.  Fcrranti,  59  Fed.  Supp. 
1003,  the  indictment  must  set  out  the  nature  and  cause  of 
the  accusation  and  no  element  of  the  crime  charged  must 
be  left  to  conjecture  or  surmise.  In  that  case  the  Court 
sustained  motions  to  quash  counts  1  to  18  of  the  indict- 
ment, where  Maximum  Price  Regulation  169  had  been  re- 
vised twice  after  the  return  of  the  indictment.  The  Court 
sets  out  in  full  the  requirements  that  an  indictment  set 
out  the  exact  charge  which  the  accused  must  face  and  un- 
der the  exact  regulation,  which  becomes  important  to  the 
defendant  in  determining  under  which  amendment  he  is  to 
be  tried  in  respect  to  each  of  said  counts  in  the  indictment. 

"Without  that  knowledge  it  would  be  difficult  for 
him  to  prepare  his  defense.  It  may  be  too  late  for 
him  to  produce  witnesses  to  answer  the  Government's 
charges  if  he  learns  the  essential  details  thereof  only 
after  he  has  been  put  on  trial." 

The  Court  quotes  from  United  States  v.  Potter,  56  Fed. 

"In  order  to  properly  inform  the  accused  of  the 
'nature  and  cause  of  the  accusation,'  within  the  mean- 
ing of  the  constitution  and  of  the  rules  of  the  com- 
mon law,  a  little  thought  will  make  it  plain,  not  only 
to  the  legal,  but  to  all  other  educated,  minds,  that  not 
only  must  all  the  elements  of  the  offense  be  stated  in 
the  indictment,  but  that  also  they  must  be  stated  with 
clearness  and  certainty,  and  with  a  sufficient  degree 
of  particularity  to  identify  the  transaction  to  which 
the  indictment  relates  as  to  place,  persons,  things,  and 
other  details."  (And  we  may  add  here,  as  to  the  exact 
statute  and  the  exact  regulation.) 

A  defendant  should  not  be  required  to  guess  at  what 
he  is  charged  with,  namely,  that  although  the  prosecutor 
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charged  him  with  a  violation  of  a  statute  which  has  ex- 
pired, he  has  to  assume  that  he  is  charged  with  an  amended 
statute  not  alleged,  and  then  permit  the  prosecutor  to  rely 
on  a  Court  of  Appeals  to  relieve  him  of  his  care- 
lessness and  lack  of  specificity  in  such  a  solemn  declara- 
tion as  an  indictment.  Where  the  error  is  exposed  on  ap- 
peal, the  prosecuting  attorney  seeks  to  have  the  Appellate 
Court  justify  the  unconstitutional  proceeding,  but  the  lib- 
erty of  a  citizen  cannot  be  risked  on  so  slim  a  basis.  See 
cases  cited  in  United  States  c.  Ferranti,  59  Fed.  Supp.  at 
page  1004;  also  United  States  v.  Potter,  56  Fed.  83,  89. 

In  United  States  v.  Interstate  Properties,  153  F.  2d  469, 
at  471,  the  District  Court  of  Columbia  also  sustained  de- 
murrers to  an  indictment  for  vagueness  and  uncertainty 
of  the  indictment,  concerning  statutory  or  regulatory  re- 
quirements, and  in  United  States  v.  Crummer,  151  F.  2d 
958,  962,  the  Court  also  reviewed  the  need  for  an  indict- 
ment to  allege  the  nature  and  cause  of  the  accusation  with 
clarity  and  certainty  and  must  descend  to  particulars  and 
charge  every  constituent  ingredient  of  the  crime,  which 
means  the  specific  statute  relied  on  where  the  charge  is 
based  upon  a  stautory  offense. 

In  United  States  v.  Durst,  59  Fed.  Supp.  891,  the  Court 
sustained  demurrers  to  an  information  charging  a  viola- 
tion of  War  Food  Distribution  orders,  where  the  statutes 
or  regulations  supposedly  relied  on  were  indefinite  and 
uncertain. 

If  so,  this  Court  could  have  taken  judicial  notice  in 
Carney  v.  U .  S.,  163  F.  2d  784,  that  there  were  no  K-14 
ration  coupons.  Congress  itself  in  amending  the  Act 
in  the  amending  statute  cited  that  what  it  was  amending 
was  the  Emergency  Price  Control  Act  as  amended.  We  set 
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out  here  the  Act  of  Congress  in  full,  setting  out  the  Ian 
guage  of   Congress   with   reference   to   the   amendmentv 
Sections  17,  18  of  Act  of  July  25,  1946,  c.  671,  60  Stat. 
678,  provides:^ 


*"Sec.  17.  This  Act  may  be  cited  as  the  'Price  Control 
Extension  Act  of  1946.' 

"Sec.  18.  (1)  The  provisions  of  this  Act  shall  take  effect 
as  of  June  30,  1946  and  (2)  all  regulations,  orders,  price 
schedules,  and  requirement  under  the  Emergency  Price  Con- 
trol Act  of  1942,  as  amended  (except  regulations  or  require- 
ments under  sec.  2(e)  thereof  relating  to  meat,  flour  or  cof- 
fee) and  the  Stabilization  Act  of  1942,  as  amended,  which 
were  in  efTect  on  June  30,  1946,  shall  be  in  effect  in  the  same 
manner  and  to  the  same  extent  as  if  this  Act  had  been  enacted 
on  June  30,  1946  and  (3)  any  proceeding,  petition,  application, 
or  protest  which  was  pending  under  the  Emergency  Price  Con- 
trol Act  of  1942,  as  amended,  on  June  30,  1946,  shall  be  pro- 
ceeded with  and  shall  be  effective  in  the  same  manner  and  to 
the  same  extent  as  if  this  Act  had  been  enacted  on  June  30, 
1946:  Provided,  That  in  any  case  in  which  the  Emergency 
Price  Control  Act  of  1942,  as  amended  (except  sections  204 
and  205),  or  the  Stabilization  Act  of  1942,  as  amended  (except 
sections  80  and  9),  or  any  regulation,  order,  or  requirements 
under  either  of  such  Acts,  prescribes  any  period  of  time  within 
which  any  act  is  required  or  permitted  to  be  done,  and  such 
period  had  commenced,  but  had  not  expired  on  June  30,  1946, 
such  period  is  hereby  extended  for  a  number  of  days  equal 
to  the  number  of  days  from  July  1,  1946,  to  the  date  of 
enactment  of  this  Act,  both  inclusive :  Provided  further.  That 
any  act  or  transaction,  or  omission  or  failure  to  act,  occurring 
subsequent  to  June  30,  1946,  and  prior  to  the  date  of  enact- 
ment of  this  Act,  shall  be  deemed  to  be  a  violation  of  the 
Emergency  Act  of  1942,  as  amended,  or  the  Stabilization  Act 
of  1942,  as  amended,  or  of  any  regulation,  order,  price  sched- 
ule, or  requirement  under  either  of  such  acts:  Provided  fur- 
ther, That  in  so  far  as  the  provisions  of  this  Act  require  the 
Administrator  to  make  any  change  in  any  maximum  price, 
such  provisions  shall  not  be  deemed  to  require  such  change  to 
be  made  before  the  thirtieth  day  following  the  date  of  enact- 
ment of  this  Act." 


If  the  words  "as  amended"  were  not  necessary  Con- 
gress did  an  idle  act. 

It  will  be  noted  first  of  all  that  Congress  referred  in 
the  Price  Control  Extension  Act  of  1946  to  the  Emer- 
gency Price  Control  Act  of  1942,  as  amended.  This  was 
an  entirely  new  Act  in  1944.  It  did  not  refer  to  the 
Emergency  Price  Control  Act.  It  is,  therefore,  apparent 
that  the  title  to  the  law  as  it  previously  existed  was  the 
Emergency  Price  Control  Act  as  amended,  not  merely 
the  Act. 

It  is  also  to  be  noted  from  the  above  that  the  Price 
Control  Extension  Act  of  1942  excepted  from  the  exten- 
sion any  requirements  relating  to  meat  and  that,  therefore, 
all  laws  and  regulations  relating  to  meat  and  meat  prices 
in  fact  had  expired  on  June  30,  1946,  prior  to  the  time 
of  the  trial  of  this  case,  and  were  not  extended  by  the 
new  law.  No  law  or  regulation  was  applicable  after 
June  30,  1946. 

In  1944  Congress  completely  adopted  a  new  Emergency 
Price  Control  Act,  as  amended.  Counsel,  therefore,  is 
mistaken  as  to  his  reference  to  the  title  of  the  Act  there- 
after as  referred  to  by  Congress  itself,  which  construed 
the  words  '^as  amended"  as  essential  to  its  reference  to  the 
Act,  which  it  was  thereafter  extending  by  the  subsequent 
price  control  Acts. 

As  a  matter  of  fact,  the  Emergency  Price  Control  Act 
of  1942  ceased  to  be  called  by  that  title  in  1944.  In  1944 
a  new  Act  was  passed,  called  the  Stabilization  Act  of 


1944  (Ch.  325,  Title  I,  Sec.  101,  58  Stats.  632),  amended 
June  30,  1945  (Ch.  214,  Sec.  I,  59  Stats.  306). 

Issues  of  slaughtering  came  under  the  Stabilization 
Act,  first  passed  in  1942  (Ch.  578,  56  Stat.  765). 

That  Act  appointed  an  Office  of  Economic  Stabilizer  and 
completely  rewrote  price  control,  making  stabilization  of 
prices,  wages  and  salaries  all  a  part  of  the  Act,  requiring 
that  particularly  relating  to  slaughter  of  animals  and  the 
requirements  thereunder.  (Act  of  Oct.  2,  1942,  Ch.  578, 
56  Stats.  765.)  The  provisions  of  that  Act  were  to  ter- 
minate June  30,  1944,  or  at  such  earlier  date  as  the  Con- 
gress by  concurrent  resolution  may  prescribe  (56  Stats. 
767)  as  amended  June  30,  1944  (Ch.  203,  58  Stats.  648). 

As  a  matter  of  fact,  the  alleged  violations  of  the  appel- 
lants related  to  the  fixing  of  prices  resulting  from  the 
processing  of  agricultural  commodities,  including  live- 
stock, as  defined  in  the  Stabilization  Act,  where  Congress 
said  a  generally  fair  and  equitable  margin  shall  be  allowed 
for  such  processing.  (56  Stats.  765.)  The  Act  expired 
June  30,  1946,  and  during  the  pendency  of  this  trial. 
The  new  Act  did  not  relate  to  meats  or  affect  appellants. 
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Congress  Thought  the  Words  "As  Amended"  Were  Essential 
to  Each  Change  in  the  Statute,  so  Did  the  Administrator 
in  Referring  to  His  Authority  Under  the  Regulations. 
He  Also  Thought  It  Essential  to  Refer  to  the  Regula- 
tions as  "Revised"  Regulations  Under  the  Amended  Stat- 
ute.    Can   the   Pleader   in  an   Indictment   Do  Less? 

The  question  for  this  Court  to  decide  then  is  whether 

AN  INDICTMENT  WITHOUT  SETTING  OUT  ESSENTIAL  FACTS 
MAY  CHARGE  VIOLATION  OF  A  STATUTE  MERELY  BY  A 
STATUTORY  REFERENCE  WHICH  REQUIRES  IMPLEMENTA- 
TION BY  A  REGULATION  THEN  EXISTING  AND  THEREAFTER 
THE  DEFENDANT  BE  CONVICTED  AND  SENTENCED^  NOT  ON 
THE  STATUTE  AS  REFERRED  TO  IN  THE  INDICTMENT  OR 
UNDER  THE  REGULATION  AS  THEN  EXISTING,  BUT  UNDER 
AN  AMENDMENT  TO  THE  STATUTE  AND  UNDER  A  REGULA- 
TION WHICH  WAS  REVISED  MANY  TIMES  PURSUANT  TO 
THE  AMENDED  STATUTE,  ALL  OF  WHICH   HAD  TERMINATED, 

We  contend  that  he  may  not;  that  jurisdiction  was  never 
acquired  of  the  subject  matter  in  this  case  by  means  of  this 
indictment. 

Jurisdiction  can  never  be  gained  by  consent  of  the 
parties.  The  proceedings  were  as  much  a  nullity  as  the 
hearing  in  the  Army  appeal  in  Defense  Supplies  Corpora- 
tion V.  Lawrence  Warehouse  Corporation  in  the  Court 
of  Appeals,  93  L.  Ed. 

A  trial  on  a  charge  not  duly  made  by  the  indictment 
is  a  sheer  violation  of  due  process  of  law. 

DeJonge  v.  Oregon,  299  U.  S.  353,  81  L.  Ed.  27S. 
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The  Denial,  Under  the  Circumstances  o£  This  Case,  of  a  Bill 
of  Particulars,  Was  Error. 

At  the  very  outset  of  the  case  the  defendants  made  a 
demand  for  a  Bill  of  Particulars.     [R.  28.] 

With  reference  to  the  conspiracy  count,  he  requested 
what  regulation  and  what  portion  of  that  regulation  the 
defendants  were  charged  with  violating,  and  the  charge 
it  is  alleged  the  defendants  made  for  slaughtering  services 
and  what  prices  in  excess  of  the  maximum  prices  it  was 
allegedly  charged,  and  the  date  of  the  charge. 

As  to  each  of  the  items  allegedly  sold,  a  request  was 
made  for  the  maximum  price  permitted  to  be  charged 
at  the  time  and  under  the  particular  regulation  for  the 
character  of  beef  allegedly  sold,  and  as  to  which  defendant 
allegedly  committed  the  act. 

Likewise,  a  request  was  made  for  the  same  item  as  to 
the  entry  made  in  the  books,  or  caused  to  be  made.  [R. 
30-31.]     The  Bill  of  Particulars  was  denied.      [R.   32.] 

The  Court  Erred  in  Refusing  the  Defendants  a  Bill  of  Par- 
ticulars,  as   Demanded. 

This  demand  was  in  addition  to  the  Motion  to  Dismiss 
for  want  of  uncertainty.  The  indictment  itself  was  in 
the  language  of  conclusions  of  the  pleader.  It  merely 
alleged  prices  in  excess  of  the  Maximum  Price.  It  failed 
to  set  out  the  particulars. 

The  Motion  to  Dismiss  should  have  been  granted,  but 
in  the  absence  of  granting  that  Motion  the  Motion  to 
grant  a  Bill  of  Particulars  should  then  have  been  granted. 

U.  S.  V.  Cruikshaiik,  92  U.  S.  542,  23  L.  Ed.  588; 

U.  S.  V.  Hess,  124  U.  S.  483,  31  L.  Ed.  516; 
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Foster  v.  U.  S.,  253  Fed.  481 ; 

Miller  V.  t/.  5.,  288  Fed.  817; 

Sixth    Amendment,    Constitution    of    the    United 
States. 

A  defendant  is  entitled  to  particulars  as  to  times,  places, 
persons  present  and  other  data  necessary  to  make  his 
defense. 

New  Rules  of  Criminal  Procedure,  Rule  7,  subd. 

(f); 

Glasser  v.  United  States,  315  U.  S.  60,  86  L.  Ed. 
680. 

As  a  matter  of  fact,  had  a  Bill  of  Particulars  been 
furnished,  it  would  have  been  considered  as  supplemental 
to  and  part  of  the  indictment  and  might  have  cured  the 
patent  omission  which  the  indictment  showed  on  its  face 
to  have  regarding  prices  and  regulations  allegedly  violated. 
It  might  have  been  sufficient  to  have  put  the  defendants 
on  notice  of  exactly  what  they  were  charged  with  and 
what  it  was  expected  he  had  to  meet. 

The  indictment  as  alleged  and  without  the  Bill  of  Par- 
ticulars failed  to  contain  charges  with  sufficient  cer- 
tainty to  apprise  the  accused  of  what  he  had  to  meet  so 
that  he  might  plead  the  charges. 

The  prosecution  was  commenced  under  a  non-existent 
regulation  and  a  non-existent  statute. 

The  Court  was  therefore  without  power  to  pronounce 
judgment  and  the  judgments  were  a  nullity. 
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IV. 

The  Verdicts  Are  Contrary  to  the  Law  and  the  Evi- 
dence. The  Evidence  Is  Insufficient  to  Support 
the  Verdict. 

(1)  The  evidence  is  insufficient  to  support  the  verdict 
on  the  indictment  as  laid.  The  indictment  charges  the 
offenses  under  the  Emergency  Price  Control  Act  of  1942 
and  Maximum  Price  Regulations  thereunder.  The  Reg- 
ulations thereunder  had  no  fixed  prices  that  were  universal, 
therefore  the  proof  entirely  fails  insofar  as  any  of  the 
counts  are  concerned. 

We  readopt  here  all  of  the  arguments  heretofore  urged 
on  this  point  under  the  heading  that  the  Statute  and 
Regulations  were  both  terminated  at  the  time  of  this 
trial. 

(2)  Assuming  that  the  defendants  could  be  tried  under 
a  Statute  and  a  Regulation  not  charged  in  the  indictment, 
by  a  Statute  that  was  amended  and  Regulations  that  were 
many  times  superseded,  and  assuming  that  the  appellants 
could  be  tried  thereunder,  the  evidence  was  still  insufficient 
in  the  following  respects. 

I. 

Count  One  charged  a  conspiracy.  Assuming  that  the 
charge  was  under  the  act  as  amended  and  revised  regula- 
tions, there  is  absolutely  no  proof  of  any  conspiracy  on 
the  part  of  the  appellants.  There  is  no  proof  of  any  un- 
lawful agreement  between  them  to  violate  the  Emergency 
Price  Control  Act  or  Regulations  in  any  of  the  respects 
alleged  in  Count  One  of  the  indictment,  and  in  pursuance 
thereof. 

As  to  the  overt  acts  alleged  in  the  indictment,  not  a 
single  overt  act  was  proved  either  as  having  been  done 


—52— 

or  as  having  been  done  in  furtherance  of  and  to  effectuate 
the  purposes  and  objects  of  the  alleged  conspiracy.  Overt 
acts  (a)  to  (h)  concerned  slaughtering  services  and  in- 
voices for  them.  There  was  no  proof  of  any  of  the 
slaughtering  services  by  the  appellants  nor  any  proof 
of  their  having  issued  any  of  the  invoices  mentioned 
therein,  nor  was  there  any  proof  that  any  of  these  services 
were  done  in  furtherance  of  and  to  effectuate  the  purposes 
of  the  conspiracy.  As  to  overt  act  (i),  there  is  no  proof 
that  the  defendants  began  operating  under  the  firm  name 
of  Southern  California  Meat  Company  No.  2,  for  the  pur- 
poses of  effectuating  the  object  of  the  conspiracy. 

As  to  overt  acts  relating  to  H.  N.  Sample — H.  N. 
Sample  was  not  a  witness  and  there  is  no  evidence  that 
they  accepted  any  money  from  him  to  further  the  objects 
of  any  conspiracy. 

There  is  no  evidence  that  the  defendants  began  operat- 
ing under  the  firm  name  of  Central  Packing  Company 
in  furtherance  of  or  to  effectuate  the  purposes  of  the 
conspiracy,  nor  that  they  issued  any  invoices  on  behalf 
of  the  Central  Packing  Company  in  furtherance  of  any 
alleged  conspiracy. 

Counts  Two,  Three,  Four,  Five,  Six,  45,  46,  47,  48,  49 
and  50  of  the  indictment  alleged  a  charge  in  excess  of 
the  Emergency  Price  Control  Act  of  1942  and  the  Maxi- 
mum Price  Regulation  169.  Both  appellants  were  con- 
victed on  everything,  but  the  testimony  as  to  Counts  Two 
and  Three  related  solely  to  Hyman  Stillman.  The  wit- 
ness said  he  dealt  only  with  Stillman.  There  is  no  evi- 
dence that  he  made  any  purchase  from  Lou  Segal  nor  that 
Segal  had  any  knowledge  of  the  same.  As  to  all  of  the 
other  counts,  the  witnesses  said  they  dealt  only  with  Segal 
and    they    had    no    dealings    whatsoever    with    Stillman. 
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There  is  absolutely  no  evidence  that  Stillman  knew  any- 
thing about  the  transactions. 

The  evidence  against  the  men,  given  by  men  who, 
if  believed,  were  themselves  violaters  of  the  same  law — 
one  of  them  at  least  stating  that  he  passed  on  the  alleged 
overcharges  to  his  customers,  was  not  substantial  evi- 
dence. They  were  exchanging  immunity  for  what  they 
said,  [R.  103.] 

There  was  no  corroboration  of  any  of  their  testimony. 

See: 

Sykes  V.  U.  S.,  204  Fed.  909; 
Dahley  v.  U.  S.,  50  F.  2d  37. 

All  of  the  witnesses  were  highly  uncertain.  None 
testified  as  to  any  specific  transaction.  The  prosecutor 
lead  them  in  his  questions.  Muehlberger  didn't  know  how 
much  meat  he  got.  He  did  not  weigh  it.  [R.  101.]  He 
did  not  know  how  much  meat  was  delivered.     [R.  102.] 

Muehlberger,  said  he  gave  Stillman  $120.00  a  couple 
of  days  after  the  meats  were  delivered.  He  did  not 
know  exactly  what  he  paid  in  respect  to  the  various  items. 
[R.  102.] 

Since  the  conspiracy  and  the  substantive  counts  were 
all  charged  in  one  indictment,  it  is  necessary  to  segregate 
them  and  all  of  the  evidence  to  see  if  there  is  any  proof 
of  any  conspiracy.  Nor  could  the  evidence  offered  in 
support  of  the  conspiracy  prove  the  substantive  counts. 

The  testimony  of  William  Muehlberger  is  only  testi- 
mony relating  to  p/Urchase  of  meat  from  Mr.  Stillman  in 
the  fall  of  1944,  from  Southern  California  Meat  Co., 
#2  [R.  88]  on  October  25,  1944.  There  is  no  evidence 
of  any  conspiracy  in  his  testimony. 
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The  testimony  of  Horace  Greeley  Weaver  relates  to  the 
sale  of  meat  in  the  month  of  February,  1945,  from  Mr. 
Lou  Segal.  [R.  108.]  There  is  no  evidence  of  any 
conspiracy  in  his  testimony. 

The  testimony  (over  objections)  of  Samuel  Namson, 
a  Public  Accountant  acting  for  a  Mr.  Aaron  Rosensweig 
[R.  139],  related  to  a  conversation  with  Mr.  Stillman 
and  Mr.  Segal  subsequent  to  any  of  the  transaction,  on 
about  April  1945,  regarding  an  entry  in  their  journal,  en- 
tering certain  items  on  the  books  as  credit  entries  rather 
than  as  sales.  Whether  their  books  were  kept  as  in- 
dividuals rather  than  a  partnership.  [R.  146.]  Aaron 
Rosensweig  was  treated  as  an  individual.  Mr.  Segal  and 
Stillman  were  drawing  a  salary  of  $2(30.00  a  week.  Mr. 
Namson  thought  the  account  should  be  kept  in  another 
way.  Mr.  Namson  related  a  conversation  he  had  with 
Mr.  Stillman  regarding  this  money,  which  had  been 
accumulated  from  the  sale  of  meats  to  different  customers, 
which  Mr.  Stillman  called  bonuses  over  and  above  ceil- 
ing prices.  However,  it  in  no  way  proved  or  established 
any  conspiracy,  and  was  not  a  conversation  in  further- 
ance of  any  conspiracy. 

Mr.  Rosensweig  testified  to  investing  $25,000.00,  start- 
ing out  on  or  about  January  1,  1945  in  a  joint  venture 
with  Stillman  and  Segal  for  the  purchase  of  cattle  for 
a  90-day  period.  He  got  a  check  back  for  $24,000.00. 
Other  than  furnishing  the  money  for  the  cattle  business, 
his  testimony  did  not  show  any  violation  of  any  law. 

Allan  Locke  testified  he  ran  a  market  known  as  Dana 
&  Roberts.  Allan  Locke  merely  testified  to  the  payment 
of  certain  amounts  shown  on  certain  invoices,  and  the 
amounts  shown  are  the  amounts  which  were  actually  paid. 
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Leo  Blank  testified  he  worked  in  the  Meat  Depart- 
ment of  Dana  &  Roberts  and  paid  certain  amounts  of 
money  to  Louis  Segal,  towit  one  penny  a  pound.  [R.  182.] 
He  said  he  paid  one  to  four  cents  per  pound  for  veal 
[R.  185],  from  Lou  Segal.     [R.  185.] 

Clarence  S.  \\>ight  said  he  paid  two  cents  to  a  Mr. 
Irving.     [R.  22,  222.] 

Donald  Oliver  Bircher  was  an  Internal  Revenue  Agent 
who  secured  a  voluntary  disclosure  when  Mr.  Segal  paid 
his  income  tax  on  the  same.  This  testimony  is  not  proof 
of  any  conspiracy,  nor  any  declarations  in  furtherance  of 
any  conspiracy. 

Krulewitch  v.  U.  S.,  17  Law  W^eekly  4273; 
Fisu'ick  V.  U.  S.,  329  U.  S.  211,  216; 
Brozvii  V.  U.  S.,  150  U.  S.  93,  98; 
Graham  r.  U.  S.,  115  F.  2d  740,  743. 

Edward  F.  Cunningham  was  an  OPA  pricing  expert, 
who  merely  identified  prices. 

Samuel  J.  Phoebus,  also  a  Special  Agent  of  the  Bureau 
of  Internal  Revenue,  testified  as  to  a  discussion  had  wdth 
Hyman  Stillman,  regarding  books  and  to  alleged  admis- 
sions by  Hyman  Stillman  to  him  in  the  course  of  that 
investigation. 

None  of  this  testimony,  individually  or  collectively,  was 
any  proof  of  any  conspiracy  between  the  two  defendants 
and  the  two  other  defendants  who  were  not  on  trial ;  nor 
is  there  any  proof  of  Paragraph  3  of  Count  I  of  the 
Indictment  that  any  of  the  acts  (a)  to  (f)  were  done  in 
furtherance  of  any  conspiracy  and  to  efifect  the  objects 
of  the  conspiracy.     There  is  no  proof  that  either  of  the 
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defendants  prepared  Southern  California  Meat  Com- 
pany invoice  No.  14942,  showing  a  charge  of  $100.00 
for  slaughtering. 

There  is  no  proof  that  on  July  7,  1944,  the  defendants 
prepared  invoice  No.  14985,  showing  a  charge  of  $422.00 
for  slaughtering,  nor  that  any  such  acts  were  done  in 
furtherance  of  and  to  effectuate  a  conspiracy. 

An  examination  of  each  of  the  other  alleged  overt  acts 
fails  to  show  that  either  of  the  defendants  did  any  of  the 
things  specifically  charged  in  any  of  the  overt  acts,  or  that 
any  of  those  acts  were  done  in  furtherance  of  and  to 
effectuate  the  purposes  and  objects  of   a  conspiracy. 

Before  one  may  be  convicted  of  a  conspiracy,  there 
must  be  not  only  proof  of  the  conspiracy,  but  there  must 
be  proof  that  at  least  one  overt  act  was  done  in  further- 
ance of  and  to  effectuate  the  objects  and  purposes  of 
the  conspiracy.  And.  furthermore,  there  must  be  unan- 
imity on  the  jury  as  to  the  overt  act  which  it  is  alleged  the 
defendants  committed  in  furtherance  of  and  to  effectuate 
the  objects   of   the   conspiracy. 

We  have  been  unable  to  find  any  evidence  in  support 
of  a  single  overt  act  that  was  charged  and  in  support 
of  any  proof  that  the  act  was  done  in  furtherance  of 
and  to  effectuate  the  object  of  the  conspiracy.  There- 
fore Count  One  of  the  indictment  must  fall  for  lack  of 
proof. 

Count  Two  of  the  indictment  charged  the  sale  of  meat 
by  Charles  M.  King,  Hyman  Stillman  and  Lou  A.  Segal. 
There  is  no  evidence  whate\er  that  Lou  Segal  had  any- 
thing to  do  with  this  transaction,  nor  that  he  sold  it  at 
any  over  ceiling  price.     Evidence  offered  in  furtherance 
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of  the  conspiracy  count  was  not  admissible  to  prove  these 
counts. 

The  witness  thought  he  gave  Mr.  Stillman  a  check  for 
$120.00  [R.  92]  and  he  paid  the  invoice  price  of  $312.23 
by  check  and  five  cents  over.  [R.  95.]  He  paid  this 
a  few  days  after  he  received  the  meat.  [R.  105.]  He 
did  not  weigh  the  meat.  He  could  not  testify  as  to  the 
exact  quantity  he  received.  [R.  101,  102.]  The  meat 
was  delivered  when  he  wasn't  there.      [R.  101.] 

Thus,  Counts  Two  and  Three  relate  only  to  Mr.  Still- 
man. 

Counts  Four,  Five  and  Six  relate  to  meat  sold  to 
the  Clover  Meat  Company,  which  was  represented  by 
Horace  Greeley  Weaver,  and  his  testimony  related  only 
to  transactions  with  Mr.  Lou  Segal.      [R.   108.] 

While  there  was  an  assurance  to  connect  it  up  with 
Mr.  Stillman,  it  never  was  connected  up  with  Mr.  Still- 
man.  [R.  109.]  None  of  the  other  counts  were  con- 
nected up  with  Stillman. 

As  to  Count  12,  there  is  no  evidence  that  the  defend- 
ants, or  either  of  them,  made  or  caused  to  be  made  a 
false  entry  on  invoice  1666.  There  is  no  proof  that  the 
defendants  made  the  entry.  There  is  no  proof  that  the 
invoice  was  an  invoice  kept  in  the  regular  course  of  busi- 
ness where  it  was  customary  to  keep  such  an  invoice. 
Therefore,  nothing  was  proved  as  to  Count   12. 

As  to  Count  13,  there  is  no  proof  that  Mr.  Stillman 
and  Mr.  Segal  made,  or  caused  to  be  made,  any  entry  on 
invoice  718,  or  that  they  caused  a  false  entry  to  be  made 
upon  it,  or  that  such  a  record  was  required  to  be  kept 
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under    the    Maximum    Price    Regulation    169    originally 
adopted. 

There  is  no  proof  that  invoices,  documents  or  records 
were  to  be  kept  under  the  provisions  of  the  Emergency 
Price  Control  Act  of  1942,  even  as  amended,  nor  under 
the  Maximum  Price  Regulation  169  thereunder,  or  as 
superseded. 

The  Revised  Regulation,  regarding  the  keeping  of 
records  and  reports,  only  required  the  person  making  a 
sale  to  make  and  preserve  for  inspection  by  the  OPA 
for  so  long  as  the  Emergency  Price  Control  Act  of  1942, 
as  amended,  remains  in  effect  a  complete  and  accurate 
record.  No  particular  record  or  type  of  record  is  set 
forth.  (S.  1364.407  Revised  Maximum  Price  Regula- 
tion.) There  is  no  provision  in  the  regulation  for  giving 
an  invoice  to  the  purchaser  or  that  that  invoice  was  any 
record  made  and  preserved  for  inspection  by  the  OPA. 

The  prosecution  utterly  failed  to  produce  any  evidence 
of  any  records  of  the  defendants  which  were  made  and 
preserved  by  inspection  by  the  Office  of  Price  Adminis- 
tration. They  failed  to  prove  that  the  invoices  of  pur- 
chasers were  such  records. 

As  to  Count  32,  the  records  of  the  Central  Packing 
Company  were  not  introduced  in  evidence.  There  was 
no  evidence  showing  a  false  entry  upon  the  said  books; 
there  was  no  showing  that  the  entry  of  the  receipts  of 
the  Central  Packing  Company  were  false,  and  only  a 
dispute  as  to  how  the  entry  should  be  entered.  It  is  not 
shown  that  the  particular  ledgers  were  such  books  as 
were  required  to  be  kept  pursuant  to  the  Emergency  Price 
Control  Act  of  1942  (even  as  amended),  or  the  Maximum 
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Price  Regulations  148,  169,  239,  even  as  revised.  There 
is  no  showing  that  there  were  not  some  other  books  and 
ledgers  which  were  kept  pursuant  to  the  statute.  There 
is  no  proof  that  the  method  of  bookkeeping  was  false. 
There  is  a  difference  between  falsity  and  a  mistake.  The 
evidence  shows  that  the  books  in  question,  even  if  ma- 
terial, were  kept  according  to  the  way  that  it  was  thought 
proper  to  keep  them,  and  that  they  were  corrected  in  ac- 
cordance with  the  third  partner's  accountant's  desire  to 
correct  them. 

It  was  not  shown  that  these  books  were  ever  seen  by 
anybody  else  prior  to  the  correction,  or  that  they  ever 
were  inspected  by  any  OPA  official  prior  to  their  correc- 
tion. 

As  to  Count  37,  there  is  no  evidence  that  either  de- 
fendant made  or  caused  to  be  made  a  false  entry  upon 
invoice  5110,  or  that  said  invoice  was  one  of  the  records 
being  kept  pursuant  to  the  Emergency  Price  Control  Act 
of  1942  (even  as  amended)  or  as  to  Maximum  Price 
Regulation  No.  169  thereunder  (even  as  revised). 

All  that  the  Regulation  required  was  to  keep  records; 
it  didn't  require  any  particular  records,  and  there  is  no 
showing  that  the  invoice  was  one  of  the  records  being 
kept  pursuant  to  that  Regulation. 

The  same  argument  is  applicable  to  Counts  38,  39,  40, 
41,  42,  43,  and  44, 

As  to  Count  45,  there  is  no  showing  that  Mr.  Stillman 
had  anything  to  do  with  the  transaction.  The  same  is 
true  with  Counts  46,  47,  48,  49  and  50.  All  of  the  Dana 
&  Roberts  transactions  were  carried  on  with  Mr.  Lou 
Segal.  There  is  not  one  scintilla  of  evidence  to  connect 
Mr.  Stillman  with  them. 
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As  to  Count  47,  the  record  shows  that  the  witness 
was  not  sure  to  whom  he  had  made  any  overpayment. 
[R.  193.]     Yet  both  men  were  convicted  on  this  count. 

As  to  Count  50,  the  record  does  not  show  any  evidence 
as  to  whom  the  overcharge  was  made.  [R.  193.]  Again 
both  men  were  convicted. 

There  is  no  evidence  whatsoever  that  either  of  the  de- 
fendants knew  what  the  other  was  doing.  Quite  the  con- 
trary, the  Government's  evidence  shows  the  opposite  in  the 
statement  of  Segal  taken  by  the  Revenue  agents.  [R.  263, 
268,  269.] 

Although  the  only  testimony  given  in  relation  to 
Counts  Two  and  Three  referred  to  Mr.  Stillman  [R.  93, 
98],  the  defendant  Segal  was  also  convicted  on  this 
count.  And,  on  the  other  counts  on  which  the  reference 
was  only  to  Segal,  nevertheless  the  jury  arbitrarily  con- 
victed as  to  Mr.   Stillman. 

The  evidence  did  not  support  any  of  these  convictions. 

Counts  12,  13,  32,  37,  38,  39,  40,  41,  42,  43  and  44  are 
counts  alleging  that  a  false  entry  was  made  in  a  book 
or  record  required  to  be  kept  for  the  purposes  of  the  OPA 
statute.  There  is  no  evidence  whatsoever  that  any  of 
the  records  which  were  introduced  in  evidence  were  rec- 
ords that  were  being  kept  to  fulfill  the  requirements  of 
the  statute.  On  the  contrary,  the  records  were  of  a  kind 
that  might  not  be  kept  for  that  purpose.  Nor  was  there 
any  evidence  as  to  just  what  records  the  appellants  did 
keep  if  they  were  not  keeping  a  separate  and  distinct  set 
of  records  for  the  purpose  of  fulfilling  the  requirements 
of  the  OPA  statute. 
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The  offense  could  only  be  committed  if  false  entries 
were  kept  on  records  that  were  being  kept  for  the 
purposes  of  maintaining  accurate  records  for  inspec- 
tion by  the  Office  of  Price  Administration.  It  was  in- 
cumbent upon  the  Government  to  prove  that  the 
documents  which  they  offered  were  the  documents 
kept  by  the  appellants  pursuant  to  the  requirements 
of  the  statute  to  make  and  preserve  for  inspection  by 
the  Office  of  Price  Administration  as  a  complete  and 
accurate  record  of  each  sale  of  meat  subject  to  the  Re- 
vised Regulations  and  the  price  charged  or  received 
or  paid  therefor.  If  the  seller  did  that,  it  became  im- 
material what  other  invoices  or  books  or  documents 
were  being  used. 

Counts  12,  13,  ?>7,  40,  41,  42,  43  and  44  charge  a  false 
entry  on  an  invoice.  There  is  no  evidence  as  to  who  pre- 
pared the  invoice  or  how  it  was  prepared.  None  that 
either  of  the  appellants  had  anything  to  do  with  the 
preparation  of  the  invoice;  nor  is  it  shown  that  the  in- 
voices were  the  documents  being  kept  by  the  appellants 
pursuant  to  the  Emergency  Price  Control  Act  of  1942  or 
any  regulations  thereunder. 

Count  32  related  to  a  ledger.  An  examination  of  the 
ledger  showed  that  there  were  only  ledger  entries  therein 
such  as  are  commonly  kept  in  a  ledger  account  in  a  large 
sum  entry,  without  explanation  as  to  reference  to  a 
journal  or  other  books  of  original  entry.  It  is  evident 
that  a  ledger  is  not  such  a  book  as  is  kept  or  required  to 
be  kept  pursuant  to  the  Revised  Regulation  under  the 
amended  statute.  No.  1364.407. 

Counts  38  and  39  apply  on  a  statement  given  to  the 
seller.     Such  a  statement  was  one  given  to  a  buyer  as  a 
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statement  of  the  sum  due  and  certainly  is  not  a  record 
kept  or  required  to  be  kept  by  the  statute  and  regulations. 

Prices  on  Invoices  Were  Prices  Charged. 

The  invoices  introduced  into  the  evidence  were  actually 
the  price  charged,  according  to  the  government's  theory. 
The  testimony  of  witnesses  as  to  any  other  amounts  given 
were  a  gratuity — or  a  tip — not  for  the  meat  but  to  the  in- 
dividual himself  for  services  otherwise. 

When  a  waiter  brings  a  restaurant  bill,  that  is  the 
price  charged.  The  tip  which  one  leaves  is  a  gratuity  and 
is  not  a  charge. 

The  statement  of  Mr.  Segal  which  the  Government 
introduced  as  its  affirmative  evidence,  and  by  which 
it  is  therefore  bound,  if  admissible  at  all,  set  out  that 
moneys  he,  Segal,  received,  were  gifts  or  tips — not 
charges  in  excess  of  maximum  prices,  and  that  Still- 
man  knew  nothing  of  them.     |R.  265,  266-269.] 

We  submit,  therefore,  that  there  is  no  proof  of  any 
conspiracy  to  violate  the  Emergency  Price  Control  Act 
of  1942,  or  any  Regulations  thereunder.  There  is  no 
proof  of  any  conspiracy  to  violate  the  Act,  as  amended, 
or  any  Revised  Regulations  thereunder.  There  is  no 
proof  of  any  overt  act  alleged  in  the  indictment  in  further- 
ance of  any  conspiracy. 

As  to  the  overt  acts  of  the  substantive  counts,  except 
as  to  Counts  Two  and  Three,  there  is  no  proof  as  to  any 
act  involving  Hyman  Stillman.  As  to  the  alleged  false 
entry  counts,  there  is  no  proof  that  the  invoices  were  in- 
voices or  books  required  to  be  kept,  or  were  being  kept, 
for  the  purposes  of  the  Office  of  Price  Administration. 

Therefore,  it  is  respectfully  submitted,  that  the  verdicts 
are  contrary  to  the  law  and  the  evidence. 
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V. 

The  Regulations  as  to  the  Type  of  Records  to  Be 
Kept  Were  So  Uncertain  and  Indefinite  as  Not 
to  Form  the  Basis  of  Any  Criminal  Prosecution 
Under  These  Counts. 

In  M.  Kraits  &  Bros.  v.  United  States,  327  U.  S.  614, 
90  L.  Ed.  894,  it  was  stated  that  Regulations,  like  statutes, 
must  be  definite  and  certain  to  fall  under  the  ban  of  un- 
constitutionality. 

Section  1364.407,  specifying  that  every  person  making 
a  sale  of  any  beef  carcass,  beef  wholesale  cuts,  veal  car- 
cass or  veal  wholesale  cuts,  or  other  meat  item  subject  to 
this  Revised  Regulation,  "shall  make  and  preserve  for 
inspection  by  the  Office  of  Price  Administration  so  long 
as  the  Emergency  Price  Control  Act  of  1942,  as  amended, 
remains  in  effect,  complete  and  accurate  records  of  each 
such  sale."*     It  fails  to  specify  what  kind  of  records  or 


*"S.  1364.407  Records  and  Report.     *     *     * 

"(a)  Every  person  making  a  sale  and  every  person  in  the  course 
of  trade  or  business  making  a  purchase  of  any  beef  carcass,  beef 
wholesale  cut,  veal  carcass  or  veal  wholesale  cut  or  other  meat  item 
subject  to  this  revised  regulation,  shall  make  and  preserve  for  in- 
spection by  the  Office  of  Price  Administration  for  so  long  as  the 
Emergency  Price  Control  Act  of  1942,  as  amended,  remains  in 
efifect,  complete  and  accurate  records  of  each  such  sale  or  purchase, 
showing  the  date  thereof,  the  name  and  address  of  the  buyer  and 
seller,  the  quantity,  type  of  cut  or  item,  grade  or  grades  and 
weight  of  all  beef  carcasses,  beef  wholesale  cuts,  veal  carcasses  and 
veal  wholesale  cuts  or  other  meat  items  subject  to  this  revised 
regulation  sold  or  purchased  and  the  price  charged  or  received  or 
paid  therefor." 
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where  they  should  be  kept,  or  any  details,  as  to  the  kind  or 
character  of  records  which  shall  be  kept  for  the  OPA. 

As  stated  in  M.  Kraiis  &  Bros.  v.   United  States,  227 
U.  S.  614,  90  L.  Ed.  894,  at  page  899: 

"But  patent  omissions  and  uncertainties  cannot  be 
disregarded  when  dealing  with  a  criminal  prosecution. 
A  prosecutor  in  framing  an  indictment,  a  court  in  in- 
terpreting the  Administrator's  regulations  or  a  jury 
in  judging  guilt  cannot  supply  that  which  the  Ad- 
ministrator failed  to  do  by  express  word  or  fair  im- 
plication. Not  even  the  Administrator's  interpreta- 
tions of  his  own  regulations  can  cure  an  omission  or 
add  certainty  and  definiteness  to  otherwise  vague 
language.  The  prohibited  conduct  must,  for  criminal 
purposes,  be  set  forth  with  clarity  in  the  regulations 
and  orders  which  he  is  authorized  by  Congress  to 
promulgate  under  the  Act.  Congress  has  warned  the 
public  to  look  to  that  source  alone  to  discover  what 
conduct  is  evasive  and  hence  likely  to  create  criminal 
liability.  United  States  v.  Resnick,  299  U.  S.  207, 
81  L.  ed.  127,  57  S.  Ct.  126." 
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VI. 

The  Court  Erred  in  the  Admission  Into  Evidence  of 
the  Income  Tax  Return  by  Each  of  the  Appel- 
lants. 

A. 

There  Was  No  Proper  Foundation  Laid  for  Their  Admission, 
nor  Was  Any  Connection  Shown. 

The  court  erred  in  failing  to  strike  these  returns  from 
the  evidence. 

Over  objections  of  the  appellants,  the  court  permitted 
the  income  tax  returns  of  the  defendants  to  be  admitted 
in  evidence.  Other  than  the  fact  that  the  returns  had 
the  blue  seal,  of  the  Treasury  Department  on  them,  there 
was  nothing  to  connect  these  returns  with  the  evidence  in 
the  case.  A  return  purporting  to  be  signed  by  a  Lou  A. 
Segal  was  in  fact  prepared,  according  to  the  statement  on 
the  return,  by  a  Jack  Effron  and  it  was  a  typewritten 
document,  which  proved  nothing  and  was  hearsay  as  to 
the  appellant.  It  was  not  a  record  the  admissibihty  of 
which  is  admitted  proved  the  facts  therein  set  out.  It 
was  sheer  hearsay.  The  mere  fact  that  it  had  a  seal  of 
the  Treasury  Department  on  the  typewritten  document 
proved  nothing. 

Likewise,  the  documents  signed  by  Hyman  Stillman 
'Svas  a  typewritten  document."  Who  it  was  prepared  by 
or  how,  and  the  authenticity  of  the  signatures,  or  the 
knowledge  of  the  defendants  regarding  it,  were  nowhere 
shown  in  the  case. 

Judge  Denman.  in  Gvccnbainn  i'.  United  States,  80  F.  2d 
113.  at  126.  held  such  cards  produced  in  the  case  from 
tax  evidence  was  reversible  error. 


The  admission  of  the  returns  in  evidence  were  prejudi- 
cially erroneous  for  another  reason  also.  There  was 
nothing  specific  in  any  of  these  returns  to  identify  any  of 
the  alleged  transactions  on  trial,  yet  a  vague  and  general 
admission  could  be  easily  misconstrued  by  the  jury. 

The  transactions  were  not  admissible  in  proof  of  any 
alleged  conspiracy.  (Krulewitch  v.  U.  S.,  93  L.  Ed.  17, 
L.  W.  4273. )  They  therefore  were  not  admissible  on  that 
theory.  They  were  too  remote  on  the  particular  transac- 
tion to  be  admissible. 

B. 

Title  26,  Section  55,  U.  S.  Codes,  Inherently  and  as  Construed 
and  Applied  in  This  Case  and  the  Regulations  Issued 
Pursuant  Thereto  Are  Unconstitutional  in  That  They 
Violate  the  Defendants'  Rights  Under  the  Fourth  and 
Fifth  Amendments  to  the  Constitution  of  the  United 
States. 

(a)  Members  of  the  Bureau  of  Internal  Revenue  were 
not  authorized  to  disclose  the  information  which  they  had 
obtained  in  the  course  of  their  official  duties. 

(b)  Statements  as  well  as  income  tax  returns  taken  by 
members  of  the  Bureau  of  Internal  Revenue  pursuant  to 
the  authority  vested  in  them  by  statute  to  compel  such 
statements  must  either  be  limited  to  the  use  for  which  they 
are  given  or  their  compulsion  violates  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States. 

(c)  Since  under  Section  54,  Title  26,  the  taxpayer  is 
compelled  by  statute  to  make  such  return  and  statements, 
the  statement  has  the  effect  of  being  compulsory  and  there- 
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fore  cannot  be  used  against  an  accused  in  any  criminal 
trial,  unless  the  statute  grants  amounts  in  exchange  for 
compulsion  which  it  requires.  Any  other  provision  or  con- 
struction would  be  in  violation  of  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States. 

See: 

Feldman  v.  United  States,  322  U.  S.  487; 

Cotmsehnan  v.  Hitchcock,  142  U.  S.  547,  35  L.  Ed. 
1110; 

Brown  v.  Walker,  161  U.  S.  591,  40  L.  Ed.  819; 

Monia  v.  United  States,  317  U.  S.  424. 

The  regulations  provide  that  the  United  States  Attor- 
ney is  limited  to  the  use  in  any  event  for  which  the 
inspection  was  permitted:  "When  a  return  or  copy  is 
thus  furnished,  it  shall  be  limited  in  use  to  the  purpose 
for  which  it  is   furnished." 

This  means  that  the  request  must  be  specific  and  must 
specifically  designate  what  use  is  to  be  made  of  it  and 
not  permit  it  to  be  omnibus  catch-all  general  use. 

There  was  a  failure  to  comply  with  such  specific  re- 
quirements, even  if  the  sections  and  regulations  be  con- 
strued as  constitutional. 

Title  26,  Section  55,  U.  S.  Codes  and  Treasury  Regu- 
lations TD  4945,  Sections  463D4,  463D5 ;  TD  4929,  Sec- 
tions 463C34,  463C36,  463C37.  463C35,  45831,  45833, 
45834,  45838,  45839,  45890  and  45864,  inherently  and  as 
construed   and   applied    in   this   case   are   unconstitutional 
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and  in  violation  of  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States,  in  that  although  the  state- 
ments are  compelled  through  the  authority  of  law  the  stat- 
ute does  not  grant  immunity  for  use  of  these  compelled 
statements  as  broad  as  the  provisions  of  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States. 

Errors  of  the  Court  on  Admitting  Income  Tax 
Statements. 

There  is  no  doubt  that  the  statute  and  applicable  regu- 
lations compel  disclosure.  It  does  not  grant  immunity  as 
broad  as  the  disclosure  which  is  compelled. 

Counsehnan  v.  Hitchcock,  142  U.  S.  547-586; 
Monia  v.  United  States,  317  U.  S.  424. 

The  Court  also  erred  in  admitting  these  returns  on  the 
constitutional  grounds.  The  returns  are  compelled  state- 
ments required  to  be  kept  by  law  and  the  statute,  inher- 
ently and  as  construed  and  applied  in  the  case,  would  be 
violative  of  the  self-incrimination  clause  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States,  un- 
less the  statute  compelling  them  give  immunity  as  broad 
as  the  requirement.  {Feldman  i'.  United  States,  322  U.  S. 
487.) 
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VII. 

The  Trial  Court  Erred  in  Admitting  Statements  Made 
to  the  Agents  for  the  Bureau  of  Internal  Revenue. 

A. 

Title  26,  Section  55,  authorizes  the  use  of  "returns" 
pursuant  to  the  statutes  and  regulations  applicable  thereto 
and  with  special  permission  of  the  President  and  the  Secre- 
tary of  the  Treasury.  However,  it  does  not  make  state- 
ments made  to  the  Bureau  in  the  course  of  securing  any 
information  public.  On  the  contrary,  it  makes  that  in- 
formation confidential  and  provides  a  penalty  for  any 
agent  to  violate  the  section.  (Title  26,  Section  55 (i).) 
Therefore,  it  is  implicit  in  the  language  of  the  section 
that  only  returns  are  permissible  to  be  used  and  to  be 
used  public,  but  statements  are  not.  It  was  therefore 
error  to  permit  agent  Bircher  to  testify  as  to  statements 
made  to  him  in  the  course  of  his  inquiry,  and  to  permit 
in  evidence  the  statement  of  the  defendant  Segal. 

It  was  therefore  prejudicial  error  for  the  court  to  admit 
Exhibits  10,  11  and  33  in  evidence  and  it  infringed  the 
constitutional  rights  of  the  appellant. 

Furthermore,  no  statement  would  in  any  event  be  ad- 
missible on  Count  One  until  there  had  been  proof  of 
a  conspiracy  and  that  the  statements  were  made  in  fur- 
therance of  the  conspiracy. 

As  there  had  been  no  proof  of  any  conspiracy  inde- 
pendent of  any  statement,  and  no  proof  that  the  statement 
was  in  furtherance  of  the  conspiracy,  it  was  prejudicial 
error  to  admit  this  document  in  evidence.  {Krulewitch  v. 
United  States,  17  Law  Weekly  4273.) 
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B. 

The  Court  also  erred  in  the  admission  of  the  testimony 
of  Samuel  J.  Phoebus,  another  agent  of  the  Bureau  of 
Internal  Revenue.  [R.  292.]  Mr.  Phoebus,  another  In- 
ternal Revenue  Agent,  was  permitted  to  testify  over  ob- 
jections that  he  questioned  the  appellants  Segal  and  Still- 
man  regarding  Government's  Exhibit  39,  the  Books  of  the 
Southern  California  Company  No.  2.  [R.  294,  295.]  This 
book  contained  a  heading  "Sales — Meat  for  the  year 
1944."  [R.  296.]  Page  number  CR3,  record  of  checks 
drawn  on  bank,  month  of  October,  1944.  Without  any 
foundation  being  laid,  the  Court  permitted  pages  of  the 
book  to  be  introduced  into  evidence,  39-A,  39-B,  39-C.  [R. 
298,  299.]  The  Court  then  permitted  conversations  be- 
tween Segal  and  Mr.  Phoebus  and  after  some  objections, 
the  Court's  having  ruled  that  these  statements  were  ad- 
missible to  both  defendants  [R.  302,  303],  the  prosecutor 
himself  asked  that  they  be  made  applicable  only  to  one 
defendant  and  the  Court  struck  them  all. 

Nevertheless,  the  Court  admitted  the  documents  in  evi- 
dence over  objections.  There  was  no  foundation  laid 
under  the  provision  of  Title  28,  §695,  that  these  were  the 
books  and  record  kept  in  the  regular  course  of  business, 
and  it  was  the  regular  course  of  such  business  to  make 
such  memorandum  or  record  at  the  time  of  such  act, 
transaction,  occurrence  or  event,  within  a  reasonable  time 
thereafter. 

C. 

The  Court  likewise  permitted  Mr.  Phoebus  to  testify  as 
to  conversation  with  Mr.  Segal  about  his  income  tax  re- 
turns, although  Title  26,  Section  55  does  not  permit  such 
statements  or  interviews  to  be  public.     Section  (i)  forbids 
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the  agents  disclosing  them  to  anyone.  These  were  not  re- 
turns; they  were  statements  and  interviews  regarding  re- 
turns. 

D. 

The  trial  court  later,  on  a  motion  of  the  appellant, 
in  the  absence  of  the  jury,  objecting  to  Exhibit  39-A, 
B,  C,  agreed  that  "it  may  be  withdrawn."  [R.  321.] 
Nevertheless,  the  Court  at  no  time  instructed  the  jury 
that  the  evidence  thus  given  and  withdrawn  was 
stricken  from  the  record,  nor  was  the  book  actually 
withdrawn.  It  remained  in  evidence  and  is  before 
this  Court.  [Exhibit  39.]  This  was  highly  prejudi- 
cial error.  (Greenberg  v.  United  States^  80  F.  2d  113, 
126. 

VIII. 
The   Court   Erred   in   the   Admission   of    Exhibits    10 
and  11  in  Which  the  Testimony  of  Samuel  Nam- 
son  Was  Given.     [R.  140.] 

Exhibits  10  and  11  were  books  which  were  brought  to 
Mr.  Namson,  a  pubHc  accountant  representing  a  Mr. 
Aaron  Rosensweig,  who  became  a  third  partner  with  Mr. 
Stihman  and  Mr.  Segal  in  Central  Packing  Company  in 
1945.  Mr.  Namson  asked  Mr.  Stillman  about  an  item 
of  $30,100.00  which  appeared  in  the  journal  as  a  debit 
and  he  thought  the  item  should  be  entered  as  sales  in- 
stead of  a  debit  [R.  140],  which  he  said  would  show  a 
profit  of  about  $2,900.00  instead  of  a  loss  of  about  $27,- 
000.00  or  $28,000.00.  This  was  so  that  the  record  could 
show  a  correct  and  true  income  tax  return.  [R.  149.] 
Mr.  Stillman  then  changed  the  entry  and  Exhibits  10  and 
11   were  offered  in  support  of  Counts  One  and  32,  and 
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received  in  evidence  over  objections  that  there  was  no 
proper  foundation,  and  that  such  was  irrelevant,  incompe- 
tent and  immaterial.  [R.  153.]  Motion  to  strike  the 
books  on  the  ground  that  they  did  not  conform  to  the 
business  records  statute  were  denied  by  the  Court.  [R. 
321.] 

There  was  absolutely  no  foundation  laid  for  the  intro- 
duction of  these  books.  There  was  no  showing  that  these 
books  were  kept  in  the  regular  course  of  business  or 
that  it  was  the  regular  course  of  business  to  keep  these 
books,  and  it  was  the  regular  course  of  such  business  to 
make  memorandum  or  record  at  the  time  of  such  act, 
transaction,  occurrence  or  event,  or  within  a  reasonable 
time  thereafter.  In  fact  the  entry  which  was  made  by 
Mr.  Stillman  was  not  made  in  the  regular  course  of  busi- 
ness and  it  was  not  the  regular  course  of  such  business 
to  make  such  memorandum  in  the  office  of  an  accountant 
representing  someone  regarding  income  tax  and  for  in- 
come tax  purposes  to  correct  the  account.  Hence,  these 
records  were  not  in  conformity  with  the  requirements  of 
Title  28,  Section  695  and  could  not  be  introduced  to  prove 
the  records  therein  contained. 

Count  32  charged  the  making  of  a  false  entry  on  the 
general  ledger  of  the  Central  Packing  Company  "and  said 
record  was  a  document  required  to  be  kept  under  the  pro- 
visions of  the  Emergency  Price  Control  Act  of  1942  and 
Maximum  Price  Regulations  148,  169  and  239  thereunder, 
which  had  been  duly  promulgated  pursuant  to  the  provi- 
sions of  said  Act." 

There  was  no  evidence,  however,  that  a  general  ledger 
was  being  kept  pursuant  to  said  Act;  that  it  was  a  docu- 
ment required  or  was  the  kind  of  a  book  required  to  be 
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kept  pursuant  to  said  Act.  As  a  matter  of  fact,  a  gen- 
eral ledger  was  not  such  a  document  required  to  be  kept. 
The  act  does  not  say  what  kind  of  record  was  required 
to  be  kept.  Furthermore,  the  ledger  was  itself  withdrawn 
from  evidence  by  the  Government,  and  it  must  be  assumed 
that  all  testimony  relating  to  it  was  withdrawn. 

Furthermore,  the  testimony  of  Mr.  Namson  was  merely 
that  he  disputed  with  the  appellant  Stillman  as  to  how 
the  item  should  be  entered  with  relation  to  the  partner- 
ship, or  joint  venture  arrangement  between  the  three  joint 
venturers.  There  is  nothing  to  show  that  it  was  false, 
nor  that  the  views  which  appellant  Stillman  took  were  not 
correct.  It  was  not  shown  who  made  the  false  entry  or 
who  caused  it  to  be  made,  or  that  either  of  the  appellants 
had  done  so. 

Samuel  Namson  came  to  Mr.  Rosensweig's  office  to 
figure  out  whether  he  had  made  a  gain  or  a  loss  in  his 
joint  venture  with  the  defendants  for  a  three  months  period 
in  the  slaughtering  of  cattle.  Mr.  Rosensweig  brought  the 
books  to  him  at  his  office.  A  discussion  was  had  between 
him,  Mr.  Segal  and  Mr.  Rosensweig.  There  was  a  debit 
entry  to  accounts  payable  of  $30,100.  The  credit  entry 
was  credited  to  Mr.  Stillman  of  $15,050,  and  Mr.  Segal 
$15,050.  He  (without  identification)  said  they  were 
bonuses  and  he  did  not  consider  them  as  sales.  "The  item 
was  changed  to  sales  at  the  request  of  Mr.  Namson,  show- 
ing a  profit  of  $2900.56  instead  of  a  loss."     [R.  144.] 

The  testimony  was  entirely  irrelevant  to  any  proof  of 
any  violation  of  any  OPA  law. 
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There  was  no  showing  that  the  books  were  books  and 
records  being  kept  for  the  purposes  of  the  OPA  Regula- 
tion; that  they  were  anything  more  than  joint  venture 
records  between  the  three  joint  venturers,  to  show  what 
was  due  each. 

The  testimony  was  objected  to  [R.  146]  as  incompetent, 
irrelevant  and  immaterial  and  conversations  were  objected 
to.  The  Court  asked:  "What  is  the  government's  theory 
on  that?"  And  the  counsel  for  the  government  replied 
that:  "It  will  tend  to  show  that  these  defendants  are 
partners  in  this  concern," 

What  relevancy  partnership  is;  how  it  could  prove  any 
criminality,  we  fail  to  see.  The  testimony  was  entirely 
incompetent. 

Motions  were  made  to  strike  the  testimony  of  Mr. 
Namson,  which  the  Court  admitted,  subject  to  a  Motion 
to  Strike  [R.  146];  Motion  to  Strike  [R.  321,  322]. 

There  is  no  showing  that  anything  was  done  with  these 
books  other  than  to  keep  them  and  correct  them  at  the  in- 
stigation of  the  auditor  for  one  of  the  partners.  There 
was  no  foundation  laid  for  the  books.  Aaron  Rosensweig 
knew  nothing  about  the  books,  neither  did  Mr.  Namson.  He 
was  not  the  bookkeeper  for  Mr.  Rosensweig,  but  just  made 
up  the  income  tax.  [R.  161.]  It,  therefore,  was  no  proper 
foundation  for  these  pages  to  show  that  they  were  kept 
in  the  regular  order  of  business,  and  that  it  was  usual  to 
keep  these  books  in  the  regular  order  of  business  as  re- 
quired by  Title  28,  Section  695. 
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IX. 

The  Court  Erred  in  Admitting  Hearsay  Evidence  as 
Foundation  for  Books  and  Records. 

The  government  offered  in  evidence,  through  the  wit- 
ness Samuel  J.  Phoebus,  special  agent  of  the  Bureau  of 
Internal  Revenue,  pages  taken  from  the  books  of  the 
Southern  California  Meat  Co.  No.  2,  and  these  were  ad- 
mitted as  Exhibits  39a,  39b,  and  39c,  over  objection.  [R. 
299.]     The  objection  was  three-fold: 

(1)  That  no  proper  foundation  had  been  laid,  and 

(2)  That  the  testimony  oft'ered  as  foundation  for  ad- 
missibility was  hearsay  and 

(3)  that  the  testimony  was  incompetent,  irrelevant 
and  immaterial.      [R.  297.] 

"Q.  And  under  what  circumstances  did  you  see 
this  book?  In  other  words,  tell  us  what  happened? 
A.  I  took  off  a  trial  balance  preparatory  to  making 
an  examination. 

Q.  Well,  did  you  find  the  book  on  the  floor  or 
how  did  you  get  it?  A.  Mr.  Stillman  handed  the 
book  to  me. 

Q.  Did  he  say  anything  about  it,  tell  you  what  it 
was?  A.  Well  he  said,  'these  are  the  books.'  He 
handed  it  to  me  in  response  to  my  request  to  have  a 
look  at  the  books  of  the  Southern  California  Meat 
C,  No.  2." 

And  further  [R.  297]  : 

''Q.  By  Mr.  Strong:  Of  whom  did  you  inquire? 
A.     Mr.    Stillman. 

Q.  What  did  he  say  to  you,  if  anything?  A. 
That  some  of  the  entries  were  made  by  himself  and 
some  of  the  entries  were  made  by  the  bookkeeper, 
Laury  Rose. 
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Q.  And  did  I  understand  that  you  asked  him  for 
the  books  of  the  enterprise,  the  Southern  CaHfornia 
Meat  Co.,  No.  2?     A.     Yes,  sir. 

Q.  And  did  he  tell  you  anything  about  these  being 
those  books?     A.     Yes,  sir." 

This  entire  line  of  questioning  was  over  the  objection 
of  appellants.  [R.  294  et  seq.]  Whatever  the  purpose  of 
the  Congress  in  enacting  Section  695  of  Title  28,  United 
States  Code,  may  have  been,  it  is  clear  beyond  question 
that  the  statute  does  not  do  away  with  the  prohibition 
against  hearsay  evidence.  The  statute  provides  in  material 
part  that  writings  or  records  made  as  a  memorandum  or 
record  of  any  act,  transaction,  occurrence  or  event 

"*  *  *  shall  be  admissible  as  evidence  of  such  act, 
transaction,  occurrence,  or  event,  if  made  in  regular 
course  of  any  business,  and  if  it  was  the  regular 
course  of  such  business  to  make  such  memorandum 
or  record  at  the  time  of  such  act,  transaction,  occur- 
rence, or  event,  or  within  a  reasonable  time  there- 
after. 

All  other  circumstances  of  the  making  of  such 
writing  or  record,  including  lack  of  personal  knowl- 
edge by  the  entrant  or  maker,  may  be  shown  to  affect 
its  weight,  but  such  circumstances  shall  not  affect  its 
admissibility." 

The  purpose  of  this  section  was  to  make  it  unnecessary 
to  call  as  witnesses  the  particular  parties  who  made  the 
original  entries  in  records  kept  in  the  regular  course  of 
business,  rather  than  to  make  a  fundamental  change  in  the 
established  principles  of  the  shop  book  exception  to  the 
hearsay  rule.  {N.  Y.  Life  Ins.  Co.  v.  Taylor,  147  F.  2d 
297  (1945).)    Or  as  stated  by  another  court,  the  intention 
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was  to  bring  decisions  of  all  federal  courts  into  line  with 
the  modern  rule  that  it  is  sufficient  to  show  that  the  entry 
is  contained  in  a  book  of  regular  entries  maintained  in 
the  estatblishment  without  producing  the  particular  person 
who  made  the  original  entry  and  having  him  identified. 

Hoffman  v.  Palmer,  129  F.  2d  976  (C.  C.  A.  N. 
Y.,  1942),  aff'd  318  U.  S.  109,  87  L.  Ed.  645, 
63  Sup.  Ct.  477,  rehearing  den.,  318  U.  S.  800, 
87  L.  Ed.  1163,  63  Sup.  Ct.  757. 

The  showing,  as  the  Hoffman  case  puts  it,  "That  the 
entry  is  contained  in  a  book  of  regular  entries  maintained 
in  the  establishment"  may  not  of  course,  be  made  by  the 
use  of  hearsay  evidence.  The  testimony  offered  by  the 
government  to  identify  the  books  and  records  erroneously 
admitted,  consisting  of  a  statement  made  by  a  person  not 
under  oath  and  not  before  the  Court  to  a  government  wit- 
ness, constitutes  the  rankest  sort  of  hearsay.  It  is  funda- 
mental that,  whatever  the  showing  is  that  must  be  made 
under  the  statute,  it  must  be  made  by  competent  ezndence. 

This  is  illustrated  by  the  case  of  United  States  v.  Quick, 
128  F.  2d  832,  (C.  C.  A.  3,  1942).    The  Court  said: 

*'*  *  *  For  the  purpose  of  giving  meaning  to 
these  otherwise  meaningless  book  entries,  the  govern- 
ment called  two  witnesses,  Kanter  and  Novick  *  *  *. 
Kanter  and  Novick,  who  had  never  met  or  talked 
to  Quick  and  had  nothing  to  do  with  making  the  book 
entries,  testified  that  certain  of  the  entries  indicated 
payments  by  Dewinsky  to  Quick  or  to  Simmons  for 
Quick  for  'protection.'  Their  testimony  in  such 
regard  was  not  by  way  of  interpretation  from  any 
first-hand  knowledge  of  their  own  but  represented 
their  conclusions  drawn  from  zvhat  they  said  De- 
winsky, who  kept  the  book,  had  told  them.     *     *     * 
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The  statute  was  intended  to  render  admissible  in 
evidence  books  and  records,  made  in  the  usual  course 
of  business,  without  further  authentication,  but  it 
was  not  intended  to  make  book  entries  the  touch- 
stone by  which  incompetent  oral  testimony  would 
become  competent."    (Italics  supplied.) 

The  same  objection  was  made  by  appellants  with  re- 
spect to  the  testimony  of  the  witness  Samuel  Namson, 
and  his  testimony  concerning  the  books  of  the  Central 
Packing  Co.  [R.  140.]  The  witness  was  a  public  ac- 
countant who  was  not  an  employee  of  the  company  and 
had  no  independent  knowledge  concerning  the  books  or 
records  of  the  concern.  [R.  139.]  The  books  were  de- 
livered to  the  witness  by  one  Aaron  Rosensweig.  Rosen- 
sweig  later  testified  that  he  "never"  examined  the  books 
[R.  160],  and  ''I  don't  know  nothing  about  books."  [R. 
158.]  The  only  testimony  offered  by  the  government  as 
foundation  for  the  introduction  of  Exhibit  10,  consisting 
of  7  sheets  taken  from  the  Central  Packing  Co.,  books, 
and  Exhibit  11,  consisting  of  4  sheets,  was  the  testimony 
of  the  witness  Namson.  Namson's  only  basis  for  believing 
the  books  to  be  those  of  the  Central  Packing  Co.,  was  be- 
cause Rosensweig  told  him.  [R.  141.]  The  witness 
Rosensweig  was  asked  by  the  government: 

"Q.  Did  you  have  anything  to  do  with  the  books? 
A.     I  never  did."    [R.  157.] 

And  again: 

"Q.  Did  you  handle  any  of  the  book  entries  on 
these  books  at  the  Central  Packing  Company?  A. 
I  never  did  because  I  can't  write  entries  and  I  can't 
write  even  a  letter."    [R.  165.] 
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Rosensweig  did  not,  himself,  identify  any  of  the  books 
or  records  while  on  the  witness  stand.  That  the  witness 
Namson  had  not  the  slightest  connection  with  any  books 
or  records  pertaining  to  the  appellants  was  admitted  by 
Rosensweig  when,  in  speaking  of  Namson,  the  former 
said:  *'he  is  not  my  bookkeeper,  only  just  the  accountant 
for  income  tax."     [R.  161.] 

The  Court  not  only  admitted  the  records  of  the  Central 
Packing  Company  solely  on  the  basis  of  Namson's  testi- 
mony, but  permitted  extensive  examination  of  the  witness 
concerning  statements  allegedly  made  to  him  by  appel- 
lants with  reference  to  certain  entries.  [R.  142  et  seq.] 
This  constituted  the  rankest  sort  of  hearsay  and  was  not 
admissible  under  any  of  the  exceptions  to  the  hearsay 
rule.  It  is  not  only  fundamental,  it  is  also  elementary, 
that  whatever  evidence  is  offered  to  identify  writings  and 
records  to  show  that  they  were  made  in  the  regular  course 
of  business  and  to  show  that  it  was  the  regular  course 
of  such  business  to  make  the  writings  or  records  at  the 
time  of  the  acts,  transactions,  occurrences  or  events  re- 
flected therein,  must  be  competent  evidence.  Testimony 
consisting  of  statements  made  by  third  persons  to  a  wit- 
ness are  clearly  inadmissible.  Quick  v.  United  States, 
supra. 

The  entire  testimony  of  the  Messrs.  Namson  and  Phoe- 
bus dealing  as  it  did  with  specific  entries  made  in  the  books 
and  records  erroneously  admitted  and  restricted  by  the 
government  at  it  was  to  specific  entries  in  those  books 
and  records  exhibited  to  and  examined  by  the  witnesses, 
would  have  been  meaningless  had  not  the  books  and  rec- 
ords been  received  in  evidence.  The  books  and  records 
could  not  of  course,  have  been  used  by  the  witnesses  for 
the  purpose  of  refreshing  memory.     And  any  testimony 
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of the  witnesses  concerning  specific  entries  in  the  books 
or  the  books  thereof  would  have  been  subject  to  the 
objection  that  it  was  not  the  best  evidence.  The  entire 
testimony  of  Phoebus  and  Namson  stems  from  and  could 
not  have  been  received  in  the  absence  of  the  admission  of 
the  books  and  records  into  evidence.  The  errors  were, 
therefore,  highly  prejudicial  and  go  to  the  very  heart 
of  the  entire  case  of  the  prosecution.  In  summary  it 
can  be  said  that  the  entire  testimony  of  the  government 
witnesses  deahng  with  the  identification  of  all  of  the  books 
and  records  offered,  and  erroneously  admitted  into  evi- 
dence, may  be  boiled  down  to  "Mr.  So-and-So  told  me 
these  were  the  books  and  records."  It  is  submitted  that 
the  Congress  never  intended  that  testimony  of  this  calibre 
should  be  accorded  any  weight  in  the  federal  courts. 


The  Court  erroneously  charged  the  jury  as  follows : 

''There  remain  before  you  23  counts."  [R.  363.] 
'These  are  Counts  1,  2,  3,  4,  5,  6,  12,  13,  32,  37 
to  50,  inclusive.  Of  these.  Count  1  has  been  brought 
under  Title  18,  U.  S.  C.  S.  88,  commonly  called  the 
conspiracy  statute.  All  of  the  remaining  22  counts 
have  been  brought  under  the  Emergency  Price  Con- 
trol Act  of  1942,  as  amended,  Title  50,  U.  S.  C.  App. 
S.  901,  etc.,  and  regulations  issued  under  that  stat- 
ute. These  22  counts  pertain  to  alleged  wilful,  il- 
legal charges  for  meat  sold  by  or  on  behalf  of  the 
the  defendants,  and  to  alleged  wilful  false  record 
entries  on  the  books  kept  by  or  on  behalf  of  the 
defendants  in  connection  with  their  meat  business 
operations  under  the  firm  names  of,  or  in  connection 
with  the  Southern  California  Meat  Co.,  No.  2,  and 
Central  Packing  Co.  during  1944  and  1945,  respec- 
tively." 
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This  was  plain  error  on  the  face  of  the  instruction. 
The  indictment  was  not  brought  under  the  Emergency 
Control  Act  of  1942,  as  amended,  and  regulations  issued 
under  that  statute. 


Again  the  Court  instructed  the  jury   [R.  362]  : 

'T  now  instruct  you  that  under  the  Emergency 
Price  Control  Act  of  1942,  as  amended,  and  the 
Maximum  Price  Regulations,  Nos.  169,  148  and 
239,  the  highest  prices  which  could  be  charged  for 
the  various  meat  items  involved  in  this  case  are,  as 
to  each  count  of  the  indictment  concerned  with  a 
sale  of  meat,  as  I  shall  now  read  to  you." 

Thereafter  it  set  out  certain  meat  prices,  which  did  not 
exist  under  the  Emergency  Price  Control  Act  of  1942 
under  which  the  indictment  was  brought,  nor  under  the 
then  existing  regulations. 


The   Court   again   instructed    the   jury   erroneously   as 
follows : 

"The  prices  which  I  have  read  to  you  as  the  highest 
lawful  price  in  effect  on  certain  days  for  the  several 
meat  items,  to  which  I  have  referred,  were  fixed  in 
accordance  with  the  Emergency  Price  Control  Act  of 
1942  from  which  I  have  just  read  and  those  prices, 
and  each  and  every  one  of  such  prices  was  accordingly 
fixed  by  law. 

"Under  the  Emergency  Price  Control  Act  of  1942, 
as  amended,  a  person  is  prohibited  from  wilfully 
making  or  causing  another  to  make  any  false  state- 
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ment  or  entry  in  any  document  or  record  required 
to  be  kept  under  the  law  or  regulations  issued  un- 
der it." 

"If  you  are  convinced  beyond  a  reasonable  doubt 
that  the  defendant  did  in  fact  sell  meat  to  any  one  or 
more  of  the  persons  named  in  the  several  counts  of 
the  indictment,  and  that  he  did  in  fact  charge  a  price 
or  prices  for  such  meat  in  excess  of  the  prices  /  have 
stated  to  yon,  and  that  he  at  such  time  or  times  in- 
tended to  so  sell  such  meat  at  higher  price  or  prices 
than  permitted  by  the  Maximum  Price  Regulations 
promulgated  under  the  Emergency  Price  Control  Act 
of  1942,  then  you  will  find  that  he  did  so  with  a 
specific  intent. 

"Concerning  each  of  Counts  12,  13,  37,  38,  39,  40, 
41,  42,  43,  and  44  of  the  indictment,  if  you  believe 
beyond  a  reasonable  doubt  that  on  or  about  the  dates 
alleged  in  the  indictment  as  to  each  of  these  counts, 
the  defendants,  or  any  defendant,  sold  the  meat 
shown  in  each  such  count  at  a  price  per  pound,  or  a 
total  sum  charged  in  excess  of  that  shown  on  the 
invoice,  or  other  record,  described  in  each  such  count 
and  introduced  in  evidence  in  this  case,  and  that  the 
defendants,  or  any  defendant,  wilfully  and  deliber- 
ately, and  not  as  a  result  of  innocent  mistake,  entered, 
or  caused  to  be  entered  an  entry  upon  said  invoice, 
statement  or  other  record  showing  such  sale,  to  the 
effect  that  the  sale  was  made  at  a  price  per  pound 
below  that  at  which  the  sale  actually  was  made,  then 
you  will  find  the  defendant  or  defendants  guilty  as 
charged  in  that  count  of  the  indictment. 

"Concerning  count  32,  if  you  believe  beyond  a 
reasonable  doubt  that  the  entry  alleged  in  such  count 
wilfully  was  false,  and  that  the  defendants,  or  either 
of  them,  wilfully  and  deliberately  made,  or  caused  to 
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be  made,  such  entry  or  entries,  then  you  will  find  that 
defendant,  or  defendants,  guilty  as  charged  in  that 
count  of  the  indictment. 

"On  the  other  hand,  if  you  entertain  a  reasonable 
doubt  as  to  whether  any  one  or  more  of  the  elements 
I  have  just  recited  to  you  have  been  proved,  you  must 
give  the  defendant  or  defendants  the  benefit  of  that 
doubt  and  acquit  him  or  them. 

"Concerning  each  of  counts  2,  3,  4,  5,  6,  45,  46, 
47,  48,  49  and  50,  of  the  indictment,  if  you  believe 
beyond  a  reasonable  doubt  that  on  or  about  the  dates 
alleged  in  the  indictment  as  to  each  of  these  counts, 
the  defendants  or  either  of  them,  did  on  that  date 
sell  the  items  alleged  as  to  each  such  count  in  the 
indictment  and  that  as  a  part  of  each  such  transaction 
the  defendants  or  either  of  them  did  wilfully  require 
of  and  receive  from  the  purchaser  the  payment  of  any 
sum  of  money  in  excess  of  the  maximum  price  per 
pound  permissible  under  the  Emergency  Price  Con- 
trol Act  of  1942,  and  the  applicable  price  regulations 
issued  under  that  law,  then  you  will  convict  the 
defendant,  or  defendants,  of  the  offense  charged  in 
that  count,  if  you  find  the  defendant  or  defendants 
engaged  in  the  transaction." 

"The  Emergency  Price  Control  Act  of  1942,  as 
amended,  makes  it  unlawful  for  any  person  to  sell  or 
deliver  any  commodity,  or  to  do  or  omit  to  do  any 
act  in  violation  of  any  regulation  or  price  schedule, 
or  to  offer,  solicit,  attempt  or  agree  to  do  so. 

"Maximum  Price  Regulation  No.  169  is  a  price 
regulation  issued  pursuant  to  the  Emergency  Price 
Control  Act  of  1942.  Maximum  Price  Regulation 
No.  169  deals  with  beef  and  veal  carcasses  and 
wholesale  cuts. 
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"Revised  Maximum  Price  Regulation  No.  169  in 
part  provides: 

"S.  1364.406  Evasion,  (a)  The  price  limitations 
set  forth  in  this  Revised  Maximum  Price  Regulation 
No.  169  shall  not  be  evaded,  either  by  direct  or  in- 
direct methods,  in  connection  with  an  offer,  solicita- 
tion, agreement,  sale,  delivery,  purchase  or  receipt 
of,  or  relating  to  beef  or  veal,  separately  or  in  con- 
junction with  any  other  commodity  or  service,  or  by 
way  of  any  commission,  service,  transportation,  wrap- 
ping, packaging,  or  other  charge  or  discount  premium 
or  other  privilege,  or  by  typing  agreement  or  other 
trade  understanding,  or  by  changing  the  selection  of, 
grading,  or  the  style  of  dressing,  cutting,  trimming, 
cooking  or  otherwise  processing,  or  the  canning, 
wrapping  or  packaging  of  beef  or  veal  or  otherwise. 
*    *    *"    [R.  364-368.] 

This  instruction  also  was  erroneous  since  prices  referred 
to  were  not  prices  under  the  Emergency  Price  Control 
Act  of  1942  and  they  were  not  such  prices  fixed  by  law 
under  that  act.  Furthermore,  the  next  paragraph  sets 
forth  under  the  Emergency  Price  Control  Act  of  1942, 
as  amended,  a  person  is  prohibited  from  wilfully  making  or 
causing  another  to  make  any  false  statement  or  entry  in 
any  document  or  record  required  to  be  kept  under  that  law 
or  regulations  issued  under  it. 

The  court  at  no  time  defined  what  document  or  record 
was  required  to  be  kept  under  the  law ;  nor  that  any  of  the 
documents  which  the  court  ])ermitted  to  go  into  evidence 
under  the  assumed  theory  that  they  were  documents  re- 
quired to  be  kept  under  the  law,  were  or  were  not  such 
documents. 

J|C  *  ♦ 
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The  Court  again  erred  in  giving  the  following  instruc- 
tion: 

"The  Emergency  Price  Control  Act  of  1942,  as 
amended,  makes  it  unlawful  for  any  person  to  sell  or 
deliver  any  commodity,  or  to  do  or  omit  to  do  any 
act  in  violation  of  any  regulation  or  price  schedule, 
or  to  offer,  solicit,  attempt  or  agree  to  do  so. 

Maximum  Price  Regulation  No.  169  is  a  price 
regulation  issued  pursuant  to  the  Emergency  Price 
Control  Act  of  1942.  Maximum  Price  Regulation 
No.  169  deals  with  beef  and  veal  carcasses  and  whole- 
sale cuts. 

Revised  Maximum  Price  Regulation  No.  169  in 
part  provides."     [R.  167.] 

In  another  section  the  Court  gave  a  conflicting  instruc- 
tion as  follows: 

"The  defendants  are  here  prosecuted  for  alleged 
violations  of  the  Emergency  Price  Control  Act  of 
1942,  in  that  they  violated  certain  regulations  issued 
pursuant  to  this  act."     [R.  355.] 

The  Court  also  told  the  jury  as  follows: 

"All  of  the  remaining  22  counts  have  been  brought 
under  the  Emergency  Price  Control  Act  of  1942, 
as  amended,  and  regulations  under  that  statute/' 
[R.  363.]       . 

Then  the  Court  said: 

"Under  the  Emergency  Price  Control  Act  of  1942, 
as  amended,  a  person  is  prohibited  from  wilfully  mak- 
ing or  causing  another  to  make  any  false  statement 
or  entry  in  any  document  or  record  required  to  be 
kept  under  that  law  or  regulations  issued  under  it." 
[R.  364.] 
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We  complain  of  the  instructions  because  it  is  given 
under  a  statute  not  charged  in  the  indictment,  but  under  a 
statute  ''as  amended"  and  it  is  given  under  price  regula- 
tions that  were  nonexistent  at  the  time  of  the  statute  in 
question.  What  we  complain  about  is  that  the  instruction 
attempted  to  amend  the  indictment  by  adding  the  words 
"as  amended"  and  the  jury  were  told  that  they  could 
bring  in  a  verdict  under  a  law  as  amended,  under  which 
the  defendants  were  not  charged.  This  is  a  sheer  viola- 
tion of  due  process  of  law.  (DeJonge  v.  Oregon,  299 
U.  S.  353,  81  L.  Ed.  278.) 

Also,  we  believe  that  the  Court  erred  in  telling  the  jury 
that  Maximum  Price  Regulations  169,  148  and  239  were 
applicable.  These  regulations  were  reznsed  many  times, 
but  the  acts  charged  were  in  1945,  subsequent  to  the  new 
Emergency  Price  Control  Act  of  1942,  as  amended,  and 
revised  maximum  price  regulations  under  the  amended 
statute.    The  charge  therefore  was  patently  erroneous. 

In  addition  to  the  other  errors  of  instructions,  how- 
ever, the  instruction  given  by  the  Court  falls  under  the 
ban  of  the  Court's  decision  in  Saul  Samuel,  et  al.  v.  United 
States,  169  F.  2d  789,  where  this  Court  said : 

"In  a  criminal  case  the  court  must  instruct  on  all 
essential  questions  of  law  involved,  whether  or  not 
it  is  requested  to  do  so.     Kreiner  v.  United  States, 

2  Cir.,  11  F.  2d  722;  Kinard  v.  United  States,  68 
App.  D.  C.  250,  96  F.  2d  522;  Morris  v.  United 
States,  9  Cir.,  156  F.  2d  525;  United  States  v.  Levy, 

3  Cir.,  153  F.  2d  995 ;  Corson  v.  United  States,  9  Cir., 
147  F.  2d  437;  Miller  v.  United  States,  10  Cir.,  120 
F.  2d  968;  Screws  v.  United  States,  325  U.  S.  91, 
107,  65  S.  Ct.  1031,  89  L.  Ed.  1495,  162  A.  L.  R. 
1330;  United  States  v.  Noble,  3  Cir.,  155  F.  2d  315; 
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United  States  v.  Pincourt,  3  Civ.,  159  F.  2d  917; 
see  169  A.  L.  R.  305-355  on  the  subject  generally. 
JVe  think  giving  the  wrong  law  in  this  case  was  cer- 
tainly not  less  prejudicial  than  omission  to  give  the 
law  at  all."     (Emphasis  added.) 

We  think  the  language  of  this  Court  in  Samuel  v. 
United  States  squarely  covers  the  case  here  and  requires 
reversal.  Furthermore,  this  Court  said,  in  Samuel  v. 
United  States,  in  the  learned  opinion  by  Judge  Stephens: 

"It  is  seen  that  the  formula  given  by  the  court  had 
no  relation  to  the  law  as  it  existed  during  the  period 
of  the  alleged  conspiracy,  and  that  it  is  not  possible 
for  us  to  make  any  comparison  as  to  the  effect  on  the 
maximum  price  between  the  true  applicable  law  and 
the  erroneous  law  actually  applied  by  the  jury.  We 
are  not  at  liberty  to  assume  that  the  instruction  as 
given  was  favorable  to  appellants  and,  therefore, 
non  prejudicial." 

We  think  much  of  the  language  is  highly  in  point  in 
this  case.    The  Court,  in  the  Samuels  case,  said : 

"The  government  also  contends  that  since  the  court 
correctly  instructed  the  jury  and  there  zvas  a  ceiling 
price  and  that  the  case  was  tried  upon  that  basis,  the 
part  of  the  instruction  referring  to  a  markup  of  15% 
is  surplusage.  We  have  seen  that  the  premise  for 
this  argument  is  not  strictly  as  the  government  puts 
it;  but,  even  so,  this  contention  cannot  be  sustained." 

The  Court  erred  in  giving  the  following  instruction 
over  objections : 

"As  you  all  know,  the  Emergency  Price  Control 
Act  of  1942,  as  amended  expired  on  June  30th,  last 
Sunday,  and  the  statutes  and  various  price  regula- 
tions issued  under  that  law  are  no  longer  in  effect. 
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At  the  times  the  act  and  violation  for  which  the 
defendants  are  charged  in  this  case  were  allegedly 
performed,  the  Emergency  Price  Control  Act  and  the 
regulations  issued  under  it  were  the  law  and  the 
special  provision  in  our  laws  makes  violations  punish- 
able even  after  the  Emergency  Price  Control  Act  and 
the  price  regulations  have  ceased  to  exist.  There- 
fore, you  are  to  consider  the  matters  before  you  in 
this  case  as  though  the  Emergency  Price  Control  Act 
and  the  Maximum  Price  Regulation  still  remained  in 
full  force  and  effect."     [R.  353-354.] 

It  was  objected  to  [R.  326]  prior  to  being  given. 

Since  the  Emergency  Price  Control  Act  of  1942  actu- 
ally expired  in  1943,  June  30,  1943,  and  the  Maximum 
Price  Regulations  under  it  had  been  revoked  December 
10,  1942,  and  revised  regulations  were  issued  from  that 
time  on  and  all  regulations  and  all  statutes  had  terminated 
on  June  30,  1946,  as  far  as  meat  was  concerned,  it  was 
error  to  give  that  instruction.  There  was  no  savings 
clause  insofar  as  the  statute  was  concerned  to  preserve 
the  original  regulations,  and  along  the  same  line  the  trial 
court  erred  in  declining  to  instruct  the  jury  that  the  effect 
of  the  termination  of  the  Emergency  Price  Control  Regu- 
lations was  to  terminate  the  prosecution  of  the  case. 
[R.  329.] 

On  July  5,  1946,  the  Court  pronounced  judgment, 
sentencing  the  defendants  to  one  year  in  jail  and  total 
fines  of  $19,000.00  each.  [R.  53,  56.]  The  Court  was 
without  power  to  proceed  under  the  facts  and  circum- 
stances of  this  case. 

Samuels  v.  U.  S.,  169  F.  2d  789. 


—89— 
The  trial  court  erred  in  refusing  other  instructions. 

The  trial  court  refused  to  give  the  defendants'  proposed 
instruction  No.  28.  [R.  67.]  This  instruction  was  as 
follows : 

"You  are  instructed  that  the  Government  in  this 
case  has  produced  the  testimony  of  agents  of  the 
Internal  Revenue  Department  to  testify  against  the 
accused.  Before  this  testimony  can  be  received  in 
evidence,  it  must  be  shown  that  the  statements  made 
were  made  freely  and  voluntarily  and  without  the 
slightest  pressure  of  fear  or  hope  of  immunity  or 
reward  of  any  kind  or  character,  or  of  any  benefits  to 
be  gained  by  making  the  statement. 

The  mere  fact  that  the  statement  as  made  is 
labeled  voluntary  does  not  make  it  so.  You  must 
consider  the  exact  situation  in  which  the  accused 
found  himself  at  the  time  of  making  the  statement 
and  determine  from  all  of  the  facts  and  circumstances 
as  they  appear  to  you,  under  these  instructions, 
whether  the  statements  as  made  were  freely  and 
voluntarily  made. 

An  accused  may  be  under  the  greatest  of  fear  or 
have  the  highest  hopes  of  reward,  and  yet  say  that 
he  is  making  his  statement  voluntarily,  when  in 
truth  and  in  fact,  the  statement  was  not  so  made  in 
the  eyes  of  the  law.  If,  for  the  evidence  in  this 
case,  you  determine  that  any  statement  made  by  any 
accused  to  the  agents  of  the  Internal  Revenue  Depart- 
ment were  not  made  freely  and  voluntarily,  but  were 
made  with  any  hope  of  reward  or  promise  of   im- 
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munity,  or  to  benefit  the  accused  by  making  the 
statement,  such  pressure  will  require  you  to  disregard 
the  statement  so  made,  as  though  it  had  never  been 
made. 

Lisenba  vs.  California,  315  U.  S.  836,  86  L. 
ed.  1222; 

Chambers  vs.  Florida,  309  U.  S.  227,  84  L. 
ed.  716; 

People  vs.  Dye,  119  Cal.  App.  262."     [R.  67.] 

It  was  offered  and  tendered  on  the  theory  that  although 
agents  Bircher  and  Phoebus  testified  that  their  conversa- 
tions with  the  defendants  Stillman  and  Segal  were  volun- 
tary, and  that  they  secured  a  voluntary  statement  or 
confession  from  them,  nevertheless  the  jury  had  the  right 
to  determine  whether,  under  all  of  the  circumstances,  the 
defendants  were  actuated  by  a  hope  of  reward  of  leniency 
from  the  Internal  Revenue  Department  and  therefore  the 
statements  were  in  fact  not  free  and  voluntary.  These 
were  proper  questions  to  submit  to  the  jury.  (Lisenba 
V.  California,  315  U.  S.  826,  86  L.  Ed.  1222;  Chambers 
V.  Florida,  309  U.  S.  227,  84  L.  Ed.  716;  People  v.  Dye, 
119  Cal.  App.  262.) 

To  a  similar  effect  was  defendants'  proposed  instruc- 
tion No.  26  [R.  66]  as  follows: 

"You  are  instructed  that  if  you  find  that  any  state- 
ments which  any  of  the  agents  of  the  Internal  Rev- 
enue Department  testified  defendants  made  were 
made  or  given  by  such  defendant  under  compulsion  or 
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fear  of  prosecution,  then  you  must  disregard  such 
statements  in  determining  the  innocence  or  guilt  of 
such  defendant  or  defendants," 

which  the  Court  dechned. 

For  which  errors  we  pray  for  reversals  of  the  judg- 
ments and  each  of  them. 

Respectfully  submitted, 

Morris  Lavine, 

Attorney  for  Appellants. 


APPENDIX. 

Fifth  Amendment  to  the  Constitution  of  the  United 
States : 

"No  person  shall  be  held  to  answer  for  capital,  or 
otherwise  infamous  crime,  unless  on  a  presentment  or 
indictment  of  the  Grand  Jury,  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  militia,  when  in  actual 
service  in  time  of  war  or  public  danger;     *     *     *" 

Statute  Re  Grand  Juries  and  Their  Continuance. 

Title  28. — Judicial  Code  and  Judiciary : 

"§421.  (Judicial  Code,  section  284.)  Same;  when, 
how  and  by  whom  summoned;  length  of  service. 

No  grand  jury  shall  be  summoned  to  attend  any  district 
court  unless  the  judge  thereof,  in  his  own  discretion  or 
upon  a  notification  by  the  district  attorney  that  such  jury 
will  be  needed,  orders  a  venire  to  issue  therefor.  If  the 
United  States  attorney  for  any  district  which  has  a  city 
or  borough  containing  at  least  three  hundred  thousand 
inhabitants  shall  certify  in  writing  to  a  district  judge  of 
the  district  that  the  exigencies  of  the  public  service  re- 
quire it,  the  judge  may,  in  his  discretion,  also  order  a 
venire  to  issue  for  a  second  grand  jury.  If  the  United 
States  attorney  for  the  southern  district  of  New  York 
shall  certify  in  writing  to  the  senior  district  judge  of 
said  district  that  the  exigencies  of  the  public  service 
require  it,  said  judge  may,  in  his  discretion,  also  order  a 
venire  to  issue  for  a  third  grand  jury.  The  district  court 
may  in  term  order  a  grand  jury  to  be  summoned  at  such 
time,  and  to  serve  such  time  as  it  may  direct,  whenever, 
in  its  judgment,  it  may  be  proper  to  do  so.  A  district 
judge  may,  upon  request  of  the  district  attorney  or 
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of  the  grand  jury  or  on  his  own  motion,  by  order 
authorize  any  grand  jury  to  continue  to  sit  during 
the  term  succeeding  the  term  at  which  such  request  is 
made,  solely  to  finish  investigations  begun  but  not 
finished  by  any  such  grand  jury,  but  no  grand  jury 
shall  be  permitted  to  sit  in  all  during  more  than 
eighteen  months:  Provided,  That,  for  good  cause 
shown,  the  court  may,  at  any  time  after  the  end  of  the 
term  for  which  the  grand  jury  was  originally  summoned, 
excuse  any  member  of  the  grand  jury  and  summon  and 
impanel  another  person  in  his  place.  Nothing  herein 
shall  operate  to  extend  beyond  the  time  permitted  by  law 
the  imprisonment  before  indictment  found  of  a  person 
accused  of  crime  or  offense,  or  the  time  during  which  a 
person  so  accused  may  be  held  under  recognizance  before 
indictment  found.  (Mar.  3,  1911,  ch.  231,  §284,  36  Stat. 
1165;  Feb.  25,  1931,  ch.  297,  46  Stat.  1417;  Aug.  24, 
1937,  ch.  746,  50  Stat.  748;  Apr.  17,  1940,  ch.  101,  54 
Stat.  110.)" 

IV. 

Income  Tax  Returns.     When   Public. 
Privacy  of  Information. 

Title  26,  Section  55,  U.  S.  C.  A. — Income  Tax: 

"§55.     Publicity  of  returns. 

(a)   Public  record  and  inspection. 

(1)  Returns  made  under  this  chapter  upon  which  the 
tax  has  been  determined  by  the  Commissioner  shall  consti- 
tute public  records;  but,  except  as  hereinafter  provided 
in  this  section,  they  shall  be  o])en  to  inspection  only  upon 
order  of  the  President  and  under  rules  and  regulations 
prescribed  by  the  Secretary  and  approved  by  the  President. 
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(2)  And  all  returns  made  under  this  chapter,  sub- 
chapters A,  B,  D,  and  E  of  Chapter  2,  subchapter  B  of 
Chapter  3,  Chapters  4,  7,  12  and  21,  subchapter  A  of 
Chapter  29,  and  Chapter  30,  shall  constitute  public  rec- 
ords and  shall  be  open  to  public  examination  and  inspec- 
tion to  such  extent  as  shall  be  authorized  in  rules  and 
regulations  promulgated  by  the  President. 

(3)  Whenever  a  return  is  open  to  the  inspection  of  any 
person  a  certified  copy  thereof  shall,  upon  request,  be 
furnished  to  such  person  under  rules  and  regulations  pre- 
scribed by  the  Commissioner  with  the  approval  of  the 
Secretary.  The  Commissioner  may  prescribe  a  reason- 
able fee  for  furnishing  such  copy." 

Title  26,  U.  S.  C. : 

"Sec.  55.    Publicity  of  returns. — 

(f)   Penalties  for  disclosing  information, 
(1)   Federal  employees  and  other  persons. 

It  shall  be  unlawful  for  any  collector,  deputy  collector, 
agent,  clerk,  or  other  officer  or  employee  of  the  United 
States  to  divulge  or  to  make  known  in  any  manner  what- 
ever not  provided  by  law  to  any  person  the  amount  or 
source  of  income,  profits,  losses,  expenditures,  or  any 
particular  thereof,  set  forth  or  disclosed  in  any  income 
return,  or  to  permit  any  income  return  or  copy  thereof  or 
any  book  containing  any  abstract  or  particulars  thereof  to 
be  seen  or  examined  by  any  person  except  as  provided 
by  law ;  and  it  shall  be  unlawful  for  any  person  to  print 
or  publish  in  any  manner  whatever  not  provided  by  law 
any  income  return,  or  any  part  thereof,  or  expenditures 


appearing  in  any  income  return;  and  any  offense  against 
the  foregoing  provision  sliall  be  a  misdemeanor  and  be 
punished  by  a  fine  not  exceeding  $1,000  or  by  imprison- 
ment not  exceeding  one  year,  or  both,  at  the  discretion  of 
the  court ;  and  if  the  offender  be  an  officer  or  employee  of 
the  United  States  he  shall  be  dismissed  from  office  or  dis- 
charged from  employment." 

Title  28. — Judicial  Code  and  Judiciary. — Section  695, 
U.  S.  Code: 

''§695.    Admissibility. 

In  any  court  of  the  United  States  and  in  any  court 
established  by  Act  of  Congress,  any  writing  or  record, 
whether  in  the  form  of  an  entry  in  a  book  or  otherwise, 
made  as  a  memorandum  or  record  of  any  act,  transaction, 
occurrence,  or  event,  shall  be  admissible  as  evidence  of 
said  act,  transaction,  occurrence,  or  event,  if  it  shall  appear 
that  it  was  made  in  the  regular  course  of  any  business, 
and  that  it  was  the  regular  course  of  such  business  to 
make  such  memorandum  or  record  at  the  time  of  such 
act,  transaction,  occurrence,  or  event  or  within  a  reason- 
able time  thereafter.  All  other  circumstances  of  the  mak- 
ing of  such  writing  or  record,  including  lack  of  personal 
knowledge  by  the  entrant  or  maker,  may  be  shown  to 
affect  its  weight,  but  they  shall  not  affect  its  admissibility. 
The  term  "business,"  shall  include  business,  profession, 
occupation,  and  calling  of  every  kind.  (June  20,  1936. 
ch.  640,  §1,  49  Stat.  1561.)" 
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Conspiracy  Statute. 

Title  18,  Section  88  (1946  edition),  provides  as  follows: 
"If  two  or  more  persons  conspire  either  to  commit  any 
offense  against  the  United  States,  or  to  defraud  the  United 
States  in  any  manner  or  for  any  purpose,  and  one  or  more 
of  such  parties  do  any  act  to  effect  the  object  of  the  con- 
spiracy, each  of  the  parties  to  such  conspiracy  shall  be 
fined  not  more  than  $10,000,  or  imprisoned  not  more  than 
two  years,  or  both.  (Mar.  4,  1909,  ch.  321,  ^37,  35 
Stat.  1096.)" 

Emergency  Price  Control  Act  of  1942. 
Pertinent  Provision. 

Title  50  App.,  Section  901(b),  the  Emergency  Price 
Control  Act  of  1942,  provides  as  follows : 

"The  provisions  of  this  Act,  and  all  regulations,  orders, 
price  schedules,  and  requirements  thereunder,  shall  ter- 
minate on  June  30,  1943,  or  upon  the  date  of  a  proclama- 
tion by  the  President,  or  upon  the  date  specified  in  a 
concurrent  resolution  by  the  two  Houses  of  the  Congress, 
declaring  that  the  further  continuance  of  the  authority 
granted  by  this  Act  is  not  necessary  in  the  interest  of  the 
national  defense  and  security,  whichever  date  is  the 
earlier.  .  .  ."  (Note:  As  to  meat,  all  statutes  and 
regulations  terminated  June  30,  1946.) 

Title  50  App.,  Section  902(a),  Emergency  Price  Con- 
trol Act  of  1942,  provides  as  follows : 

"Whenever  in  the  judgment  of  the  Price  Administrator 
(provided  for  in  section  201  (section  921  of  this  Appen- 
dix)) the  price  or  prices  of  a  commodity  or  commodities 
have  risen  or  threaten  to  rise  to  an  extent  or  in  a  manner 
inconsistent  with  the  purposes   of   this  Act,   he  may   by 


regulation  or  order  establish  such  maximum  price  or  maxi- 
mum prices  as  in  his  judgment  will  be  generally  fair  and 
equitable  and  will  effectuate  the  purposes  of  this  Act. 
So  far  as  practicable,  in  establishing  any  maximum  price, 
the  Administrator  shall  ascertain  and  give  due  considera- 
tion to  the  prices  prevailing  between  October  1  and  Octo- 
ber 15,  1941  (or  if,  in  the  case  of  any  commodity,  there 
are  no  prevailing  prices  between  such  dates,  or  the  pre- 
vailing prices  between  such  dates  are  not  generally  repre- 
sentative because  of  abnormal  or  seasonal  market  condi- 
tions or  other  cause,  then  to  the  prices  prevailing  during 
the  nearest  two-week  period  in  which,  in  the  judgment 
of  the  Administrator,  the  prices  for  such  commodity  are 
generally  representative),  for  the  commodity  or  commodi- 
ties included  under  such  regulation  or  order,  and  shall 
make  adjustments  for  such  relevant  factors  as  he  may 
determine  and  deem  to  be  of  general  applicability,  includ- 
ing the  following:  Speculative  fluctuations,  general  in- 
creases or  decreases  in  costs  of  production,  distribution, 
and  transportation,  and  general  increases  or  decreases  in 
profits  earned  by  sellers  of  the  commodity  or  commodi- 
ties, during  and  subsequent  to  the  year  ended  October  1, 
1941.  Every  regulation  or  order  issued  under  the  fore- 
going provisions  of  this  subsection  shall  be  accompanied 
by  a  statement  of  the  considerations  involved  in  the  issu- 
ance of  such  regulation  or  order.  As  used  in  the  foregoing 
provisions  of  this  subsection,  the  term  "regulation  or 
order"  means  a  regulation  or  order  of  general  applicability 
and  effect.  Before  issuing  any  regulation  or  order  under 
the  foregoing  provisions  of  this  subsection,  the  Adminis- 
trator shall,  so  far  as  practicable,  advise  and  consult  with 
representative  members  of  the  industry  which  will  be 
affected  by  such  regulation  or  order.     In  the  case  of  any 
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commodity  for  which  a  maximum  price  has  been  estab- 
Hshed,  the  Administrator  shall,  at  the  request  of  any  sub- 
stantial portion  of  the  industry  subject  to  such  maximum 
price,  regulation,  or  order  of  the  Administrator,  appoint 
an    industry   advisory    committee,    or    committees,    either 
national  or  regional  or  both,  consisting  of  such  number  of 
representatives  of  the  industry  as  may  be  necessary   in 
order  to  constitute  a  committee  truly  representative  of  the 
industry,  or  of  the  industry  in  such  region,  as  the  case 
may  be.     The  committee  shall   select   a   chairman   from 
among  its  members,  and  shall  meet  at  the  call  of  the  chair- 
man.    The  Administrator  shall  from  time  to  time,  at  the 
request  of   the   committee,   advise   and   consult   with   the 
committee  with  respect  to  the  regulation  or  order,   and 
with  respect  to  the  form  thereof,  and  classifications,  differ- 
entiations, and  adjustments  therein.     The  committee  may 
make  such  recommendations  to  the  Administrator  as   it 
deems    advisable.      Whenever    in    the    judgment    of    the 
Administrator  such  action  is  necessary  or  proper  in  order 
to  effectuate  the  purposes  of  this  Act,  he  may,  without 
regard    to   the    foregoing   provisions    of    this    subsection, 
issue  temporary  regulations  or  orders  establishing  as   a 
maximum  price  or  maximum   prices  the  price  or  prices 
prevailing  with  respect  to  any  commodity  or  commodities 
within   five  days  prior  to  the  date  of  issuance   of   such 
temporary  regulations  or  orders;  but  any  such  temporary 
regulation  or  order  shall  be  effective  for  not  more  than 
sixty  days,  and  may  be  replaced  by  a  regulation  or  order 
issued  under  the  foregoing  provisions  of  this  subsection." 
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Title  50  App.,  Section  904(a),  Emergency  Price  Con- 
trol Act  of  1942,  provides  as  follows: 

"It  shall  be  unlawful,  regardless  of  any  contract,  agree- 
ment, lease,  or  other  obligation  heretofore  or  hereafter 
entered  into,  for  any  person  to  sell  or  deliver  any  com- 
modity, or  in  the  course  of  trade  or  business  to  buy  or 
receive  any  commodity,  or  to  demand  or  receive  any  rent 
for  any  defense-area  housing  accommodations,  or  other- 
with  to  do  or  omit  to  do  any  act,  in  violation  of  any 
regulation  or  order  under  section  2  (section  902  of  this 
Appendix),  or  of  any  regulation,  order,  or  requirement 
under  section  202  (b)  or  section  205  (f)  (sections  922 
(b)  or  925  (f)  of  this  Appendix),  or  to  offer,  solicit, 
attempt,  or  agree  to  do  any  of  the  foregoing." 

Title  50  App.,  Section  925(b),  Emergency  Price  Con- 
trol Act  of  1942,  provides  as  follows : 

"Any  person  who  willfully  violates  any  provision  of  sec- 
tion 4  of  this  Act  (section  904  of  this  Appendix),  and 
any  person  w^ho  makes  any  statement  or  entry  false  in 
any  material  respect  in  any  document  or  report  required 
to  be  kept  or  filed  under  section  2  or  section  202  (sections 
902  or  922  of  this  Appendix),  shall,  upon  conviction 
thereof,  be  subject  to  a  fine  of  not  more  than  $5,000,  or 
to  imprisonment  for  not  more  than  two  years  in  the  case 
of  a  violation  of  section  4  (c)  (section  904  of  this 
Appendix)  and  for  not  more  than  one  year  in  all  other 
cases,  or  to  both  such  fine  and  imprisonment.  Whenever 
the  Administrator  has  reason  to  believe  that  any  person 
is  liable  to  punishment  under  this  subsection,  he  may 
certify  the  facts  to  the  Attorney  General,  who  may,  in  his 
discretion,  cause  appropriate  proceedings  to  be  brought." 
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The  pertinent  provisions  of  Maximum  Price  Regulation 
169 — the  regulation  relating  to  beef  and  veal  issued  un- 
der the  Emergency  Price  Control  Act  of  1942  is  as 
follows:* 

Maximum  Price  Regulation  169  (7  F.  R.  4653)  was 
thereafter  amended  and  was  Revised  Maximum  Price 
Regulation    169. 

7  F.  R.  5222,  7  F.  R.  5426,  7  F.  R.  5868,  7  F.  R. 
6659,  7  F.  R.  7314,  7  F.  R.  7779,  7  F.  R.  7966, 
7  F.  R.  8948. 

Maximum  Price  Regulation  169  and  all  its  revisions 
and  the  title  and  preamble  were  amended  December  16, 
1942  and  the  applicable  sections  regarding  prices — being 
Sections    1364.51    through    1364.67 — were   revoked. 

On  December  12,  1942,  effective  December  16,  1942, 
Revised  Maximum  Price  Regulation  added  §§1364.401 
to  1364.414,  §§1364.451  to  1364.455,  §§1364.476  to 
1364.477,  and  §§1364.526  to  1364.530  to  read  as  set  forth 
herein.   (7  Federal  Register  10381.) 

Maximum  Price  Regulation  169  was  issued  May  11, 
1942,  at  wholesale,  and  May  18,  1942,  at  retail.  The 
Regulation  fixed  maximum  selling  prices  for  beef  and 
veal  and  their  products  at  each  seller's  highest  March 
selling  prices.  The  Regulation  provided  that  the  highest 
prices  should  be  ascertained  by  class  of  purchaser,  and 
that  the  seller  should  not  change  his  customary  allow- 
ances, discounts,  or  other  price  differentials  unless  such 
change  would  result  in  a  lower  price.  In  other  words, 
the   entire    price    structure    of    beef    and    veal    and    their 


*The   whole   regulation   has   been    furnished   to   the  clerk.      It   is 
set  out  in  7  Federal  Register  4687. 
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products  as  well  as  the  prevailing  business  practices  were 
frozen  at  their  March  levels. 

On  June  19,  1942,  the  Price  Administrator  issued 
Maximum  Price  Regulations  169,  effective  July  13,  1942, 
applicable  to  beef  and  veal  carcasses  and  wholesale  cuts. 
The  regulation  required  the  maximum  selling  price  for 
each  grade  of  carcass  and  quarter  of  beef  to  be  the  price 
at  or  above  which  the  seller  sold  at  least  30  per  cent  of 
the  total  quantity  of  that  grade  of  carcass  or  quarter  of 
beef  sold  by  him  in  the  base  period  March  16  to  March 
28,  1942,  and  requiring  all  sellers  to  grade  carcasses  and 
wholesale  cuts  in  accordance  with  grading  specifications 
of  the  Agricultural  Marketing  Service  of  the  United 
States. 

The  Regulation  was  based  on  information  received 
from  members  of  the  industry  and  independent  sources, 
and  on  the  theory  the  highest  prices  at  or  above  which  at 
least  30  per  cent  of  each  grade  and  cut  of  beef  was  sold 
from  March  16  to  March  28,  1942. 

Amendment  No.  1  revised  the  method  of  car  route 
pricing  to  provide  for  a  basic  price  at  the  sellers'  plant 
rather  than  at  the  farthest  zone;  it  permitted  each  seller 
to  adjust  his  maximum  prices  for  fores  and  hindquarters 
separately,  and  it  granted  adjustments  under  certain  con- 
ditions to  sellers  whose  maximum  prices  placed  them  in 
an  abnormally  disadvantageous  relationship  to  their  com- 
petitors. 

Five  additional  amendments  were  issued,  which  related 
to  sellers  to  hotels,  sellers  to  armed  forces  and  other 
matters. 

Thus,  Regulations  169,  148,  156  and  239  had  no  fixed 
prices  and  v^ere  issued  under  the  Emergency  Price  Con- 
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trol  Act  of  1942  prior  to  any  amendment.  These  Regula- 
tions were  all  repealed  by  the  Administrator  himself  on 
December  12,  1942,  effective  December  16,  1942.  (7 
Federal  Regulation  10381.) 

Maximum  Price  Regulation  169  was  revised  several 
times,  see  Pike  &  Fisher  OPA  Service  9*  pages  41 :291 
§1364.410  page  41 :295C,  §§1364.412  and  1364.414,  page 
41 :298,  table  of  Amendments  page  41 :298-D,  as  follows : 

"(Preamble)  The  title  and  preamble  are  amended, 
effective  December,  1942,  §§1364.51  through  1364.67  are 
revoked,  and  §§1364.401  to  1364.414,  §§1364.451  to 
1364.455,  §§1364.476  to  1364.477,  and  §§1364.526  to 
1364.530  are  added  to  read  as  set  forth  herein: 

Revised  Maximum  Price  Regulation  No.  169 — Beef 
and  Veal  Carcasses  and  Wholesale  Cuts. 

In  the  judgment  of  the  Price  Administrator,  it  is  neces- 
sary and  proper,  in  order  to  eft'ectuate  the  purposes  of  the 
Emergency  Price  Control  Act  of  1942,  as  amended,  and 
Executive  Order  No.  9250  issued  by  the  President  on 
October  3,  1942,  to  maintain  as  the  maximum  prices  for 
processed  products  the  prices  prevailing  with  respect 
thereto  during  the  period  March  16,  to  March  28,  1942, 
inclusive,  and  to  establish  for  beef  carcasses  and  whole- 
sale cuts  specific  prices  slightly  higher  than  those  pre- 
vailing during  such  period.  These  prices  are  established 
as  provided  in  §§1364.451,  1364.452  for  beef;  §§1364.466 
and  1364.467  for  veal;  and  §1364.476  for  processed 
products.  The  Price  Administrator  has  ascertained  and 
given  due  consideration  to  the  prices  of  beef  and  veal 
carcasses  and  wholesale  cuts  prevailing  between  October 
1  and  October  15,  1941,  and  has  made  adjustments  for 
such   relevant   factors  as  he  has  determined  and  deemed 
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to  be  of  general  applicability.  So  far  as  practicable,  the 
Price  Administrator  has  advised  and  consulted  with 
representative  members  of  the  industry  which  will  be 
affected  by  this   regulation. 

In  the  judgment  of  the  Price  Administrator  the  maxi- 
mum prices  established  by  this  regulation  are  and  will  be 
generally  fair  and  equitable  and  will  effectuate  the  pur- 
poses of  said  Act  and  Executive  Order.  A  statement  of 
the  considerations  involved  in  the  issuance  of  this  regula- 
tion has  been  issued  simultaneously  herewith  and  has 
been   filed   with   the   Division   of    the   Federal    Register. 

•     •     • 

Therefore,  under  the  authority  vested  in  the  Price 
Administrator  by  the  Emergency  Price  Control  Act  of 
1942,  as  amended,  and  Executive  Order  No.  9250  and  in 
accordance  with  Revised  Procedural  Regulation  No.  1, 
issued  by  the  Office  of  Price  Administration,  Revised 
Maximum  Price  Regulation  No.  169  is  hereby  issued." 
(P  &  F  OPA  Service  9*  p.  41 :291.) 

§1364.410     Petitions  for  Amendment. 

"Any  person  seeking  an  amendment  of  any  provision  of 
this  Revised  Maximum  Price  Regulation  No.  169  may  file 
a  petition  for  amendment  in  accordance  with  the  provisions 
of  Revised  Procedural  Regulation  No.  1,  as  amended, 
issued  by  the  Office  of  Price  Administration." 

§1364.412  Applicability  of  General  Maximum  Price 
Regulation. 

"The  provisions  of  this  Revised  Alaximum  Price  Regu- 
lation No.  169  supersede  the  provisions  of  the  General 
Maximum  Price  Regulation  with  respect  to  sales  and 
deliveries  for  which  maximum  prices  are  established  by 
this  revised  regulation." 
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§1364.414     Effective  Date. 

"Revised  Maximum  Price  Regulation  No.  169  (,§§ 
1364.401  to  1364.414,  inclusive;  §§1364.451  to  1364.455, 
inclusive;  §§1364.476  to  1364.477,  inclusive;  and  §§ 
1364.526  to  1364.530,  inclusive)  shall  become  effective 
December  16,  1942,  except  that  it  shall  become  effective 
December  10,  1942,  as  to  sales  to  a  war  procurement 
agency." 
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Revised  Maximum  Price  Regulation  No.  169  in  part 
pro- (372)  vides: 

"S.  1364.406  Evasion,  (a)  The  price  limitations  set 
forth  in  this  Revised  Maximum  Price  Regulation  No.  169, 
shall  not  be  evaded,  either  by  direct  or  indirect  methods, 
in  connection  with  an  offer,  solicitation,  agreement,  sale, 
delivery,  purchase  or  receipt  of,  or  relating  to  beef  or 
veal,  separately  or  in  conjunction  with  any  other  com- 
modity or  service,  or  by  way  of  any  commission,  service, 
transportation,  wrapping,  packaging  or  other  charge  or 
discount  premium  or  other  privilege,  or  by  tying  agree- 
ment or  other  trade  understanding,  or  by  changing  the 
selection  of,  grading,  or  the  style  of  dressing,  cutting, 
trimming,  cooking  or  otherwise  processing,  or  the  canning, 
wrapping  or  packaging  of  beef  or  veal  or  otherwise:  *  *  *" 

"S.  1364.407  Records  and  reports.  *  *  * 

(a)  Every  person  making  a  sale  and  every  person  in 
the  course  of  trade  or  business  making  a  purchase  of  any 
beef  carcass,  beef  wholesale  cut,  veal  carcass  or  veal 
wholesale  cut  or  other  meat  item  subject  to  this  revised 
regulation,  shall  make  and  preserve  for  inspection  by  the 
Office  of  Price  Administration  for  so  long  as  the  Emer- 
gency Price  Control  Act  of  1942,  as  amended,  remains 
in  effect,  complete  and  accurate  records  of  each  such  sale 
or  purchase,  showing  the  date  thereof,  the  name  and  ad- 
dress of  the  buyer  and  seller,  the  quantity,  type  of  cut  or 
item,  grade  or  grades  and  weight  of  (373)  all  beef  car- 
casses, beef  wholesale  cuts,  veal  carcasses  and  veal  whole- 
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sale  cuts  or  other  meat  items  subject  to  this  revised  regu- 
lation sold  or  purchased  and  the  price  charged  or  received 
or  paid  therefor." 

********* 

"S.  1364.401  Prohibition  against  selling  beef  and  veal 
carcasses  and  wholesale  cuts  at  prices  above  the  maxi- 
mum.— (a)  Beef  carcasses  and  wholesale  cuts.  On  and 
after  December  16,  1942,  regardless  of  any  contract, 
agreement,  or  other  obligation  no  person  shall  sell  or  de- 
liver any  beef  carcass  or  beef  wholesale  cut,  and  no  per- 
son shall  buy  or  receive  any  beef  carcass  or  beef  whole- 
sale cut  at  a  price  higher  than  the  maximum  price  per- 
mitted by  S.  1364.451;  and  no  person  shall  agree,  offer, 
solicit  or  attempt  to  do  any  of  the  foregoing.     *     *     *" 

(a)  Maxinvum  prices  for  products  not  shipped  via  car 
route  or  by  carload.  Except  as  provided  in  paragraphs 
(d)  and  (f)  of  this  section,  each  seller's  maximum  price 
for  each  beef  or  veal  carcass  or  wholesale  cut  not  shipped 
via  car  route  or  by  carload  shall  be  computed  as  follows: 

(1)  The  maximum  price  for  each  grade  of  each  beef 
or  veal  carcass  shall  be  the  highest  price  actually  charged 
by  the  seller  during  the  period  March  16  to  March  28, 
1942,  at  or  above  which  at  least  30%  of  the  total  weight 
volume  of  the  seller's  sales  of  carcasses  of  the  same  grade 
were  made  during  such  period. 

Example:  Assume  that  the  seller's  sales  of  choice 
carcasses  of  beef  during  the  base  period,  March  16  to 
March  28,  were  as  follows: 


—17— 

Percentage  of  total 
Weight  Volume 

Weight  Volume 
Price   per   lb :  in  lbs.  (percent) 

24^   1,000  4 

23>^^   2,000  8 

23^   4,000  16 

22^^   5,000  20 

22^^   8,000  32 

22^   4,000  16 

21>^^   1,000  4 

Total  weight 

Volume   25,000 

The  seller's  maximum  price  for  choice  carcasses  of  beef 
is  22%^  per  lb.,  for  that  is  the  highest  price  actually 
charged  by  him  at  or  above  which  he  made  at  least  30% 
of  the  total  weight  volume  of  his  sales  of  such  carcasses 
during  the  base  period.  23^'  cannot  be  his  maximum  price, 
because  only  28%  of  the  total  weight  volume  of  sales  was 
made  at  or  above  that  price.  22  J^^  cannot  be  his  maxi- 
mum price,  for  he  made  no  sales  during  the  base  period 
at  that  price. 

(2)  The  maximum  price  for  each  grade  of  fore-quar- 
ter of  beef,  hind  quarter  of  beef,  fore-quarter  of  veal, 
hind-quarter  of  veal,  fore-saddle  of  veal,  and  hind-saddle 
of  veal  shall  be  determined  as  follows: 

(1)  The  seller  shall  ascertain  the  highest  price  actu- 
ally charged  by  him  during  the  period  March  16  to  March 
28,  1942,  at  or  which  at  least  30%  of  the  total  weight 
volume  of  his  sales  of  such  lore-quarter,  hind-quarter, 
fore-saddle  or  hind-saddle  was  made  during  the  period 
March  16  to  March  28,  1942. 
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(ii)  In  the  event  that  the  sales  of  fores  and  hinds  of 
each  grade  at  the  prices  computed  in  subparagraph  (2)(i) 
above  would  yield  a  greater  total  sales  realization  when 
sold  separately,  then  the  total  sales  realization,  obtainable 
from  the  sales  of  the  same  fores  and  hinds  of  each  grade 
in  carcass  form,  at  the  seller's  maximum  price  for  a 
carcass  of  such  grade,  the  seller  shall  adjust  downward 
the  prices  of  such  fores  and  hinds  to  remove  such  ex- 
cess. In  making  such  adjustment  the  seller  shall  not 
change  the  price  differential  in  cents  per  pound  between 
hinds  and  fores  as  established  pursuant  to  subparagraph 
(2)(i).  The  price  so  fixed  and  adjusted  shall  be  the 
seller's  maximum  price  for  such  quarter  or  saddle,  and 
he  may  not  thereafter  charge  any  higher  price. 

(3)  The  maximum  price  for  each  grade  of  each  whole- 
sale cut  derived  from  a  quarter  or  saddle  shall  be  de- 
termined as  follows: 

(i)  The  seller  shall  fix  a  price  for  each  such  cut  upon 
the  basis  of  the  relationship  which  prevailed,  during  the 
base  period  March  16  to  March  28,  1942,  between  the 
price  of  such  cut  and  the  prices  of  the  other  cuts  derived 
from  a  quarter  or  saddle  of  the  same  grade. 

(ii)  In  the  event  that  the  total  gross  proceeds  obtain- 
able through  sales  at  the  prices  so  fixed  of  all  cuts  derived 
from  such  quarter  or  saddle  exceeds  by  more  than  $1.00 
per  cwt.  the  total  gross  proceeds  obtainable  through  the 
sale  of  such  quarter  or  saddle,  uncut,  at  its  maximum 
price,  the  seller  shall  adjust  downward  the  prices  of  such 
cuts  to  remove  the  excess  over  $1.00  per  cwt.  In  making 
such  adjustments,  the  seller  shall  not  change  the  relation- 
ship of  such  prices  as  established  pursuant  to  subpara- 
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graph   (3(i).     The  price  so  fixed  and  adjusted  shall  be 
the  seller's  maximum  price  for  such  wholesale  cut. 

Note  :  In  making  computations  of  total  weight  volume  required 
by  paragraph  (a)  of  this  section,  the  seller  shall  omit  all  sales  of 
products  which  he  shipped  via  car  route  or  by  carload. 

§1364.53  Duty  to  maintain  and  identify  grades.  No 
person  shall  sell  or  offer  for  sale,  and  no  person  in  the 
course  of  trade  or  business  shall  buy  or  receive  any  beef 
or  veal  carcass  or  wholesale  cut  unless  each  such  carcass  or 
cut  has  been  identified  by  grade  in  accordance  with  the 
provisions  of  this  section.  Each  seller  shall  maintain  uni- 
form grades,  as  specified  in  paragraph  (a)  of  this  sec- 
tion; shall  compute  his  maximum  prices  upon  the  basis  of 
such  uniform  grades  rather  than  upon  the  basis  of  his 
own  grades,  as  provided  in  paragraph  (b)  of  this  section; 
and  shall  identify  his  products  by  grade  letter,  as  pro- 
vided by  paragraph  (c)   of  this  section. 

(a)  Uniform  grades.  (1)  Beef  carcasses  and  whole- 
sale cuts  derived  from  steers  and  heifers  shall  be  graded 
into  the  following  uniform  grades :  choice,  good,  commer- 
cial, utility  and  cutter  and  canner.  Beef  carcasses  and 
wholesale  cuts  derived  from  cows  shall  be  graded  choice. 
In  determining  the  grade  of  each  such  carcass  or  cut,  the 
seller  shall  use  the  "Specification  for  Ofificial  United  States 
Standards  for  Grades  of  Carcass  Beef"^  set  forth  in 
Appendix  A  hereof,  and  incorporated  herein  as  §1364.64, 
except  that,  the  specifications  therein  for  the  two  grades, 


^Service  and  Regulatory  Announcements  No.  99,  Official  United 
States  Standards  for  Grades  of  carcass  Beef,  United  States  De- 
partment of  Agriculture,  Agricultural  Marketing  Administration, 
issued  as  amended  May,  1942. 
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cutter  and  canner,  shall  be  combined  and  treated  as  a  sin- 
gle grade,  and  the  specifications  therein  for  the  two 
grades,  prime  and  choice,  shall  be  combined  and  treated 
as  a  single  grade,  choice. 

(2)  Veal  and  calf  carcasses  and  wholesale  cuts  shall 
be  graded  into  the  following  uniform  grades :  choice, 
good,  commercial,  utility  and  culls.  In  determining  the 
grade  of  each  such  carcass  or  cut,  the  seller  shall  use  the 
"Specification  for  Official  United  States  Standards  for 
Grades  of  Veal  and  Calf  Carcasses,"*  set  forth  in  Appen- 
dix B  hereof  and  incorporated  herein  as  §1364.65,  ex- 
cept that  the  specifications  therein  for  the  two  grades, 
prime  and  choice,  shall  be  combined  and  treated  as  a  single 
grade,  choice. 


^Service  and  Regulatory  Announcements  No.  114,  Official  United 
States  Standards  for  Grades  of  Veal  and  Calf  Carcasses.  United 
States  Department  of  Agriculture,  Agricultural  Marketing  Admin- 
istration, issued  as  amended,  October,  1940. 
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Statutes  and  Regulations  Involved. 

Section  ?>7  of  the  Criminal  Code,  18  U.  S.  C.  88,  pro- 
vides as  follows : 

"If  two  or  more  persons  conspire  either  to  commit 
any  offense  against  the  United  States,  or  to  defraud 
the  United  States  in  any  manner  or  for  any  purpose, 
and  one  or  more  of  such  parties  do  any  act  to  effect 
the  object  of  the  conspiracy,  each  of  the  parties  to 
such  conspiracy  shall  be  hned  not  more  than  $10,000, 
or  imprisoned  not  more  than  two  years,  or  both." 

Section  4  of  the  Emergency  Price  Control  Act  of  1942 
(SOU.  S.  C.  A])p.  904)  provides  in  part  as  follows: 

"It  shall  be  unlawful,  regardless  of  any  contract, 
agreement  *  *  ^^  qj-  other  oblig^ation  heretofore 
or  hereafter  entered  into,  for  any  person  to  sell  or 
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deliver  any  commodity,     *     *     *     or  otherwise  do  or 

omit  to  do  any  act,  in  violation  of  any  regulation  or 

order     *     *     *     of  any   price  schedule   effective  in 
accordance  with  the  provisions  of  this  Act." 

Section  202(b)  of  the  Emergency  Price  Control  Act  of 
1942  (SOU.  S.  C.  922(b))  provides  as  follows: 

"The  Administrator  is  further  authorized,  by  regu- 
lation or  order,  to  require  any  person  who  is  engaged 
in  the  business  of  dealing  with  any  commodity,  *  *  * 
to  furnish  any  such  information  under  oath  or  affir- 
mation or  otherwise,  to  make  and  keep  records  and 
other  documents,    *    *    *." 

Section  205(b)  of  the  Emergency  Price  Control  Act  of 
1942  (50  U.  S.  C.  925)  provides  for  penalties  for  violation 
or  for  "Enforcement." 

Note:  1946  Edition,  United  States  Code,  Title  50, 
Section  946  (Appendix),  "Short  Title,"  omits  the  use  of 
the  phrase  "as  amended."    We  quote : 

"§946.    Short  title. 

"This  Act  [sections  901-922  and  923-946  of  this 
Appendix]  may  be  cited  as  the  'Emergency  Price 
Control  Act  of  1942.'  (Jan.  30,  1942,  ch.  26,  title  III, 
§306,  56  Stat.  37.)" 

The  Act  as  initially  enacted  on  January  30,  1942,  Stat. 
23,  is  termed  "Emergency  Price  Control  Act  of  1942." 
This  Act  was  amended  from  time  to  time;  however,  the 
amendments  primarily  dealt  with  the  substitution  of  a  new 
termination  date,  /.  c,  50  U.  S.  C.  901(b).  Initially,  the 
Act  was  to  have  terminated  June  30,  1943.  The  termina- 
tion date  was  then  advanced  to  June  30,  1944;  thereafter, 
to  June  30,  1945;  later,  to  June  30,  1946;  and,  fmally,  to 
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June  30,  1947.  Further  reference  to  the  statutes  pertain- 
ing to  such  amendments  will  be  noted  directly  following- 
Section  901,  Title  50,  U.  S.  Code. 

Maximum  Price  Regulations  148,  169  and  239  are  the 
Regulations  of  the  Office  of  Price  Administration  making 
detailed  provisions  with  reference  to  meat  products  of  the 
type  involved  in  this  case. 

Regulation  169,  and  as  revised,  dealing  with  the  whole- 
sale of  meat  and  veal,  particularly  applies  to  this  case.  A 
portion  of  such  R.  M.  P.  R.  No.  169  is  set  forth  in  the 
appendix  to  this  brief  (7  Fed.  Reg.  10381,  as  Amended, 
issued  Dec.  10,  1942,  effective  Dec.  16,  1942). 

Statement  of  Facts. 

The  indictment  in  this  case  consisted  of  fifty  counts. 
The  appellants,  Stillman  and  Segal,  were  both  found  guilty 
of  the  same  counts,  namely,  twenty-three  in  number.  For 
reasons  unimportant  to  this  appeal  the  other  counts  were 
dismissed. 

Briefly  stated,  appellants  Segal  and  Stillman  were 
partners,  engaged  in  the  wholesale  of  meat.  The  evidence 
indicated  that  merchants  purchasing  meat  from  the  appel- 
lants were  compelled  to  \rdy  in  excess  of  the  ceiling  price. 
This  excess  of  from  one  to  eight  cents  per  pound  above 
the  ceiling  was  paid  to  appellants  or  their  employees  in  the 
form  of  cash.  Such  merchants  were  billed  at  the  ceiling 
rate  but  made  side  payments  to  the  appellants.  The  rec- 
ords, or  invoices,  issued  by  appellants  reflect  the  ceiling  or 
correct  price  allowed  to  be  charged.  They  of  course 
omitted  the  excess  collected  on  the  side.  The  appellants 
did  not  take  the  stand  nor  offer  any  affirmative  defense. 
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The  first  count  chcirged  a  conspiracy  to  violate  the 
Emergency  Price  Control  Act  of  1942,  50  U.  S.  C.  App. 
Sec.  901  ef  seq.  The  conspiracy  count  referred  to  certain 
Revised  Maximum  Price  Regulations  pertaining  to  the 
sale  of  meat,  the  most  important  of  which  is  Regulation 
169,  pertaining  to  beef  and  veal.  The  remaining  counts 
of  the  indictment  charge  substantive  offenses  of  two  types, 
i.  e.,  in  excess  of  the  legal  maximum  price  allowed  and 
falsification  of  entries  and  documents  required  to  be  kept 
under  the  provisions  of  the  Emergency  Price  Control  Act 
and  Regulations.  The  substantive  counts  were  likewise 
predicated  upon  50  U.  S.  C.  App.,  Sec.  901  ct  seq. 

The  counts  on  which  both  appellants  were  found  guilty 
are  identified  as  follows : 

Count  1 — Conspiracy  count  (from  July  1,  1943,  to 
March  11,  1946). 

The  counts  charging  over-ceiling  sales  are  the  following  : 

Counts  2,  3,  4,  5,  6,  45,  46,  47,  48,  49  and  50.  ( These 
offenses  are  charged  to  have  occurred  at  specific  dates 
from  about  August,  1944,  through  March,  1945.) 

The  counts  charging  false  entries  or  falsification  of 
records,  of  which  appellants  were  found  guilty,  are  Counts 
12,  13,  32,  Z7.  38.  39,  40,  41,  42,  43  and  44.  (These 
offenses  likewise  are  charged  to  have  occurred  from  about 
September.  1944.  through  March,  1945.) 

The  evidence  indicated  that  the  appellants  and  others 
had  sold  wholesale  cuts  of  meat  to  various  retail  butchers 
at  prices  in  excess  of  the  invoice  reflected  price.  Invoices 
issued  for  each  sale  of  meat  carried  the  maximum  ceiling 
price  as  of  the  date  of  such  sales:  in  addition,  ap])ellants 
caused  an  over-ceiling  ])rice  to  be  obtained  in  casli.  The 
evidence  indicated  that   the  price  per   pound  obtained   in 
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excess  of  the  invoiced  price  per  pound,  or  ceiling  price, 
varied  from  one  to  eight  cents  per  pound,  in  most  instances 
being  from  four  to  five  cents  per  pound  in  excess  thereof. 

Government's  witness  Edward  F.  Cunningham  [R.  288 
to  291]  was  a  Price  Speciahst  of  the  Office  of  Price  Ad- 
ministrator during  the  pertinent  periods.  Witness  Cun- 
ningham was  shown  the  various  invoices  or  exhibits  hav- 
ing been  received  into  evidence  and  was  prepared  to  testify 
concerning  the  maximum  price  as  the  same  appHed  to  each 
meat  item  as  of  the  dates  of  the  specific  sales,  whereupon 
counsel  for  the  appellants  stipulated  with  counsel  for  the 
Government  that  the  prices  shown  for  the  meat  items,  beef, 
veal,  pork  products,  etc.,  on  the  invoices  were  the  maximum 
ceiling  prices  for  those  items  on  the  dates  of  sales  [R. 
290].  The  case  was  submitted  to  the  jury  under  this 
theory,  as  is  reflected  in  one  of  the  court's  instructions 
[R.  362].  No  objection  was  made  by  counsel  for  appel- 
lants to  such  instruction. 

For  the  purpose  of  convenience  we  have  attached  to  the 
close  of  this  subheading  a  chart  of  the  various  Govern- 
ment's exhibits,  together  with  the  specific  counts  that  such 
exhibits  were  offered  in  support  of.  This  index  of  ex- 
hibits may  be  helpful.  It  should,  however,  not  be  con- 
strued as  an  admission  that  the  other  exhibits,  to  which 
no  particular  count  is  referred,  were  not  also  offered  in 
support  of  the  entire  case. 

Appellants,  Stillman  and  Segal,  were  first  engaged  in 
the  wholesale  meat  business,  as  partners,  from  about 
August,  1944,  to  January,  1945,  under  the  name  of 
Southern  California  Meat  Company  No.  2. 

Later,  the  appellants  entered  into  a  partnershi])  with 
another  person  not  on  trial,  namely,  Aaron  Rosensvveig 
[R.  154],  for  the  purpose  of  conducting  a  meat  business 
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partnership  started  about  January  1,  1945,  for  the  purpose 
of  buying,  slaughtering"  cattle,  and  disposing  of  and  selling 
the  meat  [R.  156]. 

Appellant  Stillman  was  the  "head  man  at  the  office"  and 
operated  the  office  [R.  157].  Rosensweig's  obligation  was 
to  buy  and  provide  cattle  for  the  business.  Appellant  Segal 
was  to  take  care  of  the  plant  oj^erations.  cooler,  salesmen, 
etc.  [R.  156].  This  business  operated  for  a  brief  period 
of  about  three  months  [R.  158],  following  which  the  books 
of  the  Central  Packing  Company  (the  copartnership)  was 
taken  by  Mr.  Rosens weig  to  a  Mr.  Namson,  also  a  witness, 
for  the  purpose  of  having  income  tax  returns  prepared. 
Shortly  after  this  partnership  had  been  terminated  the 
assets  were  divided  between  the  three  partners,  as  is  re- 
flected by  the  checks  [Government's  Exhibits  12,  13  and 
14]. 

Witness  Samuel  Namson  [R.  139]  testified  as  to  certain 
statements  made  in  his  office  during  either  the  month  of 
March  or  April,  1945,  by  the  appellants  Stillman  and 
Segal.  These  statements  or  admissions  were  made  with 
respect  to  Government's  Exhibits  Nos.  10  and  11.  being 
certain  pages  from  the  books  of  the  Central  Packing 
Company. 

Witness  Namson  stated  that  he,  as  an  accountant,  in  his 
desire  to  prepare  the  income  tax  returns  for  a  former 
partner,  yir.  Rosensweig,  had  had  conversations  with  both 
Stillman  and  Segal  [R.  142],  and  had  discussed  with  them 
entries  in  the  books  of  their  partnership  [Exhibits  10  and 
11],  and  i^articularly  he  discussed  with  reference  to  an 
entry  in  the  journal  of  $30,100  [R.  142-143].  During 
this  conversation  witness  Namson  staled  that  Stillman  told 
him,   Namson,   that   this   money   reflected   a   credit   entry 
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from  the  sale  of  meat  to  different  customers,  and  that 
appellant  Stillman  stated,  "that  this  is  money  which  has 
been  accumulated  from  sale  of  meat  to  different  customers 
and  he  called  his  bonuses  over  and  above  the  ceiling  prices 
that  they  paid"  [R.  143].  Witness  Namson  further  in- 
quired of  both  Stillman  and  Segal  why  this  $30,100  was 
not  entered  to  "sales"  instead  of  crediting  it  to  different 
partners,  and  then  stated  that  Stillman  said  they  were 
bonuses  and  didn't  consider  them  as  sales  [R.  143-144]. 

Witness  Namson  continued,  and  stated  that  he  called 
attention  to  Stillman  and  Segal  that  by  a  correct  entry, 
namely,  after  the  entry  crediting  the  sales  with  $30,100, 
that  that  naturally  increased  the  sales  from  $1,236,000.00 
to  $1,266,000.00.  This  testimony  pertained  to  Govern- 
ment's Exhibit  10  [R.  144-145].  Witness  Namson  stated 
that  he  corrected  the  trial  balance  accordingly,  thereby  in- 
creasing the  sales,  and  Mr.  Stillman  put  the  item  on  the 
document  in  his  presence  on  that  day. 

Namson  further  testified  that  Stillman  stated:  "We  are 
in  a  partnership  or  joint  venture.  Three  of  us  invested  an 
equal  amount  of  money"  [R.  147].  Upon  cross-examina- 
tion the  witness  Namson  again  stated  that  Stillman  in  the 
presence  of  Segal,  had  admitted  the  receipt  of  a  sizeable 
sum  of  money  from  the  operation  of  the  business,  namely, 
as  bonuses  from  the  sale  of  meat  over  and  above  the  ceiling 
price  [R.  149-150]. 

Various  retail  meat  dealers  testified  concerning  specific 
purchases  they  had  made,  to  the  effect  that  they  had  paid 
per  pound  for  meat  a  sum  in  excess  of  that  reflected  by  the 
various  invoices  introduced  into  evidence. 

Witness  William  Muehlberger,  a  merchant  |R.  85], 
stated  that  during  the  fall  of  1944  he  was  acquainted  with 
both  Stillman  and  Segal  and  that  he,,  witness,  conducted  a 


retail  market  in  the  vic'nity.  Witness  was  shown  Exhibit 
1,  an  invoice  bearing  Serial  No.  6034,  which  pertained  to 
Count  3  [R.  88],  and  testified  that  he  had  bought  the  mer- 
chandise reflected  on  the  invoice  and  paid  for  same,  and 
that  in  addition  he  had  paid  a  sum  over  the  amount  re- 
flected on  the  invoice,  having-  paid  this  money  to  Stillman 
at  the  plant  known  as  "Southern  California  Meat  Com- 
pany," on  East  Vernon  Street  [R.  90].  Witness  stated 
that  in  addition  to  the  check  with  which  he  paid  for  the 
meat,  as  per  the  invoice,  he  paid  an  additional  sum  of 
money:  that  he  believed  it  was  $120.00  [R.  92].  That  he 
had  had  a  discussion  with  Stillman  at  or  about  this  time, 
concerning  whether  he  could  get  some  meat,  and  that 
Stillman  stated,  "Yes,  it  will  be  five  cents  over,  Bill"  [R. 
93].  Witness  Muehlberger  gave  like  testimony  concern- 
ing over-payments  of  approximately  five  cents  per  pound 
with  reference  to  invoice  Serial  No.  6109,  offered  in  sup- 
port of  Count  2  [Government's  Exhibit  2],  stating  that  he 
paid  five  cents  a  pound  in  addition  to  the  invoice  price 
[R.  95]  ;  that  this  sum  was  paid  in  cash  and  that  he  re- 
ceived no  receipt  for  the  cash  payment  [R.  98]. 

Another  retail  meat  merchant  who  testified  was  Horace 
Greeley  Weaver  [R.  107].  He  was  an  employee  of  a  con- 
cern known  as  the  "Clover  Meat  Company."  He  stated 
that  during  1945,  he  had  a  conversation  with  Segal  with 
regard  to  purchasing  meat  for  his  employer  and  they  held 
this  conversation  at  the  plant  on  East  Vernon  Avenue, 
known  as  the  Southern  California  Meat  Company.  Wit- 
ness stated  that  in  the  conversation  with  Segal  he  inquired, 
"How  much  do  you  want  over  for  it,  Lou?"  and  that  Segal 
(Lou)  stated,  "Five  cents."  I  said,  "All  right,  give  me 
some  beef"  [R.  111]. 

Witness  identified  Invoice  No.  718,  offered  in  sup])ort  of 
Count  13,  and  stated  he  procured  this  meat  and  paid  for  it 


by  check  in  the  full  amount  of  the  invoice;  that  he  had  paid 
money  to  Segal  in  addition  to  the  check  for  the  meat  so 
obtained  [R.  113],  for  which  he  did  not  obtain  a  receipt; 
that  this  was  a  cash  payment. 

Witness  Weaver  then  referred  to  Exhibit  No.  4,  offered 
in  support  of  Count  5,  and  stated  he  had  paid  for  this  meat 
by  check  [R.  115-116],  and  that  in  addition  he  paid  five 
to  eight  cents  a  pound  but  that  he  was  not  sure  as  to  which 
invoice  he  paid  five  cents,  or  as  to  which  invoice  he  paid 
eight  cents  a  pound  [R.  116]. 

Witness  Weaver  gave  similar  testimony  concerning  sev- 
eral other  transactions  wherein  he  stated  he  paid  sums  of 
money  in  cash  to  Segal  for  meat  obtained  over  and  above 
the  invoiced  amount. 

Witness  Leo  Blank,  an  employee  for  a  meat  concern, 
stated  that  he  knew  both  Stillman  and  Segal  [R.  180],  and 
that  he  had  paid  to  Lou  Segal,  first  a  penny  a  pound  over 
the  invoiced  amount  [R.  182]  ;  later,  he  had  paid  from 
one  to  four  cents  a  pound  over  the  invoiced  listing  [R. 
184-185].  This  v.'itness  testified  similarly  to  various  in- 
voices that  were  offered  in  support  of  various  other  sub- 
stantive counts. 

Clarence  S.  Wright  [  R.  214],  engaged  in  the  meat 
business,  gave  similar  testimony  concerning  payment  of 
moneys  in  addition  to  the  amount  reflected  on  the  invoice. 
He,  in  particular,  stated  that  he  made  his  payments  to  a 
person  by  the  name  of  ''Irving,"  to  whom  Segal  had  told 
him  he  should  make  such  payments  [R.  220].  He  stated 
that  he  paid  two  cents  per  pound  for  beef  o\'er  the  amount 
reflected  on  the  invoice  [R.  222]. 

Witness  Donald  Oliver  Bircher  [R.  231],  Special  Agent 
of  the  Bureau  of  Internal  Revenue,  gave  testimony  con- 
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cerning  an  interview  lij  had  requested  of  appellant  Segal, 
stating  that  Segal  had  called  at  the  Government  office  on 
June  9,  1945  [R.  245]  ;  that  Segal  gave  a  voluntary  state- 
ment after  having  been  advised  of  his  rights  [R.  246],  and 
that  he  was  then  inquiring  concerning  the  income  tax  lia- 
bility of  Segal  and  that  of  the  partnership  known  as  the 
Southern  California  Meat  Company  No.  2. 

Witness  stated  that  the  interview  had  been  taken  down 
by  a  stenographer  and  that,  later,  on  June  15,  1945,  Segal 
had  returned  to  the  office  and  that  the  statement  thereto- 
fore taken  had  been  signed  by  Segal  on  June  15,  1945 
[R.  251].  This  is  Government's  Exhibit  No.  33.  Bircher 
had  been  subpoenaed  by  the  Government. 

In  conformity  with  the  requirements  as  provided  by 
26  U.  S.  C,  Sec.  55,  with  regard  to  the  publicity  of  re- 
turns, and  likewise  with  the  Treasury  decisions  providing 
for  their  utilization  by  the  Department  of  Justice,  certain 
correspondence  and  telegrams  were  introduced  in  evidence 
to  justify  the  Government's  position  in  using  such  returns, 
and  likewise  in  obtaining  the  testimony  of  the  Internal 
Revenue  Agents  Bircher  and  Phoebus,  who  both  gave  testi- 
mony concerning,  first,  the  interview  with  Segal  and  the 
taking  of  his  statement  [Government's  Exhibit  33],  and 
the  testimony  that  Agent  Phoebus  gave  concerning  his 
conversations  with  the  appellants,  Stillman  and  Segal. 

Both  of  these  investigations  were  in  the  spring  and 
summer  of  1945,  and  pertained  to  an  investigation  being- 
conducted  by  the  Internal  Revenue,  of  the  income  tax  lia- 
bility of  Stillman  and  Segal  and  their  business  under  the 
copartnership  names. 

The  documents  which  were  admitted  into  evidence  and 
which  we  feel  thoroughly  comply  with  the  requirements  for 
prior  authority  and  for  the  utilization  of  such  returns,  and 
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the obtaining  of  the  testimony  of  the   Internal   Revenne 
Agents  Bircher  and  Phoebus,  are  the  following: 

Government's  Exhibit  30,  being  a  letter  from  the  Acting 
Commissioner  of  the  Bureau  of  Internal  Revenue,  grant- 
ing authority  for  Agent  Bircher  to  testify  and  cooperate 
with  the  Government  in  connection  with  the  investigation 
being  conducted  in  this  case. 

Government's  Exhibit  32,  being  two  letters,  one  of 
which  was  a  carbon  copy  of  a  letter  dated  September  27, 
1945,  from  the  then  United  States  Attorney  to  the  Attor- 
ney General,  requesting  that  authority  be  obtained  from 
the  Commissioner  of  Internal  Revenue,  as  there  indicated, 
and  the  original  letter  of  October  5,  1945,  being  a  reply  by 
the  Attorney  General,  to  such  letter. 

Government's  Exhibit  34,  being  a  telegram  from  the 
Commissioner  of  Internal  Revenue,  authorizing  the  testi- 
mony of  Agents  Bircher  and  Phoebus,  and  others,  in  con- 
junction with  this  case  and  other  investigations  being- 
conducted. 

Government's  Exhibit  38,  being  a  letter  from  the  Acting 
Commissioner  of  Internal  Revenue,  granting  authority  as 
outlined  in  said  letter  to  Agent  Phoebus,  in  connection  with 
this  case. 

It  is  thus  apparent  that  compliance  was  had  with  the 
statute  and  the  Treasury  decisions  with  regard  to  inspec- 
tion, utilization  and  the  obtaining  of  testimony  relevant  to 
information  possessed  by  said  Special  Agents  in  conjunc- 
tion with  their  investigation  of  the  income  tax  matters  of 
both  appellants. 

Government's  Exhibits  35,  36  and  2)1  are  certified  copies 
of  returns,  all  for  the  calendar  year  1944,  dealing  with 
either  one  or  the  other  of  the  appellants  or  their  copartner- 
ship, the  Southern  California  Meat  Company. 
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Portions  of  Governirient's  Exhibit  33,  a  statement  that 
Segal  gave,  was  read  into  evidence  [R.  253].  It  should  be 
noted  that  this  testimony  was  limited  to  Mr.  Segal  [R. 
302-304]. 

In  this  statement  Segal  stated  that  in  1944  he  and 
Stillman  went  into  business  under  the  name  of  Southern 
California  Meat  Company  No.  2  [R.  255].  Segal  stated 
that  while  he  was  engaged  in  this  business,  early  in  1944, 
he  made  collections  in  the  form  of  "gift  money"  [R.  257], 
in  addition  to  the  prices  received  from  the  sale  of  meat. 
Segal  conceded  that  he  sold  his  meat  at  the  regular  OPA 
ceiling  price  and  sometimes  received  from  customers  sums 
of  money  in  addition  [R.  257].  Segal  stated  that  most  of 
the  customers  gave  him  funds  on  the  side  when  the  meat 
was  sold  [R.  258],  and  that  the  money  was  generally  paid 
to  him  by  putting  it  in  his  white  coat  pocket;  that  no 
change  v.^as  ever  asked  in  these  donations  [R.  260].  Segal 
stated  that  early  in  1945  he  had  counted  this  money  and 
had  between  $13,000.00  and  $14,000.00  [R.  261]. 

Segal  stated  that  he  received  this  side  money  from 
August,  1944,  until  the  end  of  that  year;  "when  I  was  in 
the  cooler  they  put  some  money  in  my  pocket,"  and  that 
the  majority  of  meat  customers  made  such  payments  [R. 
264];  that  they  were  becoming  more  generous  [R.  265]. 
That  his  biggest  day  had  been  just  before  Christmas ;  this 
amounted  to  $2800.00  [R.  266].  That  during  the  year 
1945  the  amount  received  as  "contributions,"  or  side 
money,  was  approximately  $15,000.00  [R.  268].  [This 
was  but  for  three  months.]  That  he  had  considered  these 
payments  as  "extra  profits,"  or  "extra  gifts"  [R.  276]. 
That  the  profit  for  1944  from  customers  was  approxi- 
mately $25,000.00  from  "side  money"  payments  [R.  279]. 

Special  Agent  Samuel  A.  Phoebus,  of  the  Bureau  of 
Internal  Revenue,  also  testified  for  the  Government    [R. 
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292-308].  He,  like  Agent  Bircher,  had  also  been  sub- 
poenaed. This  witness  was  in  a  position  to  give  corrobora- 
tive testimony  concerning  the  interview  had  with  appellant 
Segal,  as  is  reflected  by  the  written  statement  [Govern- 
ment's Exhibit  33],  as  he  was  present  when  it  was  taken 
[R.  307].  It  was  stipulated  that  his  answers  would  be 
similar  to  those  of  the  previous  agent,  Bircher   [R.  308]. 

Witness  Phoebus,  as  previously  indicated,  also  had 
authority  to  testify.  Among  other  things  he  stated  that 
in  April  of  1945,  he  talked  with  Stillman  and  was  handed 
a  book  of  the  Southern  California  Meat  Company  [R. 
294] ;  that  this  was  handed  to  him  in  response  to  his 
request  to  look  at  such  books  [R.  295].  This  book 
became  Government's  Exhibit  39.  Certain  pages  of  it 
were  broken  down  into  39-a,  39-b  and  39-c  [R.  299]. 
Witness  Phoebus  stated  that  he  discussed  certain  entries 
in  the  pages  of  this  book  [Exhibit  39]  with  Stillman 
[R.  298].  Witness  further  testified  that  the  investigation 
he  was  then  conducting  was  with  relation  to  income  tax 
returns  of  the  Southern  California  Meat  Company  No.  2, 
also  Stillman  and  Segal  [R.  299]. 

Witness  Phoebus  also  testified  concerning  a  conversa- 
tion he  had  with  appellant  Segal  [R.  301],  and  in  par- 
ticular told  of  a  conversation  he  had  had  concerning  the 
partnership  income  tax  return  [Exhibit  37].  He  testi- 
fied that  Segal  had  told  him  the  item  of  $13,828.29, 
reflected  on  this  return,  was  "side  money,"  and  that 
Segal  had  given  further  explanation  as  to  having  received 
this  money  from  customers  during  1944,  and  after  that 
when  he  worked  in  the  "cooler"  of  the  Southern  California 
Meat  Company  No.  2  [R.  306].  \¥itness  further  testified 
that  Segal  stated  this  was   from  meat  customers. 
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As  stated,  a  list  of  Government  exhibits  and  the  counts 
to  which  certain  exhibits  were  particularly  directed,  is 
the  following: 

Government's  Exhibits  With  Reference  to  Counts. 

(Note:  In  most  instances,  Government's  counsel  re- 
ferred to  the  count  the  exhibit  had  reference  to.) 

Exhibit 
No.  Pag-e 

1.  Invoice    No.    6034,    dated    Oct.    25,    1944 

(For  Identification)     85 
(In  Evidence)     94 
Count  3.    Reference  is  invited  to  the  Exhibit 
itself. 

2.  Invoice   No.   6109,  dated   Oct.   25,    1944 

(For  Identification)     85 
(In  Evidence)     95 
•  Count  2.    Reference  is  invited  to  the  Exhibit 

itself. 

3.  Invoice    No.    718,    dated    Feb.    26,    1945. 

(In  Evidence)    115 
Count  13.    Offered  in  support  thereof.  112 

4.  Invoice    No.    607,    dated    Feb.    21,     1945 

(In  Evidence)    117 
Count  5. 

5.  Invoice  No.  389,  dated  Feb.  14,  1945 

(In  Evidence)   118 
Count  6.  117 

6.  Invoice   No.    1505,   dated   March   21,    1945. 

(In  Evidence)    120 
Count  4.  118 

7.  Invoice   No.    1666,   dated   Feb.   27,    1945 

(In  Evidence)    121 
Count  12.  120 
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Exhibit 
No.  Page 

8.  Invoice  No.   165,  dated  Feb.  7,   1945    (For 
Identification)  121 
Count   1 — Overt  act  "p." 

9.  Invoice   No.    1831,   dated    March   30,    1945 

(For  Identification)    121 
Count  1— Overt  act  "r."         (In  Evidence)    123 

10.  Seven  sheets  from  the  books  of  the  General 
Ledger,  Central  Packing  Company 

(For  Identification)    140 
(In  Evidence)    148 
Count    32,    and    Count    1 — paragraphs    "c" 
and  "i."  153 

11.  Four  sheets  from  the  books  of  the  Central 
Packing   Company  (For  Identification)    140 

(In  Evidence)    148 

12.  Check    for    $24,914.25    to    A.    Rosenweig 

(For  Identification)    159 
(In  Evidence)    160 
Count  1. 

13.  Check   for   $25,119.09   to   H.    Stillman 

(For  Identification)    159 
(In  Evidence)    160 
Count  1. 

14.  Check  for  $25,119.09  to  Lou  Segal 

(For  Identification)    159 
(In  Evidence)    160 
Count  1. 

15.  Invoices  and  check,  dated  Sept.  23,   1944 

(In  Evidence)    173 
Count  39.  188 

16.  Invoice  No.   5387,  dated   Sept.  27,   1944 

(In  Evidence)    189 
Count  48.  189 
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Exhibit 
No.  Page 

17.  Three  invoices  and  check  for  $356.60 

(In  Evidence)    191 
Count  38.  190 

18.  Invoice  No.   6238,   dated   Oct.   31,    1944 

(In  Evidence)    192 
Count    49 — including    Invoices    Nos.    6300 
and  6221  191 

19.  Invoice  No.   18263,  dated  Aug.  31,  1944 

(In  Evidence)   193 
Count  47.  193 

20.  Invoice  No.  7073,  dated  December,  1944 

(In  Evidence)    173 
Count  50 — inckiding  Invoice  No.  7057  193 

21.  Invoice  No.  7456,  dated  Dec.  20,  1944 

(In  Evidence)   173 
Count  43  194 

22.  Invoice  No.   7251,   dated   Dec.    12,   1944 

(In  Evidence)      173 
Count  40 — Including  Invoice  No.  7267  195 

23.  Invoice  No.  7579,  dated  Dec.  28,  1944 

(In  Evidence)    173 
Count  44 — including  Invoice  No.  7634  196 

24.  Several  papers   inckiding   Invoice   No.    S7Z, 
dated  Feb.  20,  1945,  and  Invoice  No.  684, 
dated  Feb.  23,   1945  (In  Evidence)    173 
Count  46. 

25.  Invoice   No.   8135,   dated  Jan.    17,    1945 

(In  Evidence)    173 
Count  41.  198 

26.  invoice  No.  1201,  dated  March  13,   1945 

(In  Evidence)    173 
Count  45.  199 


—17- 


No. 
Exhibit 

27. 


28. 


29. 


30. 


31. 


32. 


33. 


34. 


Count  42. 

Group  of  Invoices 

Count  1. 

Letter    received    Oct. 

Bircher 


Page 

Invoice  No.   5110,  dated  Sept.    12,    1944 

(In  Evidence)    183 
Count  37.  181 

Invoice   No.   7413,   dated   Dec.    18,    1944 

(For  Identification)    194 
(In  Evidence)   217 
200 
(For  Identification)   216 
(In  Evidence)   226 
217 
16,    1945,    by    Mr. 
(For  Identification)  234 
(In  Evidence)   243 
(From  the  Acting  Commissioner,  granting 
authority  for  Agent  Bircher  to  testify,  etc.) 
A  two-page  carbon  copy  captioned  "Income 
Tax  Returns,"  etc.  (For  Identification)   241 

Letter  received  while  Donald  Oliver  Bircher 
testified  (In  Evidence)   244 

(i.e.,  carbon  copy  of  letter  dated  Sept.  27, 
1945,  from  U.  S.  Atty.,  to  Atty.  Gen.,  to 
secure  authority  from  Comm.  of  Int.  Rev., 
and  reply  from  Atty.  Gen.  of  Oct.  5,  1945.) 
Signed  statement,  dated  June  15,  1945,  by 
Mr.   Segal  (For  Identification)   246 

(In  Evidence)   252 
(In  Transcript)   253 
(Offered    and    limited    as    to    the    appellant 
Segal  only.    All  Counts  [R.  302-304].) 
Telegram  sent  to  Mr.  Bircher  (In  Evidence)   286 
( From  Commissioner  of  Internal  Revenue, 
authorizing    testimony    of    Agents    Bircher 
and  Phoebus.) 
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No.  •  Page 

Exhibit 

35.  Certified  copy  of  income  tax  returns 

(In  Evidence)   289 
(Stillman's  return  for  the  year   1944,  filed 
March,  1945.) 

36.  Certified  copy  of  income  tax  returns 

(In  Evidence)   289 
(Segal's  return  for  1944,  filed  March,  1945.) 

37.  Certified  copy  of  income  tax  returns 

(In  Evidence)  289 
(Partnership  return  of  Southern  California 
Meat  Co.,  i.e.,  Stillman  and  Segal,  for  1944, 
filed  January,  1946.) 

38.  Letter  received  by  Samuel  Phoebus 

(For  Identification)   292 
(In  Evidence)   293 
(From    Acting    Commissioner    of    Internal 
Revenue,     granting     authority     to     Agent 
Phoebus.) 

39.  Book  of  the  Southern  California  r»ileat  Com- 
pany No.  2  (For  Identification)   293 
Count  1.  295 
(Broken  down  into  Exhibits  39A,  39B  and 
39C) 

(Three     pages     were     removed     from     the 
"Book" — Government's   No.    39   for   identi- 
fication, and  received  into  evidence  as  Ex- 
hibits 39A,  39B  and  39C.) 
39 A.     Exchange  account  page  (In  Evidence)   299 

39B.     Sales,  Meat  page  (In  Evidence)   299 

39C.     A  page  headed  "No.  CR  3'"   (In  Evidence)   299 

40.  Certified  copy  of  the  order  for  the  continu- 
ance of  the  grand  jury  (In  Evidence)   309 
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ARGUMENT. 

I. 

The  Indictment  Was  Valid.  An  Erroneous  Statement 
In  the  Caption  as  Distinguished  from  the  Body  of 
an  Indictment  Does  Not  Invalidate  Same. 

Commencing  on  page  21  of  Appellants'  Opening  Brief, 
the  contention  is  urged  that  the  indictment  was  invalid. 

This  contention  is  based  on  the  extreme  technical  ob- 
jection that  the  caption  of  the  indictment,  after  reciting 
September,  1945,  then  continued  to  allege  certain  facts 
with  reference  to  February,  1945 ;  whereas,  in  truth  and 
in  fact  the  "February,   1945,"  should  have  been  "1946." 

A  correct  reading  of  the  cases  cited  by  appellants  and 
the  ones  that  we  shall  later  refer  to  indicate  that  the  courts 
recognize  a  distinction  between  an  error  in  the  caption, 
as  distinguished  from  the  body  of  an  indictment. 

This  is  a  matter  fairly  coming  within  the  provisions 
of  18  U.  S.  C,  Sec.  556  (1946  Edition),  pertaining  to 
defects  of  form  in  indictments. 

We  agree  with  appellants  that  the  body  of  an  indict- 
ment as  distinguished  from  the  caption  cannot  be  amended ; 
however,  even  in  the  body  of  an  indictment,  obvious  cler- 
ical errors  have  frequently  been  held  as  not  fatal. 

A  case  illustrating  the  distinction  between  the  caption 
and  the  body  is  the  following: 

Brown  v.  Hudspeth,  103  F.  2d  958  (C.  C.  A.  10), 

in  which  case  the  court  held  that  even  erroneous  state- 
ments of  time  as  to  when  the  offense  was  committed,  was 
not  fatal.  In  the  Brozvii  case,  petitioner  contended  that 
the  indictment  was  void  because  it  was  found  by  the 
grand  jury  prior   to  the  date   it  alleged   the  commission 
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of  the  crime.  The  cjiption  utilized  the  allegations  the 
7th  clay  of  April,  1936,  whereas,  in  the  charging  part 
of  the  indictment  the  offense  was  charged  to  have  been 
committed  later,  namely,  on  April  29,  1936.  The  court, 
in  citing  many  cases  in  support  of  its  position,  held  con- 
trary to  petitioner's  contention  and  stated  as  follows: 

"The  caption  is  no  part  of  the  indictment.  It  is 
merely  the  record  of  the  court  and  errors  therein 
may  be  corrected  by  amendment.  The  fact  that  the 
caption  contains  an  erroneous  statement  as  to  the 
time  when  the  indictment  was  found  is  not  a  fatal 
defect  which  vitiates  the  indictment.  The  rule  has 
been  applied  to  cases  where  the  caption  recited  that 
the  indictment  was  found  prior  to  the  date  the  offense 
was  alleged  to  have  been  committed." 

While  the  Rules  of  Criminal  Procedure  were  not  in 
effect  when  this  indictment  was  returned  (their  effective 
date  having  been  March  21,  1946),  it  is  believed  that  even 
Rule  7  (c)  is  contrary  to  the  rather  technical  contention 
now  urged  by  appellants. 

Discussion  of  Cases  Cited  by  Appellants. 
A  case  appellants  rely  upon  is  United  States  v.  Carney, 
163  F.  2d  784  (C.  C.  A.  9). 

The  Carney  case  does  not  support  appellants'  position. 
There,  the  attempt  to  amend  was  to  the  body  of  the 
indictment  as  distinguished  from  the  caption.  Efforts 
were  made  to  change  an  error  from  "K-14"  to  "A-14" 
with  reference  to  an  alleged  counterfeited  gasoline  ration 
coupon.  This  Circuit  recognized  on  page  790  of  the 
Carney  ()i)inion,  in  the  cases  cited,  that  there  is  a  distinc- 
tion between  the  caption  and  the  body  of  the  indictment. 
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On  pages  22  and  2?)  of  appellants'  brief  they  refer  to 
the  Johnson  cases.  First,  the  Circuit  case  of  123  F.  2d 
111,  which  was  later  reversed  by  the  Supreme  Court  in 
the  case  of  IJ .  S.  v.  Johnson,  319  U.  S.  503.  It  is 
difficult  to  understand  why  appellants  place  such  reliance 
upon  these  cases.  A  reading  of  the  Supreme  Court 
Johnson  opinion,  particularly  at  pages  509  and  510, 
wherein  the  court  criticized  the  Circuit  and  the  trial 
court  for  its  technical  holding  concerning  an  order  contin- 
uing the  life  of  a  grand  jury  which  was  already  conducting 
an  investigation,  and  in  ultimately  holding  in  favor  of 
the  government's  position,  would  surely  indicate  that  the 
rule  as  announced  by  the  Supreme  Court  in  the  latter 
Johnson  opinion  supports  the  government's  position  in 
this  case.  As  stated,  we  call  attention  to  the  comment 
made  on  pages  509  and  510,  and  will  quote  but  a  portion: 

"Since  the  law  permits  a  continuance  of  the  grand 
jury  'to  finish  investigations'  begun  during  its  orig- 
inal term,  the  most  elementary  requirement  of  at- 
tributing legality  to  judicial  action  should,  unless 
violence  is  done  to  English  speech,  lead  to  a  reading 
of  the  order  of  February  28  so  as  to  restrict  the 
grand  jury  to  that  which  it  legally  could  do  instead 
of  to  an  expansive  reading  making  for  illegality." 

Appellants  now  argue  that  jurisdiction  is  lacking  be- 
cause it  is  obviously  impossible  for  a  grand  jury  to 
continue  to  investigate  in  the  month  of  February,  1945, 
a  matter  they  first  started  in  a  later  month  of  the  same 
year,  namely,  September,  1945.  This  is  but  an  illustra- 
tion of  an  extremely  technical  objection,  (iood  sense — 
and  we  are  confident  appellants'  counsel  enjoys  such — 
could  lead  to  no  other  rational  conclusion  but  that  there 
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was  a  typographical  error.     February,   1945  should  have 
been  1946. 

Where  have  appellants  shown  that  they  were  prejudiced 
by  the  mistake  of  inserting  "1945,''  rather  than  "1946"? 

We  are  quite  in  accord  with  the  case  of  Ex  parte  Baiii, 
121  U.  S.  1,  but  not  with  the  interpretation  appellants 
would  give  it.  From  a  reading  of  the  Bain  case,  page  8, 
is  noted  a  recognition  of  a  distinction  between  the  body 
and  the  caption  of  the  indictment.  The  Evaporated 
Milk  Association'  case  is  likewise  not  contrary  to  the 
position  of  the  government.  In  the  Evaporated  case,  the 
investigation  by  the  grand  jury  of  facts  which  were  later 
made  the  subject  of  an  alleged  crime  had  not  begun  before 
the  date  of  a  petition  for  authority  to  continue  consid- 
eration of  a  grand  jury  whose  term  was  about  to  expire. 
In  other  words,  the  ultimate  indictment  returned  in  the 
Evaporated  case  resulted  from  new  facts  and  not  a 
continuation;  or,  as  the  statutes  state,  "*  *  *  to  finish 
investigations  begun  but  not  finished  by  such  grand  jury" 
(28  U.  S.  C.  A.  421). 

Appellants  fail  to  indicate  other  than  that  the  grand  jury 
which  brought  the  instant  indictment  had  not  thereto- 
fore commenced  investigation  of  facts  whicli  resulted 
in  this  charge. 

Appellants  also  rely  upon  the  Edgcrton  case,  143  F.  2d 
697;  however,  this  case  is  not  in  point  for  there  the  trial 
court  had  attemi)ted  to  strike  from  an  indictment  a  por- 
tion thereof,  a  matter  which  was  not  permissible  until 
the  adoption  of   the   New   Rules  of   Criminal   Procedure, 
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which  now  the  court  is  empowered  to  strike  that  which  is 
surplusage  (/.  c,  Rule  7(c)  of  Rules  of  Crim.  Proc).  The 
Edgerton  case  is  definitely  in  point  in  favor  of  the  gov- 
ernment's position,  with  reference  to  the  recognition  that 
a  distinction  is  recognized  between  the  body  and  the  cap- 
tion of  an  indictment. 

"The  only  apparent  qualification  to  the  principle 
of  Ea'  parte  Bain  consistently  accepted,  is  that  to 
vitiate  an  indictment  the  portion  deleted  must  be  from 
the  body  of  the  count.  United  States  v,  Fawcett,  3 
Cir.,  115  F.  2d  764,  132  A.  L.  R.  404;  Barnard  v. 
United  States,  9  Cir.,  16  F.  2d  451 ;  Dodge  v.  United 
States,  supra.  But  here  the  portion  stricken  was  clearly 
within  the  body  of  each  of  the  substantive  counts, 
and  therefor,  in  that  regard  as  well,  is  within  the 
protective  scope  of  the  doctrine." 

Additional  Cases  Recognizing  a  Distinction  Between 
the  Body  and  the  Caption  of  an  Indictment. 

In  the  case  of 

U.  S.  V.  Borucmaini,  35  Fed.  824, 

the  court  held  that  a  misrecital  in  the  caption  of  a  date, 
it  reading  "1885,"  for  "1888,"  where  from  the  whole 
record  the  error  appeared  to  be  merely  clerical,  is  not 
fatal  as  the  caption  is  no  part  of  the  indictment. 

To  the  same  effect : 

U.  S.  V.  Clark,  125  Fed.  92  (D.  C.  Pa.); 
Lund  V.  U.  S\,  19  F.  2d  46  (C.  C.  A.  8). 
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In  the  Lund  case,  by  reason  of  a  clerical  error,  the 
charge  of  the  offense,  even  in  the  body  of  the  indictment, 
was  that  it  was  committed  in  October,  1925 ;  the  in- 
formation being  hied  April  8,  1925,  correctly  the  offense 
should  have  been  charged  in  October,  1924.  The  court 
held  that  this  was  not  even  fatal. 

A  case  holding  that  an  indictment  is  not  invalidated  by 
an  obvious  error  in  the  repetition  of  a  date,  even  in  the 
body  of  an  indictment,  is  that  of 

Iponnatsu  Ukichi  v.  U.  S.,  281  Fed.  529  (C.  C.  A. 
9),  cert.  den.  260  U.  S.  729. 

Indictments  were  held  good,  despite  errors  existing  in 
same,  in  the  following: 

Hogue  v.  U.  S.,  192  Fed.  918  (C.  C  A.  5). 

In  the  Hogue  case  the  charge  was  perjury  before  a 
"clerk"  rather  than  "Court,"  as  intended. 

Simmons  v.  U.  S.,  18  F.  2d  85  (C.  C.  A.  8). 

In  the  Siimnons  case  it  was  erroneously  charged  that 
the  grand  jury  was  sworn  in  "District  Court  of  Okla- 
homa," when  it  should  have  been  "Federal  District  Court." 

Attention  is  also  invited  to  Government's  Exhibit  No. 
40,  a  certified  copy  <»f  the  District  Court's  Order  for  the 
Continuance  of  the  Grand  Jury.  This  Order  complies  with 
the  requirements  of  28  U.  S.  C.  A.  421. 
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IT. 
Neither  the  Amendment  to  the  Statute  nor  the  Re- 
vision of  the  Regulation  Acted  to  Terminate  the 
Prosecution  Herein. 

The  Indictment  Meets  All  Enlightened  and 
Modern  Conceptions  o£  Tests  Required  to 
Properly  Inform  the  Accused  o£  the  Ele- 
ments of  the  Offense  Intended  to  Be  Charged. 

Appellants  again  argue  that  because  the  indictment  omit- 
ted the  use  of  the  term  "As  Amended,"  with  reference  to 
the  "Emergency  Price  Control  Act  of  1942,"  and  also 
omitted  the  term  "Revised,"  with  reference  to  Regulation 
169,  such  entirely  invalidates  the  charge. 

In  the  first  place  it  should  be  noted  that  the  Act  itself, 
even  as  late  as  the  citation  noted  in  50  U.  S.  C,  Appendix, 
Sec.  946  (1946  Edition),  clearly  indicates  that  there  is  no 
necessity  to  refer  to  the  Act  in  question  by  adding  the 
phrase  "As  amended."     We  c[uote  from  the  Act  itself: 

§946.     Short  title. 

"This  Act  [sections  901-922  and  923-946  of  this 
Appendix]  may  be  cited  as  the  'Emergency  Price  Con- 
trol Act  of  1942.'  (Jan.  30,  1942,  ch.  26,  title  III, 
§306,  56  Stat.  37.)" 

Where  do  appellants  show  that  they  were  prejudiced  by 
the  omission  of  the  phrase  "As  amended?"  Such  an  argu- 
ment is  mere  words.  A  common  sense  appreciation  of 
realities  must  govern.  The  utilization  or  the  absence  of 
phrases  which  do  not  cast  appreciable  enlightenment  are 
not  like  the  talismanic  command  "Open  sesame,"  the 
magical  command  which  opened  the  door  of  the  robbers' 
den  of  an  Arabian  Nights  tale  of  the  "Forty  Thieves." 
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We  seriously  question,  and  counsel  1ms  not  shown  where 
he  or  his  clients  were  taken  by  surjjrise  by  the  failure 
of  the  indictment  to  include  the  phrase  "As  Amended," 
or  "Revised,"  wath  reference  to  the  pertinent  regulation. 

It  should  be  recalled  that  this  case  was  tried  during  the 
latter  part  of  June,  1946,  the  verdict  being  given  July  2, 
1946.  This  is  not  a  case  that  was  tried  during  the  early 
days  of  "war-time"  statutes;  nor  was  it  the  first  of  such 
cases  where  convictions  had  been  secured.  In  fact,  many 
affirmations  on  appeal  had  been  had  of  like  offenses  prior 
to  the  date  of  trial  of  this  case. 

It  is  true  that  the  "Emergency  Price  Control  Act  of 
1942,"  as  initially  adopted  in  January  of  1942,  was  by 
its  terms  to  have  terminated  long  prior  to  the  date  of 
the  oft'enses  charged  herein;  however,  that  section  of  the 
statute  (50  U.  S.  C.  901  (bj)  dealing  with  extensions  of 
the  termination  date  was  amended  from  time  to  time  and 
the  statute  was  in  force  and  efi:'ect  at  all  dates  pertinent  to 
the  charges  contained  in  this  indictment.  Reference  is 
invited  to  the  dates  of  the  amendments  as  noted  under  Sec. 
901(b),  Title  50,  U.  S.  C. 

Appellants  contend  that  at  a  later  time  the  Act  became 
"the  Stabilization  Act  of  1944,"  and  that  such  is  not 
charged  in  the  indictment,  it  is  true  (58  Stat.  632)  that 
the  Act  which  went  into  effect  on  June  30,  1944,  and  which 
covered  most  of  the  i)eriod  charged  in  this  indictment, 
stated  that : 

"This  Act  may  be  cited  as  the  Stabilization  Act  of 
1944." 
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However,  immediately  thereunder  we  find  the  following: 

"Title    I — Amendments    to    the    Emergency 
Price  Control  Act  of  1942." 

This  case  was  tried  upon  the  theory  of  the  Act  in  effect 
as  of  the  date  pertinent  to  the  oft'enses  charged.  The  in- 
structions given  by  the  court,  in  reading  both  from  the 
Act  and  the  Regulations,  were  from  the  Act  and  the  Regu- 
lations as  they  existed  as  to  the  dates  pertinent  to  the 
charges.  Appellants  fail  to  indicate  any  place  where  the 
Regulations  or  statutes  were  improperly  defined  or  read 
to  the  jury.  Their  only  complaint  is,  the  case  must  be  re- 
versed because  of  the  omission  of  the  phrase  "As 
Amended,"  or  "Revised." 

In  the  appendix  to  this  brief,  and  likewise  in  the  ap- 
pendix of  appellants'  brief,  a  portion  of  Revised  Maxi- 
mum Price  Regulation  No.  169  is  set  forth.  We  have 
sought  to  copy  the  pertinent  portions  of  this  Regulation 
from  the  Revised  Regulation  No.  169,  that  was  in  effect 
as  of  the  dates   charged. 

Let  us  look  at  realities.  Revised  Maximum  Price  Regu- 
lation No.  169,  the  one  pertinent  to  the  charges  here  con- 
tained was  issued  December  10,  1942,  eft'ective  Decem- 
ber 16,  1942  (7  Fed.  Reg.  10381).  An  inspection  of  this 
Regulation  certainly  does  not  indicate  that  the  matter  came 
to  an  end  upon  its  adoption.  It  is  a  rather  lengthy  Regu- 
lation and  was  amended  from  time  to  time  in  particulars 
nonsignificant  to  the  complaints  now  urged.  This  Revised 
Maximum  Price  Regulation   169  contains  schedules,  des- 
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ignated  certain  cuts  of  meat  and  what  wholesalers  could 
charge  for  same.  It  describes  zones  and  exhaustively 
covers  many  kindred  matters.  At  the  outset  of  this  Re- 
vised Regulation  169  is  set  forth  the  consideration  or  the 
purposes  for  such  Regulation. 

As  stated,  this  Revised  Regulation  was  amended  from 
time  to  time.  Such  is  well  known  to  be  the  case  with  al- 
most every  "wartime"  Regulation;  however,  appellants 
have  not  pointed  out — and  we  are  confident  they  cannot 
— that  this  regulation  or  its  amendment  was  not  in  effect 
as  of  the  dates  charged.  We  have  read  many  of  the  amend- 
ments that  were  later  issued  but  have  been  unable  to  find 
any  amendment  or  regulation  that  would  indicate  a  sub- 
stantial repeal  as  counsel  has  implied. 

As  a  matter  of  fact,  the  Emergency  Price  Control  Act 
has  often  been  cited  as  such,  without  ''As  Amended:" 

Kraus  &  Bro.  v.  U.  S.,  327  U.  S.  614  (1946)  ; 
U.  S.  V.  Armour  &  Co.,  168  F.  2d  342  (1948)  (C 
C.  A.  3); 

Krimm  Lumber  v.  Tiiruey,   163  F.  2d  72   (1948) 
(Emer.  Ct.  App.)  ; 

Quirk  V.  U.  S.,  161  F.  2d  139  (1947)  (C.  C.  A.  8) ; 

Morgan  v.  U.  S.,  149  F.  2d  185  (1945)  (C.  C.  A. 

5),  cert.  den.  326  U.  S.  731; 
U.  S.  V.  Friedman,  50  Fed.  Supp.  584  (1943)   (D. 

C.  Conn.). 

Repeal  of  a  Statute  Does  Not  Affect 
Existing  Liabilities  or  Crimes. 

At  several  points  throughout  Appellants'  Opening  Brief 
the  contention  is  urged  that  the  Act  was  not  in  effect  as 
of  the  dates  charged.  There,  again,  mucli  ado  is  made 
over  the  omission  of  the  words  "As  Amended,"  and  "Re- 
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vised."  A  mere  inspection  of  the  Act  reveals  that  the  con- 
tention urged  is  not  sound  and  that  assertion  is  patently 
in  error.  50  U.  S.  C.  901(b)  provides  for  the  date  of 
termination  and  states: 

"*  *  *  except  that  as  to  offenses  committed,  or 
rights  or  liabilites  incurred,  prior  to  such  termina- 
tion date,  the  provisions  of  this  Act  and  such  regu- 
lations, orders,  price  schedules  and  requirements  shall 
he  treated  as  still  remaining  in  force  for  the  pnrpose 
of  sustaining  any  proper  suit,  action,  or  prosecution 
with  respect  to  any  such  right,  liability  or  offense." 
(Italics  supplied.) 

If  the  foregoing  from  the  En.iergency  Price  Control  Act 
of  1942  were  not  of  itself  sufficient,  we  call  attention  to 
the  well  established  rule  that  the  repeal  of  a  statute  does 
not  affect  existing  liabilities  unless  the  repeal  expressly  so 
provides.     To  this  effect,  see : 

1  U.  S.  C,  §§109  and  110  (formerly  1  U.  S.  C, 
§§29and  29[a]). 

To  like  eff'ect,  with  respect  to  a  prosecution  under  this 
same  Emergency  Price  Control  Act,  see : 

Quirk  V.  U.  S.,  161  F.  2d  138  (C.  C.  A.  8). 

To  like  effect: 

U.  S.  V.  Hark,  320  U.  S.  531. 

In  a  prosecution  under  this  same  Regulation,  i.  c.,  169, 
and  the  same  Act,  the  Supreme  Court  held  in  the  Hark 
case  that  the  revoking  of  a  pertinent  provision  of  a  Regu- 
lation was  not  a  bar  to  an  indictment  for  a  violation  com- 
mitted when  the  Regulation  was  in  force.  : 
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III. 
The  Modern  Practice  of  the  Federal  Courts  Is  to  Con- 
sider the  Adequacy  of  Indictments  on  the  Basis 
of  Practical  as  Opposed  to  Technical  Considera- 
tions. 

It  has  been  established  that  for  a  pleader  to  set  forth 
that  certain  facts  are  in  violation  of  a  certain  statute 
neither  adds  nor  detracts  from  the  allegations  which  alone 
must  measure  the  sufficiency  of  such  pleading: 

Tavlor  V.  U.  S.,  2  F.  2d  444  (C.  C.  A.  7),  cert, 
den.  266  U.  S.  634. 

It  has  been  held  that  an  indictment,  to  be  valid,  need  not 
even  refer  to  any  particular  statute  if  the  facts  them- 
selves state  an  offense: 

U.  S.  z'.  Brogren,  6?>  Fed.  Supp.  702  (D.  C.  Mass.). 

This  Circuit  in  its  more  recent  opinions  has  shown  a 
liberal  view  with  regard  to  sufficiency  of  indictment.  We 
refer  to  the  following: 

Todorow  V.  U.  S.,  173  F.  2d  439  at  p.  447. 

"*  *  "^  Modern.  Federal  criminal  pleading,  as 
confirmed  by  the  Rules  of  Criminal  Procedure,  sanc- 
tions a  plain,  concise  statement,  in  broad  outline,  of 
the  offense  charged,  without  particularity  as  to  its 
details.  An  information,  or  indictment,  is  sufficient 
to  meet  modern  requirements  if  it  alleges  basic  facts 
covering  the  essential  elements  of  a  crime  against  the 
United  States  with  enough  particularity  to  fairly  ap- 
prise the  defendant  of  the  nature  of  the  charge  and 
to  enable  him  to  protecl  himself  from  a  subsequent 
prosecution   for  the  same  offense." 
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Surely  the  indictment  in  the  instant  case  meets  all  the 
tests  set  out  in  the  above  and  the  authorities  later  referred 
to. 

An  inspection  of  the  indictment  in  the  instant  case  [R. 
2  to  26,  inch]  will  indicate  that  as  to  every  count,  and 
especially  at  the  outset  of  each  substantive  count,  the  fol- 
lowing designation  is  noted:  (50  U.  S.  C.  App.  901,  et 
seq.)  Such  designation  can  mean  only  one  thing,  namely, 
the  law  that  was  effective  as  of  the  dates  charged  in  each 
of  the  respective  counts.  Judicial  notice  can  readily  be 
taken,  and  should  be  taken,  to  such  amendments  without 
the  necessity  of  express  allegations  of  "As  Amended." 
The  reference  to  a  statute  certainly  carries  with  it  refer- 
ences to  any  and  all  of  its  amendments. 

Additional  cases  supporting  the  rule  that  an  indictment 
should  be  determined  on  the  basis  of  practical  rather  than 
technical  considerations  are  the  following: 

U.  S.  V.  Bickford,  168  F.  2d  26  (C.  C.  A.  9). 

In  the  Bickford  case  a  perjury  indictment  was  held  to 
be  sufficient  although  it  did  not  directly  aver  that  the  offi- 
cer administering  the  oath  had  competent  authority  to  ad- 
minister same.     To  like  effect : 

Flynn   v.    U.    S.,    172    F.    2d    12    (C.    C.    A.    9) 
[Perjury]  ; 

U.  S.  V.  Ochoa,  16/  F.  2d  341  (C.  C.  A.  9)  [Mur- 
der] ; 

McCoy  V.  U.  S.,  169  F.  2d  776  (C.  C.  A.  9)  [False 
claims]. 

An  examination  of  the  indictment  will  illustrate  that  the 
conspiracy  count  (Count  1)  is  very  specific.  It  charges 
that  the  conspiring  commenced  on  or  about  July  1,  1943, 
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and  continued  thereafter  until  its  filing  (March  11,  1946). 
It  gave  the  place;  it  charged  the  unlawful  conspiring,  and 
then  sets  forth  certain  specific  paragraphs,  from  "a." 
through  "k.,"  alleging  not  only  as  to  the  Emergency  Price 
Control  Act  of  1942,  but  also  to  the  therein  designated 
maximum  price  regulations  pertaining  to  meat,  and  then 
followed  with  several  overt  acts,  namely,  from  (a)  through 
(r).  In  the  overt  acts,  dates  are  mentioned,  particular 
invoices  as  to  their  serial  number  are  given,  and  amounts 
are  designated. 

The  substantive  counts,  by  way  of  illustration.  Count  2, 
gave  the  statutes,  the  regulation  involved,  the  time  and 
place,  the  name  of  the  person  who  had  paid  to  the  defend- 
ants a  sum  of  money  in  excess  of  the  maximum  ceiling 
price,  the  invoice  serial  number,  and  the  amount  per  pound 
of  the  particular  meat  product  as  allowed  by  the  regula- 
tions as  to  the  date  involved.  Count  2  is  one  of  the  counts 
charging  the  sale  for  over-the-ceiling  price. 

As  an  illustration  of  a  count  involving  a  false  entry 
charge,  we  refer  to  one  of  such  counts,  namely,  Count  12. 
This  count  is  likewise  extremely  specific.  It  is  difficult  to 
see  how  any  of  such  counts  could  have  been  more  specific 
unless  they  had  been  evidentiary. 

This  Court  recently  held,  with  reference  to  the  suffi- 
ciency of  an  indictment  and  in  sustaining  same,  in  the  case 
of 

Nisscn  V.  U.  S.,  168  F.  2d  846  at  p.  849  (C.  C.  A. 
9),  Aff.  336  U.  S.  613, 

as  follows : 

"This  general  alle.^alion  docs  not  stand  alone.  It 
is  followed  by  a  detailed  description  of  the  means  by 
which   the  conspirators   planned   to   impede,   etc.,   the 
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government's  inspection  functions.  Taken  in  context, 
it  is  sufficiently  definite  to  inform  the  defendants  of 
the  charges  against  them.  It  shows  'certainty  to  a 
common  intent'  and  greater  particularity  is  not  re- 
quired. Glasser  v.  United  States,  315  U.  S.  60,  62 
S.  Ct.  457,  86  L.  Ed.  68." 

The  correct  rule  for  determining  the  sufficiency  of  an 
indictment  is  as  follows : 

The  indictment  need  only  be  a  "plain,  concise  and  defi- 
nite written  statement  of  the  essential  facts  constituting 
the  offense  charged." 

Rules  of  Criniinal  Procedure,  Rule  7(c). 

As  the  Supreme  Court  said  in  Hagner  v.  United  States, 
285  U.  S.  427,  431-4  (1932): 

"The  rigor  of  old  common  law  rules  of  criminal 
pleading  has  yielded,  in  modern  practice,  to  the  gen- 
eral principle  that  formal  defects,  not  prejudicial,  will 
be  disregarded.  The  true  test  of  the  sufficiency  of 
an  indictment  is  not  whether  it  could  have  been  made 
more  definite  and  certain,  but  whether  it  contains  the 
elements  of  the  offense  intended  to  be  charged,  'and 
sufficiently  apprises  the  defendant  of  what  he  must 
be  prepared  to  meet,  and,  in  case  any  other  proceed- 
ings are  taken  against  him  for  a  similar  offense, 
whether  the  record  shows  with  accuracy  to  what  ex- 
tent he  may  plead  a  former  acquittal  or  conviction.' 
Cochran  and  Say  re  v.  United  States,  157  U.  S.  286, 
290;  Rosen  r.  United  States,  161  U.  S.  29,  34." 

This  indictment  clearly  meets  these  tests. 
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For  like  authority  see 

Armour  Packing  Company  v.  U.  S.,  209  U.  S.  56, 
particularly  pages  83  and  84, 

This  circuit  has  sustained  an  information  which  is  sub- 
stantially similar  to  the  charges  herein  involved  and  which 
likew^ise  involve  a  violation  of  Maximum  Price  Regulation 
No.  169  (beef,  etc.),  in  violation  of  the  Emergency  Price 
Control  Act  of  1942.     See  the  following: 

Flannagan  v.  U.  S.,  145  F.  2d  740  (C.  C.  A,  9). 

Attack  on  Revised  Maximum  Price  Regulation  169  has 
been  before  the  Emergency  Court  of  Appeals  and  decided 
favorable  to  the  government. 

See: 

Superior  Packing    Co.    v.    Clark,    164    F.    2d   343 
(Emer.  C.  A.); 

Ormont  v.  Clark,  164  F.  2d  354   (Emer.   C.  A.), 

The  contentions  urged  by  appellants  have  been  hereto- 
fore presented  in  a  rather  analogous  case. 

We  refer  to: 

Kerstcn  v.  U.  S.,  161  F.  2d  337  (C.  C.  A.   10), 
cert.  den.  67  S.  Ct.  1744. 

In  the  Kerstcn  case  the  Information  charged  violation 
of  the  Emergency  Price  Control  Act,  As  Amended,  while 
the  dates  alleged  were  clearly  subsequent  to  June  30, 
1946,  at  which  times  said  Act  had  expired  but  was,  shortly 
after,  revived  by  the  Price  Control  Extension  Act  of  1946. 
In  the  Kerstcn  case  it  was  contended  that  there  was  error 
in  not  charging  that  such  acts  were  in  violation  of  the 
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Price  Control  Extension  iVct,  rather  than  as  charged 
in  violation  of  the  Emergency  Price  Control  Act.  The 
court  disposed  of  the  matter  far  more  tersely  than  we,  we 
regret,  have  been  able  to  in  this  brief,  by  stating  at  page 
339: 

"It  is  true,  the  caption  and  body  of  the  information 
do  not  refer  to  the  Price  Control  Extension  Act.  But, 
the  facts  alleged  clearly  charged  a  violation  of  §4, 
as  extended,  and  the  failure  to  cite  the  Price  Control 
Extension  Act  could  not  have  misled  Kersten  to  his 
prejudice." 

Reference  to  a  Wrong  Statute  Does 
Not  Invalidate  an  Indictment. 

As  noted  above,  the  Kersten  case  illustrates  that  facts 
and  not  designation  of  names  is  the  controlling  factor  in 
consideration  of  an  indictment.  In  other  words,  actual 
prejudice  must  be  shown  and  must  result.  This  is  a  prac- 
tical world  and  no  longer  are  the  courts  inclined  to  heed 
frivolous  complaints  based  upon  overly  nice  but  unprejudi- 
cial  omissions. 

It  is  well  settled  that  even  reference  to  a  wrong  statute, 
whether  in  the  caption  of  the  indictment  or  in  the  body, 
does  not  void  the  indictment. 

To  this  effect,  see: 

Martin  v.  U.  S.,  99  F.  2d  236  (C.  C.  A.  10)  ; 

Biskiyid  v.  U.  S.,  281  Fed.  47  (C.  C.  A.  6),  cert, 
den.  260  U.  S.  731,  28  A.  L.  R.  1377; 

Vedin  v.  U,  S._,  257  Fed.  550  (C.  C.  A.  9). 
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It  has  also  been  held  that  reference  to  a  wrong  statute 
in  an  indictment  does  not  invalidate  the  indictment  if  the 
acts  charged  therein  are  sufficient  to  constitute  an  offense 
under  some  other  statute  of  the  United  States. 

To  this  effect,  see: 

Capone  v.  U.  S.,  51  F.  2d  609  at  616  (C.  C.  A.  7), 
cert.  den.  284  U.  S.  669; 

U.  S.  V.  Hiitchcson,  312  U.  S.  219  at  229. 

"In  order  to  determine  whether  an  indictment 
charges  an  offense  against  the  United  States,  designa- 
tion by  the  pleader  of  the  statute  under  which  he 
purported  to  lay  the  charge  is  immaterial.  He  may 
have  conceived  the  charge  under  one  statute  which 
would  not  sustain  the  indictment  but  it  may  never- 
theless come  within  the  terms  of  another  statute.  See 
Williams  v.  United  States,  168  U.  S.  382.  On  the 
other  hand,  an  indictment  may  validly  satisfy  the 
statute  under  which  the  pleader  proceeded,  but  other 
statutes  not  referred  to  by  him  may  draw  the  sting 
of  criminality  from  the  allegations.  Here  we  must 
consider  not  merely  the  Sherman  Law  but  the  related 
enactments  which  entered  into  the  decision  of  the 
district  court." 

Discussion  of  Certain  Cases 
Noted  by  Appellants. 

Appellants  place  great  reliance  upon  the  case  of  M. 
Kraits,  discussing  same  on  ])age  34  of  their  brief  and  at 
other  ])laces.  We  feel  that  this  case  is  not  in  point  and 
certainly  not  in  supi)ort  of  appellants'  position.    The  Kraus 
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case,  327  U.  S.  614,  is  the  one  which  pertained  to  "tie-in," 
or  "combination"  sales  of  chickens.  It  pertained  to  Poul- 
try Regulation  269,  not  the  instant  Regulation  169.  We 
feel  that  the  language  of  the  Kraus  opinion  definitely  sup- 
ports the  validity  of  RMPR  169,  here  involved,  and  points 
out  the  distinction  or  flaw  which  existed  in  the  Poultry 
Regulation  No.  269.  The  court  pointed  out  in  the  Kraus 
opinion  that  "tying"  agreements  w^re  not  prohibited  by 
the  pertinent  poultry  regulations,  and  illustrated  on  page 
625  that  the  Administrator  had  specifically  prohibited  the 
''tying"  agreements  in  the  meat  regulation,  RMPR  169,  as 
amended  March  30,  1943,  and  in  other  similar  such  regu- 
lations. 

Reference  on  pages  38  and  39  of  appellants'  brief,  to  the 
Hutchinson  opinion,  312  U.  S.  219,  also  is  not  justified. 
The  Hutchinson  case  pointed  out  that  even  a  wrong  refer- 
ence to  a  statute  in  an  indictment  does  not  invalidate  same 
if  the  facts  charged  are  sufficient  to  constitute  an  offense. 
It  is  difficult  to  understand  how  appellants  can  argue  that 
the  facts  charged  in  the  instant  case  are  not  sufficiently 
certain.  To  have  gone  further  would  have  been  to  recite 
evidence.  The  facts  alleged  are  certainly  ample  to  protect 
the  accused  from  a  charge  for  the  same  or  a  similar  offense. 

It  is  difficult  to  see  where  appellants  find  any  aid  in  the 
DcJonge  opinion  referred  to  on  page  40'  of  their  brief. 
It  is  of  course  well  established  that  convictions  cannot  be 
supported  ui)()n  a  charge  not  made.  Hie  PcJongc  case 
pertained  to  the  criminal  syndicalism  law  then  in  existence 
in  the  State  of  Oregon,  which  was  held  to  be  bad  as  op- 
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posed  to  guarantee  of  /ree  speech  and  due  process  assured 
by  the  Fourteenth  Amendment. 

The  reference  to  the  Vicrcck  case.  318  U.  S.  236.  is  also 
not  to  point.  The  court  clearly  pointed  out,  in  reversing- 
the  conviction  had  in  the  Vicrcck  case,  that  the  statute  did 
not  require  registrants  to  make  statements  of  their  activi- 
ties other  than  those  in  which  they  had  been  enga<^ed  as 
foreign  agents.  We  fully  agree  that  an  indictment  must 
be  a  clear  and  concise  written  statement  and  sufficiently 
definite  to  protect  him  against  a  subsequent  charge  for  the 
same  offense.  However,  where  have  appellants  illustrated 
to  this  court  any  holding  so  declaring  the  in\-alidity  of 
RMPR  169,  here  involved,  or  of  the  Emergency  Price 
Control  Act  of  1942,  likewise  here  involved? 

The  Samuels  case  of  this  Circuit.  169  F.  2d  789,  re- 
ferred to  in  appellants'  brief  on  page  41.  and  at  other 
places,  is  likewise  stretching  an  opinion  beyond  its  an- 
nouncements. The  SaiJincls  case  is  readily  distinguishable 
from  the  instant  case.  In  the  instant  case,  excepting  for 
the  omission  of  the  now  contended  magical  words  "As 
Amended,"  or  "Revised,"  appellants  fail  to  show  where 
this  court  improperly  charged  the  jury  as  to  the  regulation 
and  statute  that  was  in  effect  as  of  the  date  of  the  oft'enses 
alleged  to  have  been  committed.  In  fact  at  time  of  trial, 
when  the  government  had  placed  the  witness  Edward  F. 
Cunningham,  the  Price  Specialist  of  OPA,  on  the  stand 
|R.  288-291],  counsel  representing  appellants  stipulated 
with  regard  to  such  testimony  and,  furthermore,  raised  no 
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objection  to  the  court's  instruction  as  ultimately  given  with 
reference  to  the  price  per  pound  authorized,  as  will  be 
noted  [R.  362]. 

A  different  situation  existed  in  the  Samuels  case.  No 
agreement  was  entered  into  as  to  what  price  was  permitted 
for  the  whisky  involved.  In  the  Samuels  case  three  sepa- 
rate statutes  were  charged  to  have  been  violated  by  reason 
of  the  conspiracy.  In  the  instant  case  no  objection  appears 
to  have  been  made  to  the  court's  instruction  now  com- 
plained of,  with  respect  to  the  specific  price  permitted  per 
pound  for  the  meat  in  question.  Furthermore,  this  in- 
struction is  a  correct  statement  of  the  law  as  announced 
by  the  relevant  regulation.  In  the  Samuels  case  the  trial 
court  had  erroneously  instructed  on  one  of  the  three  laws 
involved  in  the  conspiracy  charged,  hence  there  was  no  way 
of  determining  whether  the  verdict  wtxs  based  upon  a  cor- 
rect or  incorrect  instruction.  The  Samuels  case  further 
discussed  the  proposition  of  special  and  general  verdicts. 

The  court's  right  to  have  instructed  the  jury  with  regard 
to  the  amounts  allowed  per  pound  is  well  established  by  a 
similar  case  of  this  Circuit  also  i^ertaining  to  Regulation 
169,  namely,  the  sale  of  meat. 

To  this  efifect,  see: 

Flannagan  v.  U.  S.,  145  F.  2d  740  ( C.  C.  A.  9). 

In  the  Flaiuia(/au  case  this  Circuit  also  held,  with  regard 
to  the  element  of  intent,  that  a  wilful  sale  at  an  excessive 
price  necessarily  implies  specific  intent  to  sell  it  (meat  at 
such  a  price). 
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IV. 

The  Court  Did  Not  Err  in  Refusing  to  Grant  Defend- 
ants' Request  for  a  Bill  of  Particulars. 

It  has  heretofore  been  pointed  out  that  this  indictment 
was  quite  specific.  It  was  surely  sufficiently  definite  to 
inform  the  defendants  of  the  charges  against  them. 

It  is  well  settled  that  a  bill  of  particulars  is  properly 
denied  where  the  indictment  is  reasonably  definite  as  to  the 
offense  charged.    To  this  effect : 

Robinson  z'.  U.  S.,  33  F.  2d  238  (C.  C.  A.  9). 

And  the  true  rule  is,  that  the  discretion  of  the  court  in 
denying  a  bill  of  particulars  is  not  reviewable  except  in  a 
case  of  abuse  of  discretion. 

To  this  effect  see : 

Wong  Tai  v.  U.  S.,  273  U.  S.  77. 

Quotations  from  two  opinions  which  we  feel  are  most 
appropriate,  are  the  following: 

Nye  &  Nisscn  v.  U.  S.,  168  F.  2d  846  at  p.  851 
(C.  C.  A.  9),  aft".  336  U.  S.  613. 

"It  is  elementary,  of  course,  that  the  denial  of  a 
bill  of  particulars  is  not  ground  for  reversal  if  it  does 
not  amount  to  an  'abuse  of  discretion.'  Wong  Tai  v. 
United  States,  273  U.  S.  77,  47  S.  Ct.  300,  71  L.  Ed. 
545.  We  agree  with  appellee  that  the  indictment  here 
is  an  exceedingly  specific  document,  and  that  no  abuse 
of  discretion  is  shown  to  have  resulted  from  the  trial 
court's  refusal  to  compel  disclosure  of  further  par- 
ticulars. All  hough  it  may  be  true  that  defendants 
could  not  have  kn(Avn  in  advance  of  trial  what  various 
facts  and  circumstances  were  to  be  relied  upon  by  the 
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government  as  proof  of  the  alleged  conspiracy,  this 
does  not  necessarily  indicate  that  they  were  prejudiced 
by  the  denial  of  their  motion.  The  government  should 
not  be  compelled  by  a  bill  of  particulars  to  make  a 
'complete  discovery'  of  its  entire  case.  Braatelien  v. 
United  States,  8  Cir.,  147  F.  2d  888;  Rubio  v.  United 
States,  9  Cir.,  22  F.  2d  766,  certiorari  denied  276 
U.  S.  619,  48  S.  Ct.  213,  72  L.  Ed.  734." 

Kempc  V.  U.  S.,  151  F.  2d  680  at  p.  685   (C.  C. 
A.  8). 

"*  ^  *  As  heretofore  shown,  the  information 
referred  specifically  to  the  regulations  and  the  statutes 
involved.  The  purpose  of  a  bill  of  particulars  is  to 
secure  facts,  not  legal  theories.  Rose  v.  United  States, 
9  Cir.,  149  F.  2d  755,  758;  Flannagan  v.  United 
States,  supra. 

"In  Braatelien,  et  al.,  v.  United  States,  8  Cir.,  147 
F.  2d  888,  892,  this  court  said;  'Moreover,  a  motion 
for  a  bill  of  particulars  is  addressed  to  the  sound  dis- 
cretion of  the  court  and,  unless  it  is  made  to  appear 
that  this  discretion  has  been  abused,  the  ruling  will 
not  be  reversed.  Hartzell  v.  United  States,  8  Cir.,  72 
F.  2d  569,  575;  Pines  v.  United  States,  8  Cir.,  123 
F.  2d  825,  829.' 

"We  are  convinced  that  the  defendant  was  not  lack- 
ing as  to  information  of  the  acts  charged  to  have  been 
committed  by  him  and  the  regulations  and  statutes 
violated  thereby.  Thus  the  court  did  not  err  in  over- 
ruling the  motion  for  a  bill  of  particulars.'' 
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It  is  of  course  well  settled  that  judicial  notice  is  taken 
of  regulations  or  matters  published  in  the  Federal  Regis- 
ter. Such  publication  creates  a  rebuttal  presumption  of 
notice.  Such  is  so  declared  by  statute  44  U.  S.  C,  Sec. 
307,  and  likewise  by  a  similar  case  of  this  Circuit  involv- 
ing a  prosecution  under  this  same  Act  and  Revised  Maxi- 
mum Price  Regulation  169,  namely,  Flannagan  v.  U.  S., 
145  F.  2d  740  (C.  C.  A.  9). 

We  have  heretofore  pointed  out  that  each  and  every 
count  of  this  indictment  was  very  specific.  To  have 
pleaded  more  would  have  been  to  plead  evidentiary  facts. 

It  should  be  recalled  that  the  defendants  were  engaged 
in  the  wholesale  of  meat  products.  Surely,  as  such,  they 
were  aware  of  regulations  pertaining  to  their  industry, 
especially  since  their  industry  had  most  of  its  customers 
within  the  metropolitan  area  of  Los  Angeles.  The  de- 
fendants saw'  fit  not  to  take  the  stand ;  consequently  there 
is  no  evidence  contrary  to  that  offered  by  the  government. 

Where  have  they  shown  any  prejudice  from  the  denial 
to  grant  the  bill  of  particulars,  for  in  no  place  do  they 
state  that  the  court  read  to  tlie  jury  regulations  or  laws 
that  were  not  in  effect  as  of  the  dates  charged.  Their 
repeated  but  frivolous  charge  is :  The  indictment  fails  to 
use  "As  Amended,"  with  reference  to  the  Act,  or  "Re- 
vised," with  reference  to  the  Regulation. 

By  whatever  name  you  may  call  them,  or  whatever 
adjectives  are  api)ended  to  such  law  and  regulations;  they 
were  still  equally  valid  and  in  existence  as  of  the  dates 
charged  and  as  instructed  by  the  court. 


V. 

The  Evidence  Was  Entirely  Sufficient  to  Justify  the 
Verdict  as  to  Each  Count.  The  Verdict  Was 
Fully  in  Accord  With  the  Law. 

On  page  51  of  appellants'  present  brief  there  commences 
the  contention  that  the  evidence  is  insufficient  to  support 
the  verdict.  Here  again  we  see  the  already  well  w^orn 
contention  being  repetitiously  urged  that  the  indictment 
charged  offenses  under  the  Act  and  Regulation  that  were 
later  amended  and  revised.  We  feel  we  have  answered 
these  contentions  and  have  shown  that  no  prejudice  re- 
sulted to  appellants  from  such  omission,  even  though  it 
might  have  been  better  practice  to  have  inserted  in  the 
indictment  the  phrase  "As  Amended,"  and  the  term 
"Revised." 

There  are  certain  well-estabhshed  rules  governing  ap- 
peals. Before  discussing  in  detail  certain  of  the  conten- 
tions urged  by  appellants  with  regard  to  the  contended 
insufficiencies  of  the  evidence,  we  feel  that  it  will  not  be 
amiss  to  digress  and  set  forth  a  few  of  these  principles. 
They  are  as  follows : 

1.  Appellate  courts  will  indulge  all  reasonable  presump- 
tions in  favor  of  the  trial  court  and  draw  all  inferences 
permissible  from  the  record,  in  determining  whether  the 
evidence  is  sufficient  to  sustain  a  conviction. 

To  this  eft'ect : 

Henderson  v.  U.  S.,  143  F.  2d  681  ( C.  C.  A.  9). 

2.  Appellate  courts  will  rarely  substitute  its  views  on 
the  weight  of  the  evidence  for  those  of  the  jury,  even 
though  the  appellate  court  might  have  reached  a  different 
conclusion. 


To  this  effect  see : 

Jordan  V.  U.  S.,,  87  F.  2d  64  at  p.  67  (C.  A.  B.C.). 

3.  Normally,  the  sufficiency  of  the  evidence  is  a  jury 
question.  A  fairly  recent  case  in  support  of  this  proposi- 
tion, and  pointing  out  that  the  appellate  court  is  not  called 
upon  to  weigh  conflicting  testimony  but  only  to  determine 
whether  there  was  some  evidence  competent  and  substan- 
tial before  the  jury,  fairly  tending  to  support  the  verdict,  is 

Hemphill  v.  U.  S.,  120  F.  2d  115   (C.  C.  A.  9), 
cert.  den.  314  U.  S.  627. 

To  like  effect : 

Crumpton  v.  U .  S.,  138  U.  S.  361. 

In  view  of  the  above  well-settled  principles,  an  analysis 
of  the  testimony  will  clearly  show  that  there  w^as  sufficient 
evidence  before  the  jury  to  have  found  the  existence  of  a 
conspiracy  upon  the  part  of  both  Stillman  and  Segal.  They 
were  both  engaged  in  the  same  common  enterprise.  The 
testimony  clearly  shows  that  Segal  told  several  retail  meat 
merchants  that  they  would  have  to  pay  a  sum  of  money 
in  excess  of  the  ceiling  price;  that  Stillman  did  likewise, 
as  to  at  least  one  of  such  merchants,  the  witness  Muehl- 
berger  |  R.  90  and  93].  The  evidence  shows  that  the  in- 
voices did  not  reflect  the  true  price  as  to  those  counts  per- 
taining to  false  entries,  and  likewise  as  to  the  count  per- 
taining to  the  alteration  of  the  books  of  the  partnership. 
Count  32. 

The  evidence  also  shows  that  tliere  was  the  existence  of 
a  partnership,  first  under  the  name  of  the  Southern  Cali- 
fornia Meat  Company  No.  2,  existing  between  Stillman 
and  Segal,  commencing  in  August  of  1944.  and  following 
which  an  additional  partnership  existed  between  Stillman, 
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Segal    and    Rosensweig,    commencing    about   January    of 
1945,  under  the  name  of  Central  Packing  Company. 

Appellants  contend  that  there  is  no  proof  of  an  unlawful 
agreement.  This  Circuit,  and  others,  has  repeatedly  held 
that  the  proof  of  an  unlawful  agreement  may  be  had  by 
circumstantial  evidence.  To  such  effect  see  the  often 
quoted  case  of 

Marino  v.  U.  S.,  91  F.  2d  691  at  p.  694  (C.  C. 
A.  9). 

See: 

Quirk  V.  U.  S.,  161  F.  2d  138  (C.  C.  A.  8). 

In  affirming  a  conspiracy  prosecution  pertaining  to  the 
Emergency  Price  Control  Act  of  1942,  in  the  selling  of 
corn  in  excess  of  the  ceiling  price,  this  broad  principle  of 
participation  being  inferred  from  the  facts  and  circum- 
stances is  again  announced. 

In  a  very  recent  case  from  this  Circuit,  this  rule  is  again 
announced.    See : 

Nye  &  Nissen  v.  U.  S.,  168  F.  2d  846  ( C.  C.  /\.  9), 
aif.  336  U.  S.  613. 

This  Court,  on  page  852  of  the  Nye  &  A^sscn  opinion, 
stated  as  follows : 

"The  existence  of  a  conspiracy  may  be  inferred 
from  acts  of  persons  which  are  done  in  pursuance  of 
an  apparent  criminal  purpose.  Blumenthal  v.  United 
States,  9  Cir.,  158  F.  (2d)  883,  affirmed  332  U.  S. 
539,  68  S.  Ct.  248. 

"Once  the  existence  of  a  conspiracy  is  clearly  estab- 
lished, slight  evidence  may  be  sufficient  to  connect  a 
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defendant  with  it.  Meyers  v.  United  States,  6  Cir., 
94  F.  2d  433,  certiorari  denied  304  U.  S.  583,  58  S. 
Ct.  1059,  82  L.  Ed.  1545:  Phelps  v.  United  States, 
8  Cir.,  160  F.  2d  858.  The  evidence  here  is  more 
than  sHght." 

A  case  additionally  to  point  is  the  following : 

Bravcrman  v.  U.  S.,  125  F.  2d  283  (C.  C.  A.  6) 
(reversed  on  other  grounds,  317  U.  S.  49). 

In  the  Brai'erman  case  the  rule  with  respect  to  reason- 
able inferences  that  may  be  drawn  from  all  the  facts  and 
circumstances,  to  show  the  existence  of  the  conspiracy,  is 
noted  in  the  following  language  (p.  286)  : 

"The  rule  of  our  circuit  and  others  was  clearly 
stated  and  approved  by  ^Ir.  Justice  Sutherland,  re- 
tired, with  w^hom  sat  the  present  Chief  Justice  and 
Circuit  Judge  Clark  in  United  States  v.  Man  ton,  2 
Cir.,  107  F.  2d  834,  839:  Tt  is  not  necessary  that 
the  participation  of  the  accused  should  be  shown  by 
direct  evidence.  The  connection  may  be  inferred  from 
such  facts  and  circumstances  in  evidence  as  legiti- 
mately tend  to  sustain  that  inference.  Indeed,  often 
if  not  generally,  direct  proof  of  a  criminal  conspiracy 
is  not  available  and  it  will  be  disclosed  only  by  a 
development  and  collocation  of  circumstances.  In 
passing  upon  the  sufficiency  of  the  proof  it  is  not  our 
province  to  weigh  the  evidence  or  to  determine  the 
credibility  of  witnesses.  We  must  take  that  view  of 
the  evidence  most  favorable  to  the  government  and 
sustain  the  verdict  of  the  jury  if  there  be  substantial 
evidence  to  su])port  it.  Hodge  v.  United  States,  6 
Cir..  13  F.  2d  596:  Fitzgerald  v.  United  States,  6  Cir., 
29  F.  2d  881/  " 
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It  is,  of  course,  well  settled  that  co-defendants  may  be 
liable  even  though  they  only  aid  and  abet  one  anotner. 
This  principle  is  statutory. 

18  v.  S.  C,  Sec.  550  (1946  Edition). 

There  are  many  cases  construing  this  point,  including 
the  case  of  United  States  v.  Pinkcrtoii,  328  U.  S.  640  at 
p.  647. 

This  principle  is  acknowledged  in  this  Circuit  in  the  Nye 
&  Nissen  case,  168  F.  2d  846  at  p.  854  of  the  opinion. 
(Aff.  336U.  S.  613.)' 

Additional  authorities  upon  the  principle  of  holding 
joint  confederates  liable  for  the  acts  of  the  confederate, 
even  under  substantive  charges  upon  the  theory  of  aiding 
and  abetting,  are  the  following  cases : 

Boz.m  V.  U.  S.,  330  U.  S.  160  at  p.  164; 

Borgia  v.  U.  S,,  78  F.  2d  550  (C.  C.  A.  9),  cert, 
den.  296  U.  S.  615; 

U.  S.  V.  Ohveiss,  138  F.  2d  798  at  p.  800  (C.  C.  A. 
2),  cert.  den.  321  U.  S.  744. 

In  Answer  to  Additional  Specific  Complaints 
Raised  by  Appellants,  Discussing  the  Alleged 
Insufficiency  of  the  Evidence. 

We  have  already  covered  the  point  that  the  evidence  was 
entirely  sufficient  to  have  supported  the  jury's  verdict  that 
a  conspiracy  existed  and  could  logically  be  inferred  to  have 
existed  as  charged.  It  should  be  noted  that  neither  of  the 
appellants  testified;  they  were  content  to  conclude  without 
offering  any  aftirmative  evidence.  It  is  well  settled  that 
no  corroboration  need  be  h.ul  of  the  testimony  of  an  ac- 
complice, if  it  can  be  said  that  the  retail  merchants  who 
purchased    this   meat   were   accomplices.      In    the    federal 


—48— 

courts  it  is  well  settled  that  the  testimony  of  an  accom- 
plice alone  will  support  a  conviction;  and  further,  that  the 
court  is  not  compelled — although  it  is  better  practice — to 
give  an  instruction  along  this  line. 

To  this  effect: 

Caminetti  v.  U.  S.  242  U.  S.  470  at  p.  495; 

Mass  V.  U.  S.,  31   F.  2d   13   (C.  C.  A.  9),  cert. 
den.  279  U.  S.  865,  and 

Pine  V.  U.  S.,  135  F.  2d  353  at  p.  355  (C.  C.  A. 
5),  cert.  den.  320  U.  S.  740. 

A  rather  recent  opinion  of  the  Supreme  Court  supports 
the  proposition  that  by  reason  of  the  aiding  and  abetting 
statute,  acts  committed  by  one  conspirator  are  attributable 
to  his  co-conspirator  for  the  purpose  of  holding  him 
liable  for  the  substantive  offense,  and  this  is  true  whether 
the  overt  acts  charged  in  the  conspiracy  count  were  also 
charged  and  proved  as  substantive  counts,  pointing  out 
that  the  agreement  to  do  an  unlawful  act  is  distinct  from 
the  doing  of  the  act. 

To  such  effect: 

Pinkerton  v.  U.  S.,  328  U.  S.  640. 

Complaint  is  urged  that  there  was  only  one  merchant, 
namely,  the  witness  William  Muehlberger,  who  testified 
with  relation  to  o\'er-ceiling  purchase  discussions  with  the 
appellant  Stillman,  and  appellants  urge  that  there  is  no 
evidence  of  any  conspiracy  in  his  testimony.  To  this  we 
again  rei)ly  that  even  the  testimony  of  one  witness  con- 
cerning such  factors  is  sufficient.  The  witness  Muehl- 
berger stated,  in  effect,  that  Stillman  told  him  if  he  was 
to  secure  meat  lie  would  ha\-c  to  pay  li\e  cents  per  pound 
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over  the  ceiling  price  [R.  93-95],  and  that  he,  the  witness, 
paid  such  sum  over  and  above  the  ceiHng  price.  This, 
coupled  with  admissions  made  by  Stillman  to  the  witness 
Namson,  in  the  presence  of  Segal,  wherein  Stillman 
stated  that  a  sum  of  money  reflected  on  a  book  of  the 
partnership  resulted  from  bonuses  over  and  above  the 
ceiling  price  [R.  143],  together  with  the  partnership 
between  Segal  and  Stillman,  and  other  pertinent  evidence, 
was  sufficient  to  support  the  jury's  verdict,  especially 
when  there  was  no  evidence  to  the  contrary. 

The  complaint  concerning  the  testimony  of  witness 
Namson,  commencing  on  page  54  and  also  discussed  in 
other  parts  of  appellants'  brief,  overlooks  the  fact  that 
this  testimony  pertained  to  admissions  voluntarily  made 
by  either  Segal  or  Stillman  in  the  presence  of  Namson, 
and  they  were  offered  as  such  admissions.  To  discuss 
them  in  detail  would  be  to  over-lengthen  this  reply  brief. 
Counsel  complains  that  testimony  of  Internal  Revenue 
Agent  Bircher  (App.  Br.,  p.  55)  pertaining  to  disclosures 
made  by  Segal  concerning  his  income  tax,  is  not  proof 
of  conspiracy  or  a  declaration  in  furtherance  thereof. 
To  this  we  fully  agree  that  this  does  not  prove  a  con- 
spiracy nor  was  it  offered  for  that  purpose.  A  fair 
reading  of  the  transcript  will  clearly  reveal  that  this 
testimony  was  offered  as  to,  and  was  limited  solely  to, 
the  defendant  Segal  [R.  302-304]. 

Counsel's  reference  to  the  Krulczvitch  v.  U.  S.  case, 
336  U.  S.  440,  does  not  support  his  claims.  The 
Krulezi'itch  case  pertained  to  a  Mann  Act  prosecution, 
where  the  Supreme  Court  held  it  was  improper  to  utilize 
against  a  co-conspirator  standing  trial  the  remarks  be- 
tween a  victim  and  another  conspirator  occurring  six 
weeks   after   the  transportation.     The  evidence   was   not 
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offered  in  the  Krulci^  itch  case  as  offered  here,  namely, 
against  the  person  making  the  utterance.  We  are,  and 
of  course  must  be,  in  full  accord  with  the  Kridewitch 
opinion  and  also  its  very  excellent  discussion  criticizing 
the  over-use  of  the  conspiracy  charge.  In  other  words, 
the  Krulczvitch  case  holds  that  a  co-conspirator  is  not 
bound  by  the  remarks  of  a  fellow  conspirator,  occurring 
after  the  fulfillment  of  the  conspiracy.  It  does  no  violence 
to  the  established  rule  that  admissions  are  always  admis- 
sible against  the  person  making  same. 

The  Fisivick  case  is  also  not  properly  applied.  That 
case  holds  that  a  confession  or  admission  of  a  co-con- 
spirator after  his  apprehension  is  not  binding  on  the 
other,  and  also  that  a  conspiracy  terminated  with  the 
last  overt  act.  It  is  obvious  that  such  opinion  does  not 
apply  here. 

Appellants  also  argue  that  evidence  was  not  offered  to 
support  each  and  every  one  of  the  matters  referred  to 
in  the  conspiracy  count.  We  need  not  cite  authorities 
to  prove  that  such  is  not  required.  The  offense  is  the 
conspiracy  and  an  overt  act  performed  in  furtherance 
thereof.  Appellants  are  incorrect  when  they  state  that 
no  overt  act  was  proxed,  as  they  contend  on  page  56 
of  their  brief.  Without  going  into  all  of  such  overt  acts 
that  were  established,  we  specihcally  call  attention  that 
overt  act  "r"  of  Count  1.  is  fully  supported  by  Gov- 
ernment's Exhibit  No.  9,  admitted  into  evidence  |R.  1231. 
This  pertained  to  the  payment  by  the  merchant,  witness 
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Weaver,  of  over-ceiling  sums  paid  per  pound  for  beef 
of  from  five  to  eight  cents  per  pound.  There  was  no 
testimony  to  the  contrary. 

We  concede  that  no  testimony  was  offered  in  support 
of  several  of  the  overt  acts ;  however,  even  the  proof  of 
one  is  sufficient. 

Marino  z.'.  U.  S.,  91  F.  2d  691  (C.  C.  A.  9). 

There  is  also  authority  to  the  effect  that  proof  of  an 
overt  act  in  furtherance  of  a  conspiracy,  although  not 
charged,  is  proper. 

U.  S.  V.  Negro,  164  F.  2d  168  (C.  C.  A.  2). 

The  complaint  urged  with  respect  to  lack  of  proof  to 
hold  each  defendant  as  to  the  substantive  counts  has 
heretofore  also  been  frequently  urged,  but  it  is  well 
established  under  18  U.  S.  C.  550,  that  a.  person  is 
liable  for  an  act  of  his  confederate  even  under  a  sub- 
stantive charge,  u])on  the  theory  of  aiding  and  abetting. 

Nye  &  Nisseii  r.  U.  S.,  168  F.  2d  846  (C.  C.  A. 
9),  aft'd.  336  U.  S.  613. 

Appellants  also  argue  that  there  is  no  evidence  that 
the  defendants,  or  either  of  them,  made  or  caused  to  be 
made  any  false  entries  on  the  invoices  involved;  and, 
further,  they  urge  that  the  sales  records  or  invoices  are 
not  the  type  contemplated  by  the  regulation  which  requires 
the  making  and  retention  for  inspection  of  accurate 
records  of  each  sale.     With  regard  to  the  proof  of  the 
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defendants  making  such  entries  we  feel  the  evidence 
clearly  establishes  that  both  appellants,  as  partners  of 
this  concern,  caused  sales  records,  a  duplicate  copy  of 
which  was  given  to  the  buyer,  to  rellect  the  proper  selling 
price,  but  which  records  were  false  and  incorrect  in 
that  they  failed  to  reflect  entirely  what  was  charged 
to  the  various  merchants,  i.e.,  the  side  payments. 

In  the  appendix  we  have  set  forth  a  portion  of  the 
Revised  Maximum  Price  Regulation  No.  169.  We  now 
call  attention  to  the  portion  commencing,  "Section 
1364.407 — Records  and  Reports/'  A  reading  of  this 
subdivision  of  the  regulation  will  clearly  reveal  that  a 
practical  interpretation  to  be  given  such  regulation  is 
that  the  wholesaler  of  beef,  veal,  etc.,  shall  make  and 
preserve  sales  records  and  they  shall  be  accurate,  showing 
the  ''date,"  "name  and  address  of  the  buyer,''  "quantity, 
type  of  cut,"  "grade,"  "and  the  price  charged  or  received 
or  paid  therefor." 

How  the  regulation  could  be  any  more  specific  and 
upon  what  grounds  appellants  now  challenge  same  is 
diflicult  of  comprehension. 

Appellants  would  argue  that  there  is  no  proof  offered 
that  these  sales  records  and  books  were  the  kind  required 
to  be  kept,  and  tliat  the  prosecution  failed  to  produce 
evidence  to  that  effect.  Had  any  effort  been  made  to 
have  characteriz.ed  such  sales  slips  and  books,  counsel 
would  ]ia\e  then  objected  that  such  evidence  was  calling 
for  a  conclusion.  It  is  felt  that  tliis  matter  was  amply 
and  properly  covered  b\-  the  court's  instruction  and  that 
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the  regulations  speak  for  themsehes  and  fully  cover  the 
subject  here  involved. 

Appellants  fail  to  cite  a  single  case  supporting  their 
charge  that  such  sales  slips  and  books  of  a  concern  have 
not  been  held  to  be  the  type  required  by  the  provision 
of  RMPR  169. 

The  Contention  That  the  Side  Payments  Were 
Tips  Is  Evasive  and  Unfounded. 

On  page  62,  appellants  repeat  the  unique  contention 
that  the  price  received  over  and  above  the  ceiling  price 
for  the  meat  sold  was  in  the  nature  of  "gifts,''  "tips," 
or  "gratuities,"  pointing  out  that  they  were  similar  to 
a  tip  given  to  a  waiter  when  presented  with  a  restaurant 
bill.  This  contention  is  so  flimsy  and  unsound  that  it 
is  hardly  worthy  of  reply.  Suffice  it  to  say  that  each 
of  the  witnesses  testified  that  they  paid  certain  specific 
set  prices  per  pound  above  ceiling  price  to  one  or  either 
of  the  appellants  or  other  employees,  for  all  meat  re- 
ceived and  were  given  to  understand  if  they  didn't  so 
pay  they  wouldn't  receive  the  meat.  Tips  may  often  be 
placea  under  one's  coffee  saucer  and  to  that  extent  be 
concealed,  but  there  and  there  alone  is  there  any  similarity 
between  the  over-ceiling  charges  demanded  and  received 
by  the  appellants  and  the  contention  that  they  were 
"gifts"  or  "tips."  The  regulations  specifically  provide 
that  they  "shall  nut  be  evaded,  either  by  direct  or  indirect 
methods"  (see  appendix  to  this  brief),  R,  M.  P.  R.  No. 
169,  Sec.  1364.406. 
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VI. 
The   Regulations   Were   Sufficiently   Definite. 

On  page  63  of  appellants'  brief  the  contention  is  urged 
that  Revised  Maximum  Price  Regulation  169,  the  one 
most  pertinently  involved,  is  so  uncertain  it  cannot  form 
the  basis  of  any  criminal  prosecution.  Again  we  note 
that  appellants  rely  upon  the  Krause  case,  327  U.  S.  614. 
We  have  hertofore  pointed  out,  page  36  of  this  brief, 
that  the  Krause  opinion  approved  of  the  instant  Regula- 
tion 169  but  held  invaHd  the  Poultry  Regulation  269, 
because  it  did  not  specifically  prohibit  "tying"  agreements 
as  the  instant  Regulation  169  does. 

The  validity  of  the  regulation  in  question  has  been 
sustained  upon  numerous  occasions.  We  have  cited  many 
cases  to  such  effect.  It  has  been  the  subject  of  attack 
before  the  Emergency  Court  of  Appeals  and  there,  too, 
has  been  sustained. 

See: 

Superior   Packing    Co.   i'.    Clark,    164    F.    2d    343 

(Emer.  C.  A.); 
Ormoiit  ZK  Clark,  164  F.  2d  354  (Emer.  C.  A.). 

Even  a  stronger  answer  to  this  contention  is  the  very 
Act  itself,  where  Section  204(d)  of  the  Emergency  Price 
Control  Act  as  originally  adopted  and  likewise  as  amended, 
or  50  U.  S.  C.  924(d),  specifically  provides  that  no  court 
other  than  the  Sui)reme  Court  of  the  Emergency  Court 
of  Appeals  has  jurisdiction  to  determine  the  validity  of 
the  regulations.  This  princij^le  has  been  noted  in  the 
Supreme  Court  case  which  specifically  dealt  with  RMPR 
169  and  sustained  its  validity  to  the  there  attack,  namely, 
in  the  opinion  of — 

Yakus  V.  U.  S.,  321  U.  S.  414  at  p.  422. 
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In  the  opinion  affirmed  l^y  the  Yakiis  case,  namely, 
Rottenberg  v.  U.  S.,  137  F.  2d  850,  and  which  sustained 
the  vahdity  of  RMPR  169,  it  is  pointed  out  that  if  one 
wished  to  challenge  such  regulation  he  should  have  fol- 
lowed procedure  provided  for  in  the  Act. 

VII. 

No  Error  Was  Committed  Either  in  Admitting  the 
Income  Tax  Returns  or  the  Statement  Given  by 
One  Appellant  to  the   Internal   Revenue   Agents. 

Commencing  on  page  65,  the  contention  is  urged  that 
error  existed  in  admitting  in  evidence  the  income  tax 
returns  These  consisted  of  certified  copies  of  returns 
and  are  identified  in  the  record  as  Government's  Exhibits 
35,  36  and  ^7. 

We  shall  hereafter  cite  additional  authority  in  support 
of  their  introduction  but  at  the  present  time  we  wish  to 
state  that  we  cannot  agree  with  the  interpretation  that 
counsel  has  placed  upon  the  Grccnbmun  case,  cited  on 
page  65  of  appellants'  brief.  We  respectfully  submit 
that  the  Grcenbaum  case  holds  that  certified  copies  of 
tax  returns  are  admissible.  In  the  instant  case,  even 
less  objectionable  than  that  noted  in  the  Grcenbaum  case, 
the  returns  admitted  were  Stillman's  return  for  1944 
[Government's  Exhibit  35 J,  Segal's  return  for  1944 
[Government's  Exhibit  36],  and  the  partnership  return 
of  Stillman  and  Segal  for  1944  [Government's  Exhibit 
Z7].     It  is  established  that  such  returns  are  admissible. 

U.  S.  V.  Rollnick,  ct  al.,  91  F.  2d  911   (C.  C.  A. 
2),  rev.  as  to  defendant  Bernan  (302  U.  S.  11). 

Also  see: 

Steiner  7'.    U.  S.,   134  F.  2d  931    (C.   C.   A.   5), 
cert.  den.  319  U.  S.  774. 
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A  Similar  Such  Conten  '  on  With  Respect  to  Returns 
and  Statements  Has  Been  Rather  Recently  Decided 
Adverse  to  Appellants'  Contention. 

The  above  contention  is  based  on  this  Circuit's  opinion 
in  the  case  of  Shubin  v.  U.  S.,  164  F.  2d  377  (C.  C. 
A.  9). 

The  Shubin  case  was  tried  on  an  indictment  that  was 
substantially  the  same  as  the  instant  indictment.  It  was 
likewise  tried  before  the  Honorable  J.  F.  T.  O'Connor; 
it  was  a  case  that  preceded,  in  point  of  time,  the  instant 
case  by  but  a  few  days.  It  likewise  involved  a  conspiracy 
charge  to  violate  the  Emergency  Price  Control  Act  of 
1942,  together  with  the  pertinent  Maximum  Price  Regu- 
lations pertaining  to  meat  products.  The  substantive 
charges  in  the  Shubin  case  were  similar  to  those  involved 
in  the  instant  case. 

Appellants  in  the  Shubin  case  raised  similar  contentions 
to  those  now  being  urged  in  the  instant  case,  with  respect 
to  the  introduction  of  income  tax  returns  and  statements 
which  they  had  voluntarily  given  to  the  agents  of  the 
Bureau  of  Internal  Revenue.  This  Circuit  held  adverse 
to  the  contentions  there  urged  and  held  that  the  court 
ruled  correctly  in  admitting  such  testimony. 

In  the  instant  case  attention  is  invited  that  the  witness 
Segal  voluntarily,  and  not  in  response  to  any  subpoena, 
appeared  before  an  agent  of  the  Bureau  of  Internal  Rev- 
enue, on  or  about  June  9,  1945,  and  gave  a  statement  [R. 
246].  He  was  advised  that  he  was  not  required  to  make 
the  statement;  that  he  had  a  right  to  be  represented  by 
an  attorney  or  an  accountant,  and  a])parently  freely  and 
voluntarily  gave  such  statement  [R.  246],  in  which  state- 
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ment  appellant  Segal  made  certain  admissions  that  were 
utilized  in  the  instant  trial. 

This  statement  was  Government's  Exhibit  33.  The 
testimony  of  the  Internal  Revenue  Agent  Bircher  was 
only  given  after  full  and  complete  authority  had  been 
obtained  as  is  required  by  26  U.  S.  C,  Sec.  55,  and  the 
pertinent  regulations  under  the  Treasury  decisions. 

It  should  be  noted  that  this  testimony,  the  statement, 
was  limited  as  to  the  appellant  Segal  [R.  302-304]. 

Internal  Revenue  Agent  Phoebus  gave  certain  testi- 
mony concerning  conferences  that  he  had  had  with  the 
appellants,  Stillman  and  Segal  [R.  297  through  308]. 
Government  Agent  Phoebus  likewise  had  authority  for 
so  testifying. 

A  case  to  point  is : 

U.   S.  z'.  Monjov,   147  F.  2d  916   (C.  C.  A.   3), 
cert.  den.  325  U.  S.  859. 

The  Monjov  case  holds  that  Agents  of  the  Bureau  of 
Internal  Revenue  may  testify  if  they  have  authority,  and 
that  such  procedure  is  not  contrary  to  the  Treasury 
regulations  nor  in  violation  of  the  Fifth  Amendment, 
where  it  is  established  that  such  statement  is  voluntary. 

Appellants  contend  that  the  receipt  in  evidence  of 
testimony  of  the  admissions  so  made  by  the  appellants 
violated  the  Fifth  Amendment  by  compelling  them  to 
testify  against  themselves,  and  primarily  cite  in  support 
of  their  contention  Couusclinau  z'.  Hitchcock,  142  U.  S. 
547.  The  Counsehnan  case  is  not  at  point.  In  that  case 
the  witness  had  been  compelled  to  ai)pear  before  a  grand 
jury  and  there  refused  to  give  testimony  which  might 
tend   to   incriminate   him.    since   no   immunity   was   guar- 
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anteed.  An  element  of  com  pulsion  was  present  in  the 
Counschnan  case.  Such  is  not  true  here.  The  record 
clearly  shows  that  the  admissions  or  statements  made  by 
both  Stillman  and  Segal  were  voluntary  and  were  with- 
out any  element  of  compulsion.  There  was  no  evidence 
offered  to  the  contrary.  Witness  Segal  seemed  to  be 
anxious  to  adjust  his  income  tax  difficulties  even  though 
by  so  doing  he  admitted  violating  ceiling  prices  estab- 
lished by  OPA.  He  admitted  the  receipt  of  sizeable 
sums  of  money  as  "side  money"  [R.  276,  277  and  279]. 
Apparently  appellants  were  not  concerned  with  their 
wilful  violations  of  the  OPA  law  and  its  regulations  but 
were  concerned  over  their  possible  tax  frauds. 

Segal  was  given  an  appropriate  warning  and  given 
the  right  to  refuse  to  speak  or  to  incriminate  himself 
[R.  246]. 

In  this  case  we  find  that  all  of  the  requirements  were 
met  to  allow  the  United  States  Attorney  to  use  the  docu- 
ments and  testimony  of  the  agents,  as  is  called  for  by 
the  statute,  for  official  use.  There  was  thus  compliance 
with  every  provision  of  the  law  and  regulation,  and  the 
information  and  documents  of  the  Internal  Revenue 
Agents  were  duly  made  available  to  the  Government  in 
conformance  with  legal  requirements. 

There  was  precedence  for  this  procedure.  We  believe 
that  it  is  sufficient  to  set  forth  such  cases  with  but  brief 
comment : 

Gibson  V.  U.  S.,  31  F.  2d  19  (C.  C.  A.  9),  cert, 
den.  279  U.  S.  866; 

Greenbamn  v.  U.  S.,,  113  F.  2d  113,  126  (C.  C.  A. 
9). 
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Lewy  V.  U.  S.,  29  F.  2d  462,  464  (C.  C.  A.  7), 
cert.  den.  279  U.  S.  850; 

Lezvis  V.  U.  S.,  38  F.  2d  406  (C.  C.  A.  9). 

In  the  Gibson  case  the  indictment  charged  a  conspiracy 
to  violate  the  National  Prohibition  Act.  In  support  of  its 
case  the  Government  there  introduced  in  evidence,  over 
objection,  an  affidavit  made  by  the  defendant  six  months 
after  the  return  of  the  indictment,  and  which  had  been 
delivered  to  a  Deputy  Collector  of  Internal  Revenue  with 
the  assurance  on  the  part  of  the  Deputy  that  it  would  be 
considered  as  only  bearing  on  his  income  tax  obligation. 

In  admitting  the  testimony  with  reference  to  this  af- 
fidavit, the  court  pointed  out  that  the  Deputy  Collector  was 
incompetent  to  waive  such  right  and  held  the  same  ad- 
missible, as  is  indicated  on  page  22  of  the  Gibson  case. 

We  have  indicated  that  no  compulsion  was  exercised 
against  either  of  the  appellants.  It  is  the  opinion  of  the 
appellee  that  the  law  governing  is  not  that  as  designated  in 
the  Counsclman  case  or  the  Monia  case,  which  last  men- 
tioned case  also  referred  to  testimony  given  before  a  grand 
jury  in  obedience  to  a  subpoena;  but  that  the  law  is  gov- 
erned by  principles  indicated  in  cases  dealing  with  the 
distinction  between  admissions  and  confessions  and  the  ad- 
missibility of  such  testimony  under  such  circumstances. 

A  case  sustaining  the  introduction  of  admissions  made 
to  a  police  officer  after  the  defendant's  arrest,  even  when 
the  defendant  appeared  to  be  nervous  and  jittery  and  w^as 
under  the  influence  of  liquor,  and  was  not  even  warned 
that  such  statements  might  be  used  against  him  and  had 
not  been  charged  with  any  crime,  is  the  case  of 

Morton  v.  U.  S.,  147  F.  2d  28  (C.  A.  D.  C),  cert, 
den.  324  U.  S.  825. 
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The  Morton  case  clearly  recognizes  that  the  rule  with 
regard  to  the  receipt  in  evidence  of  admissions  is  much 
less  onerous  than  those  concerning  confessions.  After 
reciting  the  facts  as  above  noted,  the  court,  on  page  31, 
states  as  follows: 

"*  *  *  Even  a  confession,  given  under  such  cir- 
cumstances, would  have  been  admissible.  The  rules 
governing  the  reception  in  evidence  of  admissions  are 
much  less  onerous  than  those  concerning  confessions. 
There  was  no  reason  for  an  instruction  as  to  the 
difference  between  an  admission  and  a  confession. 
That  was  a  question  of  law,  not  for  the  jury,  but  for 
the  trial  judge.  There  was  no  reason  for  an  instruc- 
tion on  what  constitutes  an  involuntary  confession, 
because  no  confession  was  offered  or  received  in  evi- 
dence." (Citing  many  cases  in  the  footnotes.)  (Em- 
phasis added.) 

It  is  thus  seen  that  in  the  instant  case  the  admissions 
made  by  appellant  Segal,  and  even  the  slight  admissions 
made  by  the  appellant  Stillman  long  before  the  return 
of  this  indictment,  and  made  to  agents  investigating  their 
income  tax  liabilities,  were  not  in  the  nature  of  confes- 
sions but  were  in  the  nature  of  admissions;  consequently, 
there  was  no  duty  upon  the  part  of  the  court  to  have 
submitted  to  the  jury  the  instruction  as  proposed  by  the 
appellants,  particularly  as  set  forth  on  pages  89  and  90 
of  Appellants'  Opening  Brief. 

A  reading  of  the  testimony  as  is  reflected  in  Govern- 
ment's Exhibit  33 — the  statement  of  the  appellant  Segal — 
will  clearly  denote  that  it  was  not  a  confession  of  the  crime 
charged  in  this  indictment ;  it  amounted  to  attempted  ex- 
planations of  certain  moneys  he  had  received  as  so-called 
"gifts"  from  customers  paying  him  sums  of  money  in  ad- 
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dition  to  the  ceiling  price  on  meats  sold.  It  was  of  a  gen- 
eral nature  and  did  not  cover  any  of  the  specific  charges 
contained  in  this  indictment,  this  indictment  having  been 
filed  about  nine  months  later,  namely,  in  March  of  1946. 

Even  though  the  statements  made  by  appellants  Still- 
man  and  Segal  to  the  Internal  Revenue  Agents  might  be 
classified  as  confessions,  still,  the  following  authority 
justifies  their  introduction. 

See: 

U.   S.  V.   Bayer,  331    U.   S.   532    (particularly  on 
p.  539). 

Radovich,  one  of  the  appellants  who  had  served  with 
distinction  in  the  Air  Forces  of  the  United  States  Army, 
was  ordered  to  report  to  Mitchell  Field.  He  was  placed 
under  arrest  and  confined  to  the  Psychopathic  Ward.  He 
was  denied  callers  and  communication  with  others.  While 
under  such  constraint  he  made  a  first  confession.  This, 
the  Supreme  Court  held,  they  would  assume  was  inadmis- 
sible. At  a  later  date,  Radovich  made  a  second  confession 
to  an  FBI  Agent.  At  the  time  of  making  the  second  con- 
fession he  was  confined  to  the  Base.  He  volunteered  facts 
that  were  not  disclosed  in  the  original  statement  or  con- 
fession. He  was  warned  that  the  second  statement  might 
be  used  against  him.  He  requested  the  original  statement 
— the  one  that  had  been  taken  while  he  was  restricted — 
and  the  second  one  was  labeled  a  supplementary  state- 
ment and  was  basically  the  same  as  the  first.  The  court 
permitted  the  introduction  of  the  second  statement  although 
he  urged  that  it  was  the  fruits  of  the  earlier  one,  and  on 
page  541  of  the  Bayer  case  stated  as  follows: 

"*     *     *     The  second  confession  in  this  case  was 
made  six  months  after  the  first.     The  only  restraint 
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under  which  Raclovich  labored  was  that  he  could 
not  leave  the  base  limits  without  permission.  Cer- 
tainly such  a  limitation  on  the  freedom  of  one  in  the 
Army  and  subject  to  military  discipline  is  not  enough 
to  make  a  confession  voluntarily  given  after  fair 
warning  invalid  as  evidence  against  him.  We  hold 
the  admission  of  the  confession  was  not  error.  Cf. 
Lyons  v.  Oklahoma,  322  U.  S.  596." 

The  attitude  of  the  Supreme  Court  with  respect  to 
admissions  of  guilt  and  the  propriety  of  receiving  such 
in  evidence,  and  the  differentiation  from  the  principles 
announced  in  the  McNabb  case,  is  illustrated  in  the  fol- 
lowing : 

U.  S.  V.  Mitchell,  322  U.  S.  65. 

In  the  Mitchell  case,  admissions  made  immediately  after 
the  arrest  were  held  proper  and  such  statements  were  not 
nullified,  although  after  making  the  statements  Mitchell 
was  held  for  eight  days  before  he  was  arraigned,  the  court 
pointing  out  that  the  illegality  of  the  detention  does  not 
retroactively  change  the  circumstances  under  which  the 
disclosures  were  made. 

This  Circuit  has  held,  subsequent  to  the  McNabh  and 
Anderson  Supreme  Court  decisions,  that  testimony  is  ad- 
missible of  statements  made  by  the  accused  to  an  FBI 
Agent  before  any  charges  had  been  filed  against  the  ac- 
cused, where  there  was  no  showing  of  any  mistreatment 
or  anything  of  a  negative  nature  to  their  being  but  free 
and  voluntary. 

To  this  effect: 

Cohen  V.  U.  S.,  144  F.  2d  984  (C.  C.  A.  9). 
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This  Circuit  has  also  held  that  there  is  no  presump- 
tion against  a  confession  and  no  burden  upon  the  Gov- 
ernment to  establish  its  voluntary  character. 

To  this  effect,  see: 

Gray  v.  U.  S.,  9  F.  2d  337  at  p.  339  (C.  C.  A.  9). 

"*  *  '•'  It  is  the  rule  in  the  federal  courts  that 
the  fact  that  a  confession  is  made  by  an  accused  per- 
son even  while  under  arrest  or  when  drawn  out  by 
the  questions  of  an  officer  does  not  necessarily  render 
it  involuntary.  There  is  no  presumption  against  a 
confession  and  no  burden  upon  the  government  to 
establish  its  voluntary  character.  Murphy  v.  United 
States  (C.  C.  A.),  285  F.  801,  807;  Sparf  v.  United 
States,  156  U.  S.  51,  55  S.  Ct.  273,  39  L.  Ed.  343; 
Perovich  v.  United  States,  205  U.  S.  S6,  91,  27  S. 
Ct.  456,  51  L.  Ed.  722." 

Even  where  a  defendant  denies  his  guilt  and  he  makes 
exculpatory  statements,  such  statements  are  admitted  as 
admissions  and  the  cases  hereunder  noted  point  out  that 
the  rule  with  regard  to  reception  of  admissions  is  less 
onerous  than  those  concerning  confessions. 

To  this  effect: 

Ercoli  V.  U.  S.,  131  F.  2d  354  at  p.  356  (C.  A. 
D.  C); 

Beck  7'.  U.  S.,  140  F.  2d  169  (C.  A.  D.  C). 

It  is  therefore  submitted  that  the  testimony  containing 
admissions  upon  the  part  of  appellants  was  clearly  admis- 
sible. This  testimony,  including  the  statement  given  by 
Segal,  was  not  in  the  nature  of  confessions  but  rather 
that  of  admissions  that  had  been  voluntarily  made. 
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The  Disclosure  of  Admissions  and  Statements  Given 
to  the  Bureau  of  Internal  Revenue  Was  Not  Con- 
trary to  Any  Constitutional  Rights  of  the  Appellants. 

It  should  be  noted,  and  there  is  no  contrary  evidence, 
that  the  statement  given  by  the  appellant  Segal  was  free 
and  voluntary.  No  compulsion  was  exercised  upon  him. 
This  testimony  was  limited  as  to  Segal  [R.  302-304]. 

The  cases  that  counsel  cited  as  noted  on  page  67  of 
appellants'  brief  are  not  in  point.  In  C ounselman  v.  Hitch- 
cock, 142  U.  S.  547,  the  witness  had  been  compelled  to 
appear  before  a  grand  jury  and  there  refused  to  give 
testimony  which  might  tend  to  incriminate  him,  since  no 
immunity  was  guaranteed.  An  element  of  compulsion  was 
present  in  the  Counselman  case. 

In  the  Monia  case,  317  U.  S.  424,  a  person  testified  in 
obedience  to  a  subpoena.     Thus  again  compulsion  existed. 

The  Feldman  case  gives  little  support  to  appellants' 
contention.  That  case  deals  with  a  mail  fraud  "kiting"  of 
checks,  and  the  Supreme  Court  held  that  the  rights  of 
Feldman  were  not  violated  although  testimony  he  had 
been  compelled  to  give  in  a  State  court  was  used  against 
him  in  a  Federal  prosecution.  There  was  no  evidence 
that  Federal  Agents  had  participated  in  the  State  proceed- 
ing. 

In  the  instant  case,  when  Segal  gave  his  statement  which 
was  reduced  to  writing  and  which  he  signed  a  few  days 
after  he  had  given  it  [namely,  Government's  Exhibit  33], 
or  when  he  or  Stillman  talked  to  Internal  Revenue  Agents, 
they  apparently  did  so  of  their  own  volition. 
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It  has  been  held  that  a  vokintary  extra-judicial  admis- 
sion is  admissible  notwithstanding  that  the  accused  was 
not  warned  that  his  statement  might  be  used  against  him. 

U.  S.  V.  Heitner,  149  F.  2d  105,  107  (C.  C.  A.  2), 
cert.  den.  326  U.  S.  727; 

Himmelfarb  v.  U.  S.,  F.  2d  (C.  C.  A.  9) 

(June  3,  1949). 

A  case  to  point  is  that  of 

Shapiro  v.  U.  S.,  335  U.  S.  1. 

In  the  Shapiro  case  and  in  obedience  to  an  administra- 
tive subpoena  the  accused  first  produced  sales  records  he 
was  required  to  keep  under  "OPA,"  but  when  he  so  ap- 
peared he  claimed  his  constitutional  privilege.  Later,  he 
was  prosecuted  for  violation  of  the  Emergency  Price 
Control  Act  based  upon  evidence  he  so  produced.  Although 
the  Emergency  Price  Control  Act  adopted  the  immunity 
provisions  of  the  Compulsory  Testimony  Act  of  1893, 
the  court  held  that  such  did  not  give  him  immunity  from 
prosecution  of  making  tie-in  sales  in  violation  of  regula- 
tions under  the  Emergency  Price  Control  Act. 

Another  interesting  point  of  the  Shapiro  case  is  the 
language  of  the  Supreme  Court  on  page  3  thereof,  namely, 
at  the  very  outset  the  Supreme  Court  omits  utilizing  the 
phrase  appellants  now  so  strongly  urge  should  have  been 
inserted  in  this  indictment,  namely,  "As  Amended,"  when 
it  refers  to  the  Emergency  Price  Control  Act.  This  is 
more  singular  inasmuch  as  in  the  Shapiro  case  the  Emer- 
gency Price  Control  Act  had  been  amended  at  least  twice 
prior  to  the  date  of  the  issuance  of  the  subpoena  of  Sep- 
tember 29,  1944,  requiring  Shapiro  to  produce  the  records 
there  involved. 


Under  separate  headings  appellants  have  made  similar 
such  objections  to  the  introduction  of  these  returns  and  the 
statement  given;  however,  we  feel  that  such  contentions 
are  untenable  and  have  been  amply  answered. 

VIII. 
No  Error  Existed  With  Respect  to  Exhibit  No.  39. 

It  is  our  opinion  that  counsel  for  appellants  is  mistaken 
in  the  assertion  at  page  71  of  appellants'  brief,  that  Ex- 
hibit No.  39  (a  book  which  was  ordered  withdrawn)  re- 
mained in  evidence  or  was  submitted  to  the  jury.  If  we 
recall  the  transcript — and  we  believe  we  do — the  correct 
statement  concerning  Exhibit  No.  39,  namely,  one  of  the 
record  books  of  the  Southern  California  Meat  Company, 
is  that  it  was  first  marked  for  identification  [R.  293]. 
Later  during  the  testimony  concerning  this  book  certain 
sheets  were  abstracted  from  it  and  they  became  Govern- 
ment's Exhibits  39(a),  39(b),  and  39(c).  These  last 
mentioned  sheets  from  Book  39  were  identified  and  received 
into  evidence  [R.  299]. 

IX. 

No  Error  Existed  in  the  Admission  of  Exhibits  10  and 

11,  Testified  to  by  the  Witness  Samuel  Namson. 

Exhibit  10  was  seven  sheets  from  the  "general  ledger" 
of  the  partnerships  operated  by  the  appellants,  namely,  the 
Central  Packing  Company,  and  Exhibit  11  was  four  sheets 
from  the  same  book.  Witness  Namson  testified  concerning 
certain  admissions  or  statements  that  had  been  made  by 
.Stillman  Dr  Segal,  or  by  one  or  either  of  them  in  the  pres- 
ence of  each  other,  when  they  had  talked  with  him  concern- 
ing books  of  the  Central  Packing  Company  from  which 
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Government's  Exhibits  Nos.  10  and  11  were  a  part.  This 
testimony  commences  [R.  139]  and  pertained  to  certain 
entries  that  were  not  correct  and  wherein  admissions  had 
been  made  concerning  money  appellants  had  accumulated 
from  the  sale  of  meat,  from  bonuses  over  and  above  ceil- 
ing prices  [R.  143].  It  is  believed  that  a  reading  of  the 
transcript  wall  clearly  reflect  that  sufficient  admissions  and 
identification  were  made  by  the  appellants  to  Namson,  to 
lay  a  foundation  for  the  introduction  of  the  exhibits  now 
complained  of. 

It  should  be  observed  that  there  was  no  testimony  con- 
trary to  that  given  by  witness  Namson. 

X. 

Proper  Foundations  Were  Laid  for  the  Admission  of 
All  Books  and  Records  Received  in  Evidence. 

Commencing  on  page  7'h  of  appellants'  brief,  complaint 
is  made  that  no  proper  foundation  was  laid  for  the  intro- 
duction of  Exhibits  39(a),  39(b),  and  39(c).  These  books 
were  originally  a  part  of  Exhibit  No.  39,  for  identification, 
a  book  of  the  partnership  Southern  California  Meat  Com- 
pany No.  2.  This  book  had  been  handed  to  Internal  Rev- 
enue Agent,  the  witness  Phoebus,  when  he  had  talked  with 
Stillman  in  April  of  1945,  it  having  been  handed  to  him 
in  response  to  his  request  to  look  at  their  books  [R.  294, 
295  and  297]. 

It  is  thus  seen  that  sufficient  admissions  were  made  as  to 
the  character  of  the  books  by  one  of  the  persons  involved, 
from  which  the  jury  could   infer   that  such   books   were 
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books    maintained    by    the   partnership   of    the   appellants 
Stillman  and  Segal. 

Even  though  the  objection  concerning  lack  of  founda- 
tion, as  announced  by  the  "regular  entry  rule"  of  28  U.  S. 
C.  A.  695  [1946  Ed.]  might  apply,  it,  too,  was  met  in 
this  case. 

A  like  objection  under  similar  circumstances  was  made 
to  the  introduction  of  books  and  records  in  Ilseng  v.  U.  S., 
130  F.  2d  823  at  p.  826  (C.  C.  A.  9),  cert.  den.  314  U.  S. 
665,  wherein  the  court  held  there  was  a  sufficient  showing 
to  justify  their  admissibility. 

In  an  analogous  situation  involving  the  violation  of 
M.  P.  R.  169,  the  court  rejected  the  contention  that  such 
books  were  not  kept  in  the  regular  course  of  business. 

vSee,  to  this  effect: 

Zimberg  v.  U.  S.,  142  F.  2d  132  (C.  C.  A.  1),  cert, 
den,  323  U.  S.  712. 

We  repeat  that  all  of  such  exhibits,  or  books  of  the 
partnership  concern,  were  properly  identified  by  direct 
admissions,  and  that  the  objections  urged  at  trial,  or  pres- 
ently, go  to  the  weight  rather  than  to  the  admissibility  of 
such  documents. 
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XL 

No  Error  Existed  in  the  Instructions  Given  or  in 
Rejecting  Those  Urged. 

Commencing  on  page  80  of  appellants'  brief  the  con- 
tention is  now  urged  that  error  existed  in  the  instructions 
given.  Here,  again,  and  for  several  pages  we  see  the 
complaint  that  the  court  read  from  the  Emergency  Price 
Control  Act  "As  Amended,"  and  from  R.  M.  P.  R.  169, 
as  ''Revised."  It  is  felt  that  we  have  heretofore  an- 
swered these  contentions  and  that  there  is  no  merit  to  this 
overly  nice  argument. 

Appellants  fail  to  show  wherein  the  instructions  read 
were  contrary  to  the  law  and  regulation  in  effect  as  of  the 
dates  when  the  offenses  were  alleged  to  have  been  com- 
mitted. 

On  page  81  the  appellants  assert  a  rather  novel  com- 
plaint to  the  effect  that  the  court  should  not  have  in- 
structed as  to  the  highest  price  allowable  for  the  meat  in 
question  as  of  the  dates  charged.  This  complaint  is  par- 
ticularly unique  in  that  our  search  of  the  record  fails 
to  reveal  that  any  objection  was  made  to  this  instruction. 
We  are  referring  to  the  instruction  reflected  on  page  362 
of  the  transcrij)t.  Furthermore,  it  will  be  seen  that 
counsel  virtually  stipulated  to  this  instruction  when  he 
made  no  objections  to  what  the  OPA  Price  Specialist.  Cun- 
ningham, would  be  able  to  testify  to  as  is  reflected  [R. 
288-291]. 

No  magic  lurks  in  the  phrase  "As  Amended,"  or  "Re- 
vised." The  court  did  instruct  this  jury  in  accordance  with 
the  law  and  regulations  applicable  as  to  the  dates  involved. 

On  page  84,  appellants  complain  that  the  court  failed 
to  define  what  document  or   record  was  required  to  be 
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kept  under  the  law,  the  contention  being  urged  that  there 
is  nothing  in  the  regulations  to  define  what  type  of  records 
were  required  to  be  kept.  Here,  again,  quibbling  is  in- 
dulged in.  Surely  no  aid  would  be  had  in  reading  more 
to  the  jury  than  is  reflected  in  the  regulation  itself,  namely, 
that  portion  of  R.  M.  P.  R.  No.  169,  "Section  1364.407— 
Records  and  Reports."  The  court  read  this  portion  of 
the  regulation  to  the  jury  [R.  368].  Could  it  have  been 
more  specific? 

No  confusion  was  had  in  that  at  one  time  the  court 
would  refer  to  the  pertinent  Act  and  omit  to  use  the  phrase 
"As  Amended,"  and  then  at  other  times  insert  the  phrase 
"As  Amended,"  in  his  instructions.  We  have  hereto- 
fore pointed  out  how  the  Su])reme  Court  itself,  in  a  com- 
paratively recent  case  and  a  case  which  was  decided  under 
the  Emergency  Price  Control  Act  of  1942  (As  Amended), 
did,  within  the  first  sentence  of  that  opinion  refer  to  the 
Act  without  utilizing  the  term  "As  Amended,"  although 
at  the  time  in  question  the  Act  had  been  amended  at 
least  two  times  prior  to  the  pertinent  dates  there  in- 
volved. 

To  this  efifect,  see : 

Shapiro  v.  U.  S.,  335  U.  S.  1  at  p.  3. 

At  page  86,  appellants  endeavor  to  find  consolation  in 
this  court's  recent  opinion  of  Sanincl,  et  al.  v.  U.  S.,  169 
F.  2d  7S7. 

As  we  have  heretofore  stated,  the  Samuel  case  is  read- 
ily distinguishable  on  the  instructions,  from  the  instant 
case.  Tn  fact,  the  only  similarity  between  the  instant 
case  and  the  Samuel  case  is  that  they  both  involved,  at 
least  in  part,  violations  of  the  Emergency  Price  Control 
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Act.  In  passing,  it  should  be  noted  that  even  this  Cir- 
cuit in  the  Samuel  case,  although  this  Act  had  been 
amended  prior  to  the  dates  of  the  alleged  offense,  re- 
ferred to  the  Act  without  utilizing  the  term  "As  Amended" 
(see  p.  789  of  Samuel  opinion).  The  distinguishable  feat- 
ure between  this  case  and  the  Samuel  case  is  that  in  the 
instant  case  no  speculation  was  required  in  that  no  ob- 
jections were  even  voiced;  even  the  contrary  existed  by 
reason  of  the  stipulation,  namely,  the  price  permitted  to 
be  charged  for  the  meat  in  question  was  definitely  estab- 
lished by  regulation  and  the  court  properly  so  instructed 
without  objection  upon  the  part  of  appellants.  Whereas, 
in  the  Samuel  case,  by  reason  of  the  type  of  whisky  in- 
volved, there  was  uncertainty  as  to  the  maximum  price 
fixed  or  allowed.  This  court,  on  page  792  of  its  opin- 
ion, stated: 

"*  *  *  It  was  the  law  that  before  the  whiskey 
could  be  sold  legally,  a  maximum  price  must  be  fixed. 
It  will  be  seen  that  so  far  as  shown  none  was  fixed 
for  the  whiskey  in  suit.  The  court  then  gave  an  er- 
roneous formula  for  ascertaining  the  maximum  whole- 
sale price  for  whiskey." 

In  a  summation  of  its  views  in  the  Samuel  case,  a  clear 
distinction  is  had  as  will  be  noted  on  page  798  thereof. 

"Summarizing  our  conclusion  is :  The  judgment 
must  be  and  is  reversed  because  it  rests  upon  a  general 
verdict  which  may  have  been  found  upon  the  jury's 
conclusion  that  a  conspiracy  existed  to  violate  any 
one,  any  two,  or  all  of  three  United  States  laws,  set 
up  in  one  count,  one  of  which  was  erroneously  defined 
to  the  jury,  and  such  erroneously  defined  law  was  so 
closely  connected  with  both  of  the  other  laws  in  the 
alleged  conspiracy  as  to  affect  the  decision  upon  them 
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to    the    reversible    prejudice    of    all    defendant-appel- 
lants." 

Another  objection  that  appellants  now  raise,  commenc- 
ing page  87  of  their  brief,  is  the  court's  instruction  that 
the  jury  decided  the  case  upon  the  law  effective  as  of  the 
dates  involved,  although  the  Emergency  Price  Control  Act, 
As  Amended,  had  expired  on  June  30,  1946.  Appellants 
again  contend  that  the  termination  of  the  Act  barred 
prosecution  for  offenses  committed  when  the  Act  was  in 
effect.  This  is  obviously  an  unsound  and  unwarranted 
argument  and  is  contrary  to  the  Act  itself.  50  U.  S.  C. 
App,,  Sec.  901(b)  provides  for  a  savings  clause  even 
after  the  expiration  of  the  Act.  Such  is  also  the  general 
law  by  reason  of  the  Code  provision  which  provides  that 
even  the  repeal  of  the  statute  does  not  affect  existing  lia- 
bilities unless  the  repeal  expressly  so  provides. 

To  this  effect: 

1  U.  S:  C,  Sees.  29  and  29(a),  but  now  U.  S.  C, 
Sees.  109,  110. 

There  Was  No  Error  in  Refusing  to  Give  the  Instruc- 
tion Requested,  Concerning  the  Voluntary  or  Non- 
voluntary Character  of  a  Statement  Given  by  One  of 
the  Appellants. 

On  i)age  89  of  appellants'  brief,  counsel  set  forth  an 
instruction  which  the  court  refused.  This  instruction  con- 
cerned whether  or  not  the  statement  given  by  Segal  to 
the  agents  of  the  Bureau  of  Internal  Revenue  was  volun- 
tary or  not.  In  view  of  llie  record  there  was  no  occa- 
sion for  giving  sucli  an  instruction. 

In  the  first  place  there  was  no  testimony  to  offset  the 
prijiia  facie  voluntariness  of  the  statement.     No  one  re- 
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futed  the  language  of  the  signed  statement  or  the  wit- 
ness who  testified  to  its  vohmtary  character.  Further- 
more, appellants  do  not  concede  that  it  was  a  confession; 
in  fact,  in  many  respects  it  was  more  in  the  nature  of  an 
exculpatory  statement  although  it  did  contain  certain 
admissions. 

At  another  point  in  this  brief,  commencing  page  59  we 
have  endeavored  to  set  forth  the  law  with  respect  to  the 
distinction  between  confessions  and  admissions  and  feel 
that  such  authorities  support  the  position  we  now  urge. 

In  addition,  attention  is  invited  to  a  recent  opinion  of 
this  Circuit,  namely, 

Himmelfarh,  et  al.  v.  U.  S.,  F.  2d  (C.  C. 

A.  9),  June,  1949.    - 

We  Cjuote  from  certain  of  the  o])inion  as  follows : 

"*  *  *  Voluntary  admissions,  or  indeed  volun- 
tary confessions,  may  be  received  in  evidence  against 
the  giver  without  proof  of  warning." 

It  seems  well  established  that  an  admission  is  admissible 
in  evidence  notwithstanding  that  the  accused  was  not  pre- 
viously warned  that  his  statement  would  be  used  against 
him.    To  this  effect : 

U.  S.  V.  Hcitner,  149  F.  2d  105  (C.  C.  A.  2). 

The  cases  relied  upon  by  appellants  in  support  of  their 
position,  such  as  the  Liscn'oa,  referred  to  on  page  90  of 
their  brief,  are  instances  where  a  person"  is  in  custody  pre- 
viously charged  with  a  crime,  or  circumstances  where  there 
is  some  conflict  as  to  the  voluntary  character  of  the  state- 
ment received.    The  contrary  was  the  case  here. 
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A  case  that  is  con'rolling  and  adverse  to  appellants' 
contention  is : 

Morton  v.  U.  S.,  147  F.  2d  28  ( C.  C.  A.,  D.  C), 
cert.  den.  324  U.  S.  875. 

It  Is  Well  Settled  That  Instructions 
Must  Be  Taken  in  Their  Entirety. 

A  reading  of  the  instructions  given  will  illustrate  that 
they  amply  and  fully  covered  all  essential  elements  involved 
and  fully  protected  the  rights  of  the  appellants.  The  in- 
struction given  with  regard  to  the  price  allowable  for  the 
meat  in  question  is  supported  by  a  closely  analogous  case 
likewise  pertaining  to  the  sale  of  meat  at  over-ceiling 
prices,  namely,  Flannagaii  v.  U.  S.,  145  F.  2d  740  (  C.  C. 
A.  9). 

It  is  well  settled  that  instructions  must  be  considered  in 

their  entirety  and  that  if  the  entire  instructions  cover  all 

essential  elements,  no  prejudice  results.    To  this  effect  see : 

U.  S.  V.  Sorccy,  161  F.  2d  899  (C.  C.  A.  7) ; 

Taylor  v.  U.  S.,  142  F.  2d  808  at  p.  817  (C.  C.  A. 
9),  cert.  den.  323  U.  S.  723. 

To  the  same  effect : 

Hargreaves  v.  U.  S.,  75  F.  2d  68  at  p.  73  (C.  C.  A. 
9),  cert.  den.  295  U.  S.  759. 

"It  is  well-settled  principle  of  law  that  in  determin- 
ing the  correctness  of  instructions,  detached  phrases 
and  sentences  cannot  be  singled  out  and  considered 
alone,  but  must  be  construed  with  their  context.  Colt 
V.  U.  S.,  190  F.  305,  308  (C.  C.  A.  8);  Michael  v. 
U.  S.,  7  F.  2d  865,  866  (C.  C.  A.  7)." 
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The  rule  with  respect  to  instructions  is  well  announced 
in  a  rather  recent  case,  namely : 

Pine  V.  U.  S.,  135  F.  2d  353  at  p.  355  (C.  C.  A.  5 ). 
cert.  den.  320  U.  S.  740. 

Even  if  error  occurs  in  part  of  the  instruction,  such 
error  is  not  reversible,  if  it  is  cured  by  a  subsequent  charge 
or  by  a  consideration  of  the  entire  charge. 

To  this  effect : 

Clarke  V.  U.  S.,  U2  F.  2d  538  (C.  C.  A.  9),  cert, 
den.  318  U.  S.  789. 

The  rule  is  also  well  settled  that  when  the  evidence  as  a 
whole  is  convincing  toward  the  defendant's  guilt,  reversible 
error  does  not  necessarily  occur  from  an  erroneous  instruc- 
tion.   To  this  effect : 

Roubay  v.  U.  S.,  115  F.  2d  49  (C.  C.  A.  9). 

Conclusion. 

It  is  respectfully  submitted  that  there  was  substantial 
evidence  supporting  the  verdict  of  guilty,  of  the  appellants, 
on  the  counts  of  which  they  were  found  guilty. 

No  error  of  a  reversible  nature  occurred  at  the  trial. 
In  view  of  the  foregoing,  and  in  view  of  the  contentions 
urged   in   this.   Appellee's   Reply   Brief,    it   is   respectfully 
submitted  that  the  verdict  and  judgment  as  to  both  of  the 
appellants  should  be  affirmed. 

James  M.  Carter, 

United  States  Attorney; 
Ernest  A.  Tolin, 

Chief  Assistant  U.  S.  Attorney; 
Norman  W.  Neukom, 
Assistant    U.   S.   Attorney, 
Chief  of  Criminal  Division, 

Attorneys  for  Appellee, 
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APPENDIX. 

Maximum  Price  Regulations  Nos.  148,  169  and  239  are 
price  regulations  issued  pursuant  to  the  Emergency  Price 
Control  Act  of  1942. 

Maximum  Price  Regulation  No.  169  deals  with  beef 
and  veal  carcasses  and  wholesale  cuts.  Maximum  Price 
Regulation  No.  148  deals  with  dressed  hogs  and  wholesale 
pork  cuts.  Maximum  Price  Regulation  No.  239  deals  with 
lamb  and  mutton  carcasses  and  wholesale  cuts. 

Revised  Maximum  Price  Regulation  No.  169  in  part 
provides  (7  Fed.  Reg.  10381,  as  amended,  issued  December 
10,  1942,  effective  December  16,  1942)  : 

"Section  1364.406.  Evasion,  (a)  The  price  limi- 
tations set  forth  in  this  Revised  Maximum  Price 
Regulation  No.  169,  shall  not  be  evaded,  either  by 
direct  or  indirect  methods,  in  connection  with  an 
offer,  solicitation,  agreement,  sale,  delivery,  purchase 
or  receipt  of,  or  relating  to  beef  or  veal,  separately 
or  in  conjunction  with  any  other  commodity  or  serv- 
ice, or  by  way  of  any  commission,  service,  transporta- 
tion, wrapping,  packaging  or  other  charge  or  discount 
premium  or  other  privilege,  or  by  tying  agreement  or 
other  trade  understanding,  or  by  changing  the  selec- 
tion of,  grading,  or  the  style  of  dressing,  cutting, 
trimming,  cooking  or  otherv/ise  processing,  or  the 
canning,  wrapping  or  packaging  of  beef  or  veal  or 
otherwise:    *    *    *" 

"Section  1364.407 — Records  and  Reports.     *     *     * 

"(a)  Every  person  making  a  sale  and  every  person 
in  the  course  of  trade  or  business  making  a  purchase 
of  any  beef  carcass,  beef  wholesale  cut,  veal  carcass 
or  veal  wholesale  cut  or  other  meat  item  subject  to 
this  revised  regulation,  shall  make  and  preserve  for 
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inspection  by  the  Office  of  Price  Administration  for 
so  long-  as  the  Emergency  Price  Control  Act  of  1942, 
as  amended,  remains  in  effect,  complete  and  accurate 
records  of  each  such  sale  or  purchase,  showing  the 
date  thereof,  the  name  and  address  of  the  buyer  and 
seller,  the  quantity,  type  of  cut  or  item,  grade  or 
grades  and  the  weight  of  all  beef  carcasses,  beef 
wholesale  cuts,  veal  carcasses  and  veal  wholesale  cuts 
or  other  meat  items  subject  to  this  revised  reg^ulation 
sold  or  purchased  and  the  price  charged  or  received 
or  paid  therefor.     *     *     *" 

"Section  1364.401.  Prohibition  against  selling  beef 
and  veal  carcasses  and  whole  cuts  at  prices  above  the 
maximum. — (a)  Beef  carcasses  and  wholesale  cuts. 
On  and  after  December  16,  1942,  regardless  of  any 
contract,  agreement,  or  other  obligation  no  person 
shall  sell  or  deliver  any  beef  carcass  or  beef  wholesale 
cut,  and  no  person  shall  buy  or  receive  [SS]  any  beef 
carcass  or  beef  wholesale  cut,  and  no  person  shall  buy 
or  receive  any  beef  carcass  or  beef  wholesale  cut  at  a 
price  higher  than  the  maximum  price  permitted  by 
Section  1364.451;  and  no  person  shall  agree,  offer, 
solicit  or  attem])t  to  do  any  of  the  foregoing.    *    *    '^" 

There  are  in  effect  substantially  similar  i)rovisions  in 
Revised  Maximum  Price  Regulations  148  as  to  i)ork,  and 
239  as  to  lamb,  excc])t  that  under  Revised  Maximum  Price 
Regulation  148  there  is  no  evasion  provision  such  as  above, 
and  the  record  kee]>ing  provision  is  in  different  terms. 
The  substance  of  the  regulation  is  that  certain  records 
must  be  kept  including  such  as  are  involved  in  this  case 
and  that  they  must  be  truthful  and  cannot  be  wilfully  made 
false. 
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Docket  Nos.  5041-5042 

JOHN  K.  NORTHROP, 
INEZ  H.  NORTHROP, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1944 

May  22 — Petition  received  and  filed.  Taxpayer  no- 
tified. Fee  paid. 

May  22 — Request  for  Circuit  hearing  in  Los  Angeles 
filed  by  taxpayer.  5/27/44  granted. 

May  23 — Copy  of  petition  served  on  General  Coun- 
sel. 

Jun.  24 — Answer  filed  hy  General  Counsel. 
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1944 

Jun.  28 — Copy  of  answer  served  on  taxpayer — Los 
Angeles,  Calif. 

1946 

Jan.  16— Xotice  calendar  call  Feb.  11,  1946,  at  Los 
Angeles,  Calif. 

Mar.    1 — Transcript  of  hearing  of  Feb.   11,  1946, 
filed.  Case  remains  on  Los  Angeles  Calen- 
der. 

Sep.  11 — Hearing  set  November  4.  1946,  at  Los  An- 
geles, Calif. 

Nov.  12,  13 — Hearing  had  before  Judge  Hill  on 
merits.  Motion  of  counsel  to  consolidate 
dockets  5039  to  5046  inclusive  granted. 
Stipulation  of  facts  filed.  Entry  of  appear- 
ance of  Sidney  N.  Wall  and  George  F.  El- 
mendorf  as  counsel  filed  at  hearing.  Briefs 
due  Dec.  30,  1946— replies  Jan.  29,  1947. 

Dec.  17 — Motion  for  extension  to  Jan.  16,  1947,  to 
file  opening  briefs  and  Feb.  15,  1947,  to  file 
reply  briefs  filed  by  both  parties.  12/18/46 
granted. 

1947 

Jan.  14 — Motion  for  extension  to  Feb.  3,  1947,  to  file 
briefs  and  March  5,  1947,  to  file  reply 
briefs  filed  by  General  Counsel.  1/15/47 
granted. 

Jan.  30 — Brief  filed  by  taxpayer. 

Feb.     3 — Brief  filed  by  General  Counsel. 
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1947 

Feb.  20— Motion  for  extension  to  March  20,  1947,  to 
file  reply  brief  filed  by  taxpayer.  Granted. 

Mar.  19 — Reply  brief  filed  by  taxpayer.  3/19/47  copy 
served. 

Mar.  20 — Memorandum  reply  brief  filed  by  General 
Counsel. 

Apr.  9 — Findings  of  fact  and  opinion  rendered, 
Hill  J.  Decision  will  be  entered  under  Rule 
50.  4/10/47  copy  served. 

May  5 — Motion  for  review  by  the  Full  Court  filed 
by  taxpayer.  5/8/47  denied. 

Jun.  11 — Computation  for  entry  of  decision  filed  by 
General  Counsel. 

Jun.  16 — Hearing  set  July  16,  1947,  at  Washington, 
D.  C,  under  Rule  50. 

Jun.  16 — Consent  to  settlement  filed  by  taxpayer.  [1] 

Jun.  18 — Decision  entered,  Hill  J.  Div.  2. 

Sep.  15 — Petition  for  review  by  U.  S.  Circuit  Court 
of  Appeals,  9th  Circuit,  filed  by  taxpayer. 

Sep.  25 — Proof  of  service  filed. 

Sep.  29 — Application  for  consolidation  of  causes 
(Docket  5041-42)  for  the  purpose  of  send- 
ing up  a  single  consolidated  record  on  re- 
view— with  endorsement  from  the  Circuit 
Court  thereon  and  affidavit  of  service  filed. 
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1947 

Sep.  29 — Application  for  transmittal  of  original  ex- 
hibits from  Tax  Court  with  endorsement 
from  Circuit  Court  thereon  and  affidavit 
of  service  thereon  filed. 

Sep.  29 — Notice  of  granting  of  application  for  con- 
solidation of  causes  and  of  application  for 
transmittal  of  original  exhibits  from  the 
Tax  Court  filed  by  taxpayer  \A^th  affidavit 
of  service  thereon. 

Oct.  20 — Statement  of  points  with  affidavit  of  serv- 
ice by  mail  thereon  filed  by  taxpayer. 

Oct.  20 — Designation  of  record  with  affidavit  of 
service  by  mail  thereon  filed  by  taxpayer. 

Oct.  31 — Notice  granting  of  application  for  exten- 
sion of  time  for  transmitting  record  on  re- 
view for  30  days  filed  by  taxpayer  wdth  af- 
fidavit of  service  thereon. 

Nov.  3 — Certified  copy  of  order  from  9th  Circuit 
granting  application  for  extension  of  30 
days  for  transmitting  record  on  review 
filed.  [2*] 


*  Page   numbering   appearing   at    foot    of    page    of   original    certified 
Transcript  of  Record. 
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The  Tax  Court  of  the  United  States 

Docket  No.  5041 

JOHN  K.  NORTHROP, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for  a 
redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (LA:IT:90D:PAK)  dated  February  24, 
1944,  and  as  a  basis  of  his  proceeding  alleges  as  fol- 
lows: 

1.  The  petitioner  is  an  individual  with  residence 
at  3750  West  Crestway  Drive,  Los  Angeles  43,  Cali- 
fornia. The  return  for  the  period  here  involved  was 
filed  with  the  Collector  for  the  Sixth  District  of 
California. 

2.  The  notice  of  deficiency  (a  copy  of  which  is  at- 
tached and  marked  Exhibit  ''A")  was  presumably 
mailed  to  the  petitioner  on  February  24,  1944.  [5] 

3.  The  tax  in  controversy  is  income  tax  for  the 
calendar  year  1940,  in  the  amount  of  $99,479.05, 
which  is  the  total  deficiency  asserted  by  the  Commis- 
sioner. 
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Assignment  of  Error 

4.  The  determination  as  set  forth  in  the  said  no- 
tice of  deficiency  is  based  upon  the  following  error: 

(a)  The  Commissioner  erred  in  including  in  pe- 
titioner's income  for  1940  the  amount  of  $168,265.63 
as  petitioner's  community  one-half  of  the  "fair  mar- 
ket value"  of  15,384  shares  of  Class  A  stock  and  38,- 
461  shares  of  Class  B  stock  of  Northrop  Aircraft,, 
Inc.,  said  to  have  been  received  by  the  ])etitioner  in 
1940  as  compensation  for  services  rendered  in  con- 
nection with  the  organization  of  that  corporation. 

Facts 

5.  The  facts  upon  which  petitioner  relies  as  a 
basis  of  this  proceeding  are  as  follows : 

(a)  The  petitioner  was  one  of  the  promoters  of 
Northrop  Aircraft,  Inc.,  a  California  corporation  en- 
gaged in  the  manufacture  of  aircraft,  and  has  been 
the  president  and  a  director  of  the  corporation  since 
its  inception.  He  is  a  well-known  aircraft  engineer 
and  desigiier. 

(b)  Northrop  Aircraft,  Inc.,  was  incorporated 
under  the  laws  of  California  on  March  7,  1939.  On 
June  15,  1939,  the  California  Corporation  Commis- 
sioner issued  a  permit  authorizing  [6]  the  company 
to  S(41  and  issue  certain  of  its  securities,  including 
the  Class  A  Common  and  Class  B  Common  shares  re- 
ferred to  hereinafter. 

(c)  On  June  17,  1939,  petitioner  entered  into  an 
agreement  -with  Northrop  Aircraft,  Inc.,  whereby  the 
latter  was  to  issue  to  him  not  exceeding  24,615  shares 
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of  Class  A  Common  Stock  and  61,538  shares  of  Class 
B  Common  Stock  in  consideration  for  the  use  of  his 
name,  his  past  promotional  services  and  his  entering 
into  a  contract  whereby  he  was  to  ])e  employed  by  the 
company  for  a  term  of  five  years  as  the  person  in 
charge  of  engineering  and  design.  The  agreement 
provided  that  petitioner  was  to  become  entitled  to 
Class  A  and  Class  B  shares  as  Class  A  shares  were 
sold  to  the  public  for  cash  and  in  proportion  to  such 
sales  as  follows : 

One  Class  A  share  for  each  16.25  Class  A  shares 
sold  for  cash 

One  Class  B  share  for  each  6.5  Class  A  shares 
sold  for  cash 

Said  agreement  further  provided  that  60%  of  the 
Class  B  shares  issued  to  petitioner  should  be  subject 
to  an  option  in  favor  of  the  company  at  twenty-five 
cents  per  share,  conditioned  upon  the  death  of  peti- 
tioner or  his  discharge  for  cause  prior  to  the  expira- 
tion of  the  five-year  employment  contract.  The  agree- 
ment further  provided  for  a  release  of  one-third  of 
these  optioned  shares  at  the  end  of  each  of  the  last 
three  years  of  a  five-year  period  beginning  August  1, 
1939.  Sixty  per  cent  of  Class  B  shares  received  by 
petitioner  amounted  to  approximately  23,077  shares. 

(d)  Following  is  a  schedule  showing  the  dates  on 
which  stock  was  sold  by  Northrop  Aircraft,  Inc.,  for 
cash,  and  the  amounts  of  stock  to  which  petitioner 
became  entitled  on  such  dates  in  accordance  with  the 
agreement  described  above: 
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k  Issuance 

1939 

Class  A 

Class  B 

7-21 

4,415 

11,037 

7-24 

113 

283 

7-31 

1,933 

4,833 

8-15 

123 

307 

8-23 

153 

384 

8-28 

201 

504 

8-29 

123 

307 

8-30 

798 

1,995 

9-11 

153 

384 

9-12 

246 

615 

9-20 

307 

769 

9-28 

659 

1,649 

9-29 

771 

1,927 

10-  3 

307 

769 

10-24 

53 

133 

10-27 

511 

1,278 

10-28 

461 

1,153 

11-  1 

615 

1,538 

11-  6 

769 

1,923 

11-  8 

769 

1,923 

11-  9 

461 

1,153 

11-13 

307 

769 

11-15 

153 

384 

11-27 

107 

269 

11-28 

865 

2,164 

11-28     Adjustment  for 

fractional  shares 

11 

11 

15,384  38,461 

(e)  The  Corporation  Commissioner's  permit  au- 
thorizing issuance  of  shares  provided  that  all  cer- 
tificates evidencing  any  of  the  shares  issued  to  peti- 
tioner (and  other  promoters)  should  be  deposited 
with  an  escrow  holder,  to  be  held  [8]  by  such  holder 
until  an  order  for  release  was  given  in  writing  by  the 
Commissioner.  The  permit  further  provided  that  no 
sale  or  transfer  of  the  stock  held  in  escrow  could  be 
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made  without  the  written  consent  of  the  Commis- 
sioner. 

(f )  The  Corporation  Commissioner's  permit  fur- 
ther required  as  a  condition  of  the  issuance  of  shares 
to  petitioner  that  he  (with  other  promoters)  agree  as 
owner  of  Class  A  and  Class  B  shares  to  waive  his 
right  to  participate  in  any  distribution  of  assets  of 
Northrop  Aircraft,  Inc.,  while  the  stock  was  in  es- 
crow, until  all  shareholders  w^ho  had  paid  cash  or  the 
equivalent  for  their  stock  had  received  the  return  of 
the  full  amount  of  the  issuance  price. 

(g)  The  Corporation  Commissioner's  permit  fur- 
ther required  as  a  condition  of  issuance  of  shares  to 
petitioner  that  he  (with  other  promoters)  agree  as 
owner  of  Class  A  and  Class  B  shares  to  waive  his 
right  to  the  payment  or  accrual  of  any  dividends 
while  the  shares  were  in  escrow. 

(h)  It  is  customary  for  the  California  Corpora- 
tion Commissioner  to  require  stock  issued  for  pro- 
motional services  or  similar  consideration  in  specula- 
tive enterprises  to  be  placed  in  escrow  and  held  there 
until  such  time  as  the  corporation's  business  and 
financial  position  have  become  reasonably  well  estab- 
lished. 

(i)  Neither  the  Class  A  shares  nor  the  Class  B 
shares  to  which  this  proceeding  relates  had  any  fair 
market  value  at  any  time  during  the  year  1940.  [9] 

(j)  Petitioner's  returns  are  filed  on  the  basis  of 
cash  receipts  and  disbursements. 

(k)  The  certificates  evidencing  title  to  petition- 
er's shares  amounting  to  15,384  of  Class  A  and  38,461 
of  Class  B  were  issued  in  his  name  on  March  4,  1940, 
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and  placed  in  escrow  Avith  the  Bank  of  America,  Los 
Angeles,  California,  on  the  same  day. 

(1)  The  Class  A  shares  issued  by  Northrop  Air- 
craft, Inc.,  had  the  full  rights  ordinarily  attributable 
to  common  shares,  and  were  designated  Class  A  to 
distinguish  them  from  the  Class  B  shares,  which  had 
a  secondary  status  in  relation  to  the  Class  A  shares. 
Under  the  articles  of  incorporation,  the  Class  B 
shares  were  to  become  convertible  to  Class  A  shares 
if  a  specified  amount  of  profits  was  earned  during  a 
period  of  five  years  from  August  1,  1939.  Said  Class 
B  shares  did  not  become  so  convertible  during  1940. 
None  of  the  shares  issued  to  petitioner  were  released 
from  escrow  in  1940  except  5,240  Class  A  shares 
which  were  so  released  on  November  19,  1940. 

(m)  Upon  examination  of  petitioner's  1940  re- 
turn the  Commissioner  added  to  income  an  amomit 
of  $168,265.63  representing  petitioner's  community 
one-half  of  the  claimed  value  of  15,384  shares  of  Class 
A  stock  and  38,461  shares  of  Class  B  stock,  all  priced 
at  $6.25  per  share.  [10] 

Wherefore,  the  petitioner  prays  that  this  Court 
may  hear  the  proceeding  and  determine  that 

(A)  Petitioner  realized  no  income  in  1940  from 
receipt  of  stock  of  Northrop  Aircraft,  Inc. 

(B)  There  is  no  deficiency  due  from  petitioner 
for  the  year  1940. 

/s/  MAYNARD  J.  TOLL, 
/s/  RUSSELL  S.  BOCK, 

Counsel  for  Petitioner.  [11] 
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State  of  California, 
County  of  Los  Angeles — ss. 

John  K.  Northrop,  being  duly  sworn,  says  that  he 
is  the  petitioner  above  named;  that  he  has  read  the 
foregoing  petition,  or  has  had  the  same  read  to  him, 
and  is  familiar  with  the  statements  contained  therein, 
and  that  the  facts  stated  are  true,  except  as  to  those 
facts  stated  to  be  upon  information  and  belief,  and 
those  facts  he  believes  to  be  true. 

/s/  JOHN  K.  NORTHROP. 

Su])scribed  and  sworn  to  before  me  this  13th  day 
of  May,  1944. 

(Seal)  /s/  MARGARET  C.  BATEMAN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  commission  expires  August  13th,  1947. 

I  hereby  certify  that  the  foregoing  is  a  true  copy 
of  the  petition  to  The  Tax  Court  of  the  United  States 
signed  by  me  on  May  16,  1944. 

/s/  MAYNARD  J.  TOLL, 

Counsel  for  Petitioner.  [12] 
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EXHIBIT  ^^A" 

Treasury  Department 
Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 

Office  of 

Internal  Revenue  Agent  in  Charge 

Los  Angeles  Division 

LA:IT:90D:PAK 

February  24,  1944 
Mr.  John  K.  Northrop 
3750  West  Crestway  Drive 
Los  Angeles,  California 

Dear  Mr.  Northrop : 

You  are  ad^dsed  that  the  determination  of  your  in- 
come tax  liability  for  the  taxable  year  ended  Decem- 
ber 31,  1940,  discloses  a  deficiency  of  $99,479.05  as 
shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  law^s,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  The  Tax  Court  of  the  United 
States,  at  its  principal  address,  Washington,  D.  C, 
for  a  redetermination  of  the  deficiency  or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are  re- 
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quested  to  execute  the  enclosed  form  and  forward  it 
to  the  Internal  Revenue  Agent  in  Charge,  Los  An- 
geles, California,  for  the  attention  of  LA  :Conf .  The 
signing  and  filing  of  this  form  will  expedite  the  clos- 
ing of  your  return  by  permitting  an  early  assessment 
of  the  deficiency  or  deficiencies,  and  will  prevent  the 
accumulation  of  interest,  since  the  interest  period 
terminates  30  days  after  filing  the  form,  or  on  the 
date  assessment  is  made,  whichever  is  earlier. 

Respectfully, 

HAROLD  N.  GRAVES, 
Acting  Commissioner, 

By  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in  Charge. 

Enclosures:  Statement;  Form  of  waiver.  [13] 

STATEMENT 
LA:IT:90D:PAK 

Mr.  John  K.  Northrop, 

3750  West  Crestway  Drive,  Los  Angeles,  Calif. 

Tax  Liability  for  the  Taxable  Year  Ended 
December  31, 1940 

Year  Liability  Assessed  Deficiency 

1940  S101,041.53  $1,562.48  $99,479.05 

In  making  this  determination  of  your  income  tax 
liability,  careful  consideration  has  been  given  to  the 
reports  of  examination  dated  April  30,  1942,  and 
April  30,  1943,  to  your  protest  dated  July  15,  1943, 
and  to  the  statements  made  at  conferences  held  on 
November  5,  1943,  and  December  20,  1943. 
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A  copy  of  this  letter  and  statement  has  been  mailed 
to  your  representative,  Mr.  Russell  S.  Bock,  548 
South  Spring  Street,  Los  Angeles,  California,  in  ac- 
cordance with  the  authority  contained  in  the  power 
of  attorney  executed  by  you. 

Adjustment  to  Net  Income 

Net  income  as  disclosed  by  return S  13,002.24 

Additional  income  and  unallowable  deductions: 

(a)  Fair  market  value  of  stock  received  as  com- 

pensation    168,265.63 

(b)  Legal  expense 482.75 

(c)  Adjustment  of  dividends  from  Northill  Com- 

pany, Inc 2,745.28 

Total $184,495.90 

Additional  deduction: 

(d)  Loss  on  worthless  stock 1,252.50 

Net  income  adjusted $183,243.40 

Explanations  of  Adjustments 

(a)  During  the  taxable  year  1940  you  received 
15,384  shares  of  Class  A  stock  and  38,461  shares  of 
Class  B  stock  of  Northrop  Aircraft,  Inc.,  as  com- 
pensation for  services  rendered  in  comiection  with 
the  organization  of  that  corporation.  It  has  been  de- 
termined that  each  class  of  stock  had  a  fair  market 
value  of  $6.25  per  share  when  received  by  you. 

Accordingly,  there  is  added  to  your  income  the 
amount  of  $168,265.63  representing  one-half  of  the 
fair  market  value  of  the  shares  of  stock  received  by 
you,  taxable  as  community  income,  and  computed 
as  follows : 
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15,384  shares  of  Class  A  stock  at  S6.25  per  share S  96,150.00 

38,461  shares  of  Class  B  stock  at  S6.25  per  share 240.381.25 

Total    $336,531.25 

One-half  added  to  your  income $168,265.63 

(b)  Legal  expense  of  $482.75  has  not  been  sub- 
stantiated as  being  a  proper  deduction  under  section 
23(a)  of  the  Internal  Revenue  Code. 

(c)  The  amount  of  taxable  dividends  received 
from  the  Northill  Company,  Inc.,  has  been  increased 
from  $1,047.80  reported  by  you  to  the  correct  amount 
of  $3,793.08. 

(d)  A  loss  of  $1,252.50  is  allowable  upon  your  in- 
vestment in  the  capital  stock  of  Air  Balance  Instru- 
ment Company  becoming  worthless  during  the  tax- 
able year. 

Computation  of  Alternative  Tax 

Net  income  adjusted $183,243.40 

Plus:  Net  long-term  capital  loss 24.00 

Ordinary  net  income $183,267.40 

Less:  Personal  exemption  $      200.00 

Credit  for  dependents 1,600.00  1,800.00 

Balance  (surtax  net  income) $181,467.40 

Less:  Earned  income  credit 1,400.00 

Net  income  subject  to  normal  tax $180,067.40 

Normal  tax  at  4.%  on  $180,067.40 $  7,202.70 

Surtax  on  $181,467.40 84,660.44 

Partial  tax $  91,863.14 

Minus:  30%  of  net  long-term  capital  loss....  7.20 

Alternative  tax  $  91,855.94 
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Computation  of  Tax 

Net  Income  Adjusted  $183,243.40 

Less:  Personal  exemption S      200.00 

Credit  for  dependents 1,600.00  1,800.00 

Balance  (surtax  net  income) $181,443.40 

Less:  Earned  income  credit 

(10%  of  $14,000.00)  1,400.00 

Net  income  subject  to  normal  tax $180,043.40 

Normal  tax  at  47r  on  $180,043.40 $  7,201.74 

Surtax  on  $181,443.40 84,646.03 

Total  normal  tax  and  surtax $  91,847.77 

Alternative  tax  $  91,855.94 

Defense  tax  (10%  of  $97,855.93) 9,185.59 

Total  income  tax $101,041.53 

Correct  income  tax  liability $101,041.53 

Income  tax  assessed: 

Original,  account  No.  203981 $      997.70 

Additional,  July,  1942,  510116....        564.78 

Total  income  tax  assessed 1,562.48 

Deficiency  of  income  tax $  99,479.05 

[Endorsed] :  T.C.U.S.  Filed  May  22,  1944. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his  at- 
torney, J.  P.  Wenchel,  Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  follows : 

1.  Admits  the  allegations  contained  in  paragraph 
1  of  the  petition. 
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2.  Admits  that  the  notice  of  deficiency  involved 
herein  was  mailed  to  the  pejtitioner  on  February  24, 
1944. 

3.  Admits  that  the  tax  in  controversy  is  income 
tax  for  the  calendar  year  1940 ;  denies  the  remaining 
allegations  contained  in  paragraph  3  of  tlie  petition. 

4.  Denies  the  allegations  of  error  contained  in 
subparagraph  (a)  of  paragraph  4  of  the  petition. 

5.  (a)  to  (j),  inclusive.  Denies  the  allegations  con- 
tained [17]  in  subparagraphs  (a)  to  Q),  inclusive, 
of  paragraph  5  of  the  petition. 

(k)  Admits  the  allegations  contained  in  subpara- 
graph (k)  of  paragraph  5  of  the  petition. 

(1)  Denies  the  allegations  contained  in  subpara- 
graph (1)  of  paragraph  5  of  the  petition. 

(m)  Admits  the  allegations  contained  in  sub- 
paragraph (m)  of  paragraph  5  of  the  petition. 

6.  Denies  each  and  every  allegation  contained  in 
the  petition  not  hereinbefore  specifically  admitted  or 
denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 
EARL  C.  CROUTER, 

Special  Attorney,  Bureau  of  Internal  Revenue 

[Endorsed] :  T.C.U.S.  Filed  June  24,  1944.  [18] 
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[Title  of  Tax  Court  and  Cause  No.  5042.] 

PETITION 

The  above-named  petitioner  hereby  petitions  for  a 
redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (LA:IT:90D:PAK)  dated  February  24, 
1944,  and  as  a  basis  of  her  proceeding  allea^es  as  fol- 
lows : 

1.  The  petitioner  is  an  individual  with  residence 
at  3750  West  Crestway  Drive,  Los  Angeles  43,  Cali- 
fornia. The  return  for  the  period  here  involved  was 
filed  with  the  Collector  for  the  Sixth  District  of  Cali- 
fornia. 

2.  The  notice  of  deficiency  (a  copy  of  which  is  at- 
tached and  marked  Exhibit  ''A")  was  presumably 
mailed  to  the  petitioner  on  February  24,  1944.  [19] 

3.  The  tax  in  controversy  is  income  tax  for  the 
calendar  year  1940,  in  the  amount  of  $99,479.04, 
which  is  the  total  deficiency  asserted  by  the  Commis- 
sioner. 

Assignment  of  Error 

4.  The  determination  as  set  forth  in  the  said  no- 
tice of  deficiency  is  based  upon  the  following  error : 

(a)  The  Commissioner  erred  in  including  in  pe- 
titioner's income  for  1940  the  amount  of  $168,265.62 
as  petitioner's  community  one-half  of  the  "fair  mar- 
ket value"  of  15,384  shares  of  Class  A  stock  and  38,- 
461  shares  of  Class  B  stock  of  Northrop  Aircraft, 
Inc.,  said  to  have  been  received  by  the  petitioner's 
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husband  in  1940  as  compensation  for  services  ren- 
dered in  connection  with  the  organization  of  that  cor- 
poration. 

Facts 

5.  The  facts  upon  which  petitioner  relies  as  a 
basis  of  this  proceeding  are  as  follows : 

(a)  The  petitioner's  husband  was  one  of  the  pro- 
moters of  Northrop  Aircraft,  Inc.,  a  California  cor- 
poration engaged  in  the  manufacture  of  aircraft,  and 
has  been  the  president  and  a  director  of  the  corpora- 
tion since  its  inception.  He  is  a  well-known  aircraft 
engineer  and  designer. 

(b)  Northrop  Aircraft,  Inc.,  was  incorporated 
under  the  laws  of  California  on  March  7,  1939.  On 
June  15,  1939,  [20]  the  California  Corporation  Com- 
missioner issued  a  permit  authorizing  the  company 
to  sell  and  issue  certain  of  its  securities,  including 
the  Class  A  Common  and  Class  B  Common  shares 
referred  to  hereinafter. 

(c)  On  June  17,  1939,  petitioner's  husband  en- 
tered into  an  agreement  with  Northrop  Aircraft, 
Inc.,  whereby  the  latter  was  to  issue  to  him  not  ex- 
ceeding 24,615  shares  of  Class  A  Common  Stock  and 
61,538  shares  of  Class  B  Common  Stock  in  consid- 
eration for  the  use  of  his  name,  his  past  promotional 
services,  and  his  entering  into  a  contract  whereby  he 
was  to  be  employed  by  the  company  for  a  term  of 
five  years  as  the  person  in  charge  of  engineering  and 
design.  The  agreement  provided  that  petitioner's 
husband  was  to  become  entitled  to  Class  A  and  Class 
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B  shares  as  Class  A  shares  were  sold  to  the  public 
for  cash  and  in  i)roportion  to  such  sales  as  follows : 

One  Class  A  share  for  each  16,25  Class  A  shares 

sold  for  cash 
One  Class  B  share  for  each  6.5  Class  A  shares 

sold  for  cash 

Said  agreement  further  provided  that  60%  of  the 
Class  B  shares  issued  to  petitioner's  husband  should 
]3e  subject  to  an  option  in  favor  of  the  company  at 
twenty-five  cents  per  share,  conditioned  upon  the 
death  of  petitioner's  husband  or  his  discharge  for 
cause  prior  to  the  expiration  of  the  five-year  employ- 
ment contract.  The  agreement  further  provided  for 
a  release  of  one-third  of  these  optioned  shares  at  the 
end  of  each  of  the  last  three  years  of  a  five-year  pe- 
riod beginning  August  1,  1939.  Sixty  per  cent  of 
Class  B  shares  received  by  petitioner's  husband 
amounted  to  approximately  23,077  shares.  [21] 

(d)  Following  is  a  schedule  showing  the  dates  on 
which  stock  was  sold  by  Northrop  Aircraft,  Inc.,  for 
cash,  and  the  amounts  of  stock  to  which  petitioner's 
husband  l^ecame  entitled  on  such  dates  in  accordance 
with  the  agreement  described  above : 


Stock  Issuance 

1939 

Class  A 

Class  B 

7-21 

4,415 

11,037 

7-24 

113 

283 

7-31 

1,933 

4,833 

8-15 

123 

307 

8-23 

153 

384 

8-28 

201 

504 

8-29 

123 

307 

8-30 

798 

1,995 
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Stock  Issuance 

1939 

Class  A 

Class  B 

9-11 

153 

384 

9-12 

246 

615 

9-20 

307 

769 

9-28 

659 

1,649 

9-29 

771 

1,927 

10-  3 

307 

769 

10-24 

53 

133 

10-27 

511 

1,278 

10-28 

461 

1,153 

11-  1 

615 

1,538 

11-  6 

769 

1,923 

11-  8 

769 

1,923 

11-  9 

461 

1,153 

11-13 

307 

769 

11-15 

153 

384 

11-27 

107 

269 

11-28 

865 

2,164 

11-28 

Adjustment 

for 

fractional  shares 

11 

11 

15,384  38,461 

(e)  The  Corporation  Commissioner's  permit  au- 
thorizing issuance  of  shares  provided  that  all  cer- 
tificates evidencing  any  of  the  shares  issued  to  peti- 
tioner's husband  (and  other  promoters)  should  be 
deposited  with  an  escrow  holder,  to  [22]  be  held  by 
such  holder  until  an  order  for  release  was  given  in 
writing  by  the  Commissioner.  The  permit  further 
provided  that  no  sale  or  transfer  of  the  stock  held 
in  escrow  could  be  made  without  the  written  consent 
of  the  Commissioner. 

(f )  The  Corporation  Commissioner's  permit  fur- 
ther required  as  a  condition  of  the  issuance  of  shares 
to  petitioner's  husband  that  he  (with  other  pro- 
moters) agree  as  owner  of  Class  A  and  Class  B  shares 
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to  waive  his  right  to  participate  in  any  distribution 
of  assets  of  Northrop  Aircraft,  Inc.,  while  the  stock 
was  in  escrow,  until  all  shareholders  who  had  paid 
cash  or  the  equivalent  for  their  stock  had  received 
the  return  of  the  full  amount  of  the  issuance  price. 

(g)  The  Corporation  Commissioner's  permit  fur- 
ther required  as  a  condition  of  issuance  of  shares  to 
petitioner's  husband  that  he  (with  other  promoters) 
agree  as  owner  of  Class  A  and  Class  B  shares  to 
waive  his  right  to  the  payment  or  accrual  of  any 
dividends  while  the  shares  were  in  escrow. 

(h)  It  is  customary  for  the  California  Corpora- 
tion Commissioner  to  require  stock  issued  for  pro- 
motional services  or  similar  consideration  in  specu- 
lative enterprises  to  be  placed  in  escrow  and  held 
there  until  such  time  as  the  corporation's  business 
and  financial  position  have  become  reasonably  well 
established. 

(i)  Neither  the  Class  A  shares  nor  the  Class  B 
shares  to  which  this  proceeding  relates  had  any  fair 
market  value  at  any  time  during  the  year  1940.  [23] 

(j)  Petitioner's  returns  are  filed  on  the  basis  of 
cash  receipts  and  disbursements. 

(k)  The  certificates  evidencing  title  to  petition- 
er's husband's  shares  amounting  to  15,384  of  Class 
A  and  38,461  of  Class  B  were  issued  in  his  name  on 
March  4,  1940,  and  placed  in  escrow  with  the  Bank 
of  America,  Los  Angeles,  California,  on  the  same  day. 

(1)  The  Class  A  shares  issued  by  Northrop  Air- 
craft, Inc.,  had  the  full  rights  ordinarily  attributable 
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to  common  shares,  and  were  designated  Class  A  to 
distinguish  them  from  the  Class  B  shares,  which  had 
a  secondary  status  in  relation  to  the  Class  A  shares. 
Under  the  articles  of  incorporation,  the  Class  B 
shares  were  to  become  convertible  to  Class  A  shares 
if  a  specified  amount  of  profits  was  earned  during  a 
period  of  five  years  from  August  1,  1939.  Said  Class 
B  shares  did  not  become  so  convertible  durino-  1940. 
None  of  the  shares  issued  to  petitioner's  husband 
were  released  from  escrow  in  1940  except  5,240  Class 
A  shares  which  were  so  released  on  November  19, 
1940. 

(m)  Upon  examination  of  petitioner's  1940  re- 
turn the  Commissioner  added  to  income  an  amount 
of  $168,265.62  representing  petitioner's  community 
one-half  of  the  claimed  value  of  15,384  shares  of 
Class  A  stock  and  38,461  shares  of  Class  B  stock,  all 
prices  at  $6.25  per  share.  [24] 

Wherefore,  the  petitioner  prays  that  this  Court 
may  hear  the  proceeding  and  determine  that 

(A)  Petitioner  realized  no  income  in  1940  from 
receipt  of  stock  of  Northrop  Aircraft,  Inc. 

(B)  There  is  no  deficiency  due  from  petitioner 
for  the  year  1940. 

/s/  MAYNARD  J.  TOLL, 
/s/  RUSSELL  S.  BOCK, 

Counsel  for  petitioner.  [25] 


24  J.  K.  Northrop  and  I.  H.  Northrop 

State  of  California, 
County  of  Los  Angeles — ss. 

Inez  H.  Northrop,  being  duly  sworn,  says  that  she 
is  the  petitioner  above  named ;  that  she  has  read  the 
foregoing  petition,  or  has  had  the  same  read  to  her, 
and  is  familiar  mth  the  statements  contained  therein, 
and  that  the  facts  stated  are  true,  except  as  to  those 
facts  stated  to  be  upon  information  and  belief,  and 
those  facts  she  believes  to  be  true. 

/s/  INEZ  H.  NORTHROP. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  May,  1944. 

(Seal)  /s/  MARGARET  C.  BATEMAN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  commission  expires  August  13th,  1947. 

I  hereby  certify  that  the  foregoing  is  a  true  copy 
of  the  petition  to  The  Tax  Court  of  the  United  States 
signed  by  me  on  May  16, 1944. 

/s/  MAYNARD  J.  TOLL, 

Counsel  for  Petitioner.  [26] 
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EXHIBIT  '^A" 

Treasury  Department 
Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 

Office  of  Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 

LA:IT:90D:PAK 

February  24,  1944 
Mrs.  Inez  H.  Northrop 
3750  West  Crestway  Drive 
Los  Angeles,  California 

Dear  Mrs.  Northrop : 

You  are  advised  that  the  determination  of  your  in- 
come tax  liability  for  the  taxable  year  ended  Decem- 
ber 31,  1940,  discloses  a  deficiency  of  $99,479.04  as 
shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  The  Tax  Court  of  the  United 
States,  at  its  principal  address,  Washington,  D.  C, 
for  a  redetermination  of  the  deficiency  or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are  re- 
quested to  execute  the  enclosed  form  and  forward  it 
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to  the  Internal  Revenue  Agent  in  Charge,  Los  An- 
geles, California,  for  the  attention  of  LA  :Conf .  The 
signing  and  filing  of  this  form  will  expedite  the  clos- 
ing of  your  return  by  permitting  an  early  assessment 
of  the  deficiency  or  deficiencies,  and  will  prevent  the 
accumulation  of  interest,  since  the  interest  period 
terminates  30  days  after  filing  the  form,  or  on  the 
date  assessment  is  made,  whichever  is  earlier. 

Respectfully, 

HAROLD  N.  GRAVES, 
Acting  Commissioner, 

By  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in 
Charge. 

Enclosures :  Statement ;  Form  of  waiver.  [27] 

STATEMENT 

LA:IT:90D:PAK 

Mrs.  Inez  H.  Northrop 
3750  West  Crestway  Drive 
Los  Angeles,  California 

Tax  Liability  for  tlie  Taxable  Year  Ended 


December  31,  1940 

Year 

Liability                  Assessed 

Deficiency 

1940 

S10L041.53            $1,562.48 

S99,479.05 

In  making  this  determination  of  your  income  tax 
liability,  careful  consideration  has  been  given  to  the 
reports  of  examination  dated  April  30,  1942,  and 
April  30,  1943,  to  your  protest  dated  July  15,  1943, 
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and  to  the  statements  made  at  the  conferences  held 
on  Noveml)er  5,  1943,  and  December  20,  1943. 

A  copy  of  this  letter  and  statement  has  been  mailed 
to  your  representative,  Mr.  Russell  S.  Bock,  548 
South  Spring-  Street,  Los  Angeles,  California,  in  ac- 
cordance with  the  authority  contained  in  the  power 
of  attorney  executed  by  you. 

Adjustment  to  Net  Income 

Net  income  as  disclosed  by  return $  13,002.23 

Additional  income  and  unallowable  deductions: 

(a)  Fair  market  value  of  stock  received  as  com- 

pensation    168,265.62 

(b)  Legal  expense 482.75 

(c)  Adjustment  of  dividends  from  Northill  Com- 

pany, Inc 2,745.28 

Total $184,495.88 

Additional  deduction : 

(d)  Loss  on  worthless  stock 1,252.50 


Net  income  adjusted $183,243 


ot 


Explanation  of  Adjustments 
(a)  During  the  taxable  year  1940  you  received 
15,384  shares  of  Class  A  stock  and  38,461  shares  of 
Class  B  stock  of  Northrop  Aircraft,  Inc.,  a  compen- 
sation for  services  rendered  in  connection  with  the 
organization  of  that  corporation.  It  has  been  deter- 
mined that  each  class  of  stock  had  a  fair  market 
value  of  $6.25  per  share  when  received  by  you. 

Accordingly,  there  is  added  to  your  income  the 
amount  of  $168,265.62  representing  one-half  of  the 
fair  market  value  of  the  shares  of  stock  received  by 
you,  taxable  as  community  income,  and  computed  as 
follows : 
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15,384  shares  of  Class  A  stock  at  S6.25  per  share $  96,150.00 

38,461  shares  of  Class  B  stock  at  $6.25  per  share 240,381.25 

Total    S336,531.25 

One-half  added  to  your  income $168,265.62 

(1))  Legal  expense  of  $482.75  has  not  been  sub- 
stantiated as  being  a  proper  deduction  under  section 
23(a)  of  the  Internal  Revenue  Code. 

(c)  The  amount  of  taxable  dividends  received 
from  the  Northill  Company,  Inc.,  has  been  increased 
from  $1,047.80  reported  by  you  to  the  correct  amount 
of  $3,793.08. 

(d)  A  loss  of  $1,252.50  is  allowed  upon  your  in- 
vestment in  the  capital  stock  of  Air  Balance  Instru- 
ment Company  becoming  worthless  during  the  tax- 
able year. 

Computation  of  Alternative  Tax 

Net  income  adjusted $183,243.38 

Plus:  Net  long-term  capital  loss 24.00 

Ordinary  net  income $183,267.38 

Less:  Personal  exemption $  1,800.00     $     1,800.00 

Balance  (surtax  net  income)  $181,467.38 

Less:  Earned  income  credit 1,400.00 

Net  income  subject  to  normal  tax $180,067.38 

Normal  tax  at  ^%  on  $180,067.38 $  7,202.70 

Surtax  on  $181,467.38 84,660.43 

Partial  tax  $  91,863.13 

Minus:  30%  of  net  long-term  capital  loss....  7.20 

Alternative  tax  $  91,855.93 
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Computation  of  Tax 

Net  Income  Adjusted  $183,243.38 

Less:  Personal  exemption  $  1,800.00     $     1,800.00 

Balance  (surtax  net  income)  $181,443.38 

Less:  Earned  income  credit 

(10%  of  $14,000.00)  1,400.00 

Net  income  subject  to  normal  tax $180,043.38 

Normal  tax  at  4%  on  $180,043.38 $  7,201.74 

Surtax  on  $181.443.38 84,646.03 

Total  normal  tax  and  surtax $  91,847.77 

Alternative  tax  $  91,855.93 

Defense  tax  (10%  of  $91,855.93) 9,185.59 

Total  income  tax $101,041.52 

Correct  income  tax  liability $101,041.52 

Income  tax  assessed: 

Original,  account  No.  203982 $      997.70 

Additional,  July,  1942,  510118  ...        564.78 

Total  income  tax  assessed 1,562.48 

Deficiency  of  income  tax $  99,479.04 

[Endorsed] :  T.C.U.S.  Filed  May  22,  1944.  [30] 
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[Title  of  Tax  Court  and  Cause  No.  5042.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his  at- 
torney, J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  fol- 
lows: 

1.  Admits  the  allegations  contained  in  paragraph 
1  of  the  petition. 

2.  Admits  that  the  notice  of  deficiency  involved 
herein  was  mailed  to  the  petitioner  on  February 
24,  1944. 

3.  Admits  that  the  tax  in  controversy  is  income 
tax  for  the  calendar  year  1940;  denies  the  remain- 
ing allegations  contained  in  paragraph  3  of  the  pe- 
tion. 

4.  Denies  the  allegations  of  error  contained  in 
subparagraph   (a)  of  paragraph  4  of  the  petition. 

5.  (a)  to  (j),  inclusive.  Denies  the  allegations 
contained  [31]  in  subparagraphs  (a)  to  (j),  in- 
clusive, of  paragraph  5  of  the  petition. 

(k)  Admits  the  allegations  contained  in  sub- 
paragraph  (k)  of  paragraph  5  of  the  petition. 

(1)  Denies  the  allegations  contained  in  subpara- 
gray)h  (1)  of  paragraph  5  of  the  petition. 

(m)  Admits  the  allegations  contained  in  sub- 
paragraph (m)  of  paragraph  5  of  the  petition. 

6.  Denies  each  and  every  allegation  contained  in 
thr'  ])etition  not  hereinbefore  specifically  admitted 
or  denied. 
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Wherefore,  it  is  prayed  that  the  determination 
of  the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL, 

Chief  Connsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 
EARL  C.  CROUTER, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 

[Endorsed] :     T.C.U.S.  Filed  June  24,  1944.  [32] 


8  T.  C.  No.  89 

The  Tax  Court  of  the  United  States 

LaMotte  T.  Cohu,  Petitioner,  et  al.'  v.  Commissioner 
of  Internal  Revenue,  Respondent. 

Docket  Nos.  5039,  5040,  5041,  5042,  5043,  5044,  5045, 
5046. 

Promulgated  April  9,  1947. 

1.  On  the  facts,  held,  that  petitioners  realized 
income  in  1940  rather  than  1939  on  account  of  cer- 
tain promotional  stock  issued  to  them. 

2.  Value  of  promotional  stock  determined. 


^Proceedings  of  the  following  petitioners  are  con- 
solidated herewith:  Didi  M.  Cohu;  John  K.  North- 
rop: Inez  H.  Northrop;  Gage  H.  Irving;  Eleanor 
Salisbury  Irving;  Edward  A.  Bellande  and  Molly 
Lamont  Bellande;  Moye  W.  Stephens  and  Inez  B. 
Stephens. 
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3.  Promotional  stock  issued  to  petitioner  La- 
Motte  T.  Cohu,  held  to  be  community  property. 

Sidney  H.  Wall,  Esq.,  and  George  F.  Elmen- 
dorf,  Esq.,  for  the  petitioners  in  Docket  Nos.  5039 
to  5045,  inclusive. 

AVesley  G.  LaFever,  Esq.,  for  the  petitioners  in 
Docket  No.  5046. 

R.  E.  Maiden,  Jr.,  Esq.,  for  the  respondent. 

Respondent  determined  deficiencies  in  petition- 
ers' income  taxes  for  the  calendar  year  1940  as 
follows  ; 

Docket  No.      Petitioner  Amount  of  Deficiency 

5039  LaMotte  T.  Cohu $60,490.65 

5040  Didi  M.  Cohu  22,047.92 

5041  John  K.  Northrop 99,479.05 

5042  Inez  H.  Northrop  99.479.04 

5043  Gage  H.  Irving  15,694.14 

5044  Eleanor  Salisbury  Irving 16,381.31 

5045  Edward  A.  Bellande  and  Molly  Lament 
Bellande 5,833.34 

5046  Moye  W.  Stephens  and  Inez  B. 

Stephens 4,455.93 


rpl 


'he  principal  question,  common  to  all  the  cases 
here  involved,  is  whether  certain  stock  received  by 
petitioners  primarily  for  their  promotional  work 
constituted  realization  by  them  of  income  in  1939 
or  1940  and,  if  in  the  latter  year,  the  amount 
thereof.  With  respect  to  Docket  Nos.  5039  and 
5040,  there  is  the  question  of  whether  the  stock  re- 
ceived by  LaMotte  T.  Cohu  is  his  separate  prop- 
erty or  constitutes  community  property.  The  re- 
turns of  the  petitioners  for  1940  were  filed  on  a 
cash  and  calender  year  basis  with  the  collector  of 
internal  revenue  for  the  sixth  district  of  Califor- 
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nia  at  Los  Angeles.  The  cases  were  consolidated 
at  the  hearing.  The  facts  which  were  stipulated 
are  so  found. 

FINDINGS  OF  FACT 

Petitioners  John  K.  Northrop,  Inez  H.  North- 
ro]:»,  Gage  H.  Irving,  Eleanor  Salisbury  Irving, 
Edward  A.  Bellande,  Molly  Lamont  Bellande,  Moye 
W.  Stephens  and  Inez  B.  Stephens  are  now  and  at 
all  times  material  hereto  were  individuals  residing 
in  Los  Angeles  County,  California. 

Petitioners  Inez  H.  Northrop,  Eleanor  Salisbury 
Irving,  Molly  Lamont  Bellande  and  Inez  B.  Ste- 
phens are  now  and  at  all  times  material  hereto 
were  the  respective  wives  of  petitioners  John  K. 
NoT'throp,  Gage  H.  Irving,  Edward  A.  Bellande 
and  Moye  W.  Stephens.  [34] 

Petitioners  Lamotte  T.  Cohu  and  Didi  M.  Cohu 
are  now  and  at  all  times  material  hereto  were  hus- 
band and  wdfe,  and  are  now  residents  of  Los  An- 
geles, California. 

Petitioners  John  K.  Northrop,  Lamotte  T.  Cohu, 
Gage  H.  Irving,  Edward  A.  Bellande,  and  Moye 
W.  Stephens,  together  with  T.  T.  Ellsworth,  were 
the  i^romoters  of  Northrop  Aircraft,  Inc.,  a  Cali- 
fornia corporation,  hereinafter  referred  to  as  the 
'•  Company."  As  used  hereinafter  the  word  peti- 
tioners, unless  otherwise  indicated,  will  refer  to 
the  above  promoters,  excepting  T.  T.  Ellsworth. 

The  Company  was  incorporated  under  Califor- 
nia law  March  7,  1939,  and  was  authorized  to  issue 
two  classes  of  stock  to  be  designated  Class  A  com- 
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mon  and  Class  B  common.  By  separate  contracts 
between  the  Company  and  petitioners,  dated  June 
17,  1939,  the  Company  a,i?reed  to  issue  certain  Class 
A  and  Class  B  stock  to  petitioners.  These  con- 
tracts provided  in  substance  as  follows: 

(a)  Shares  Agreed  to  be  Issued:  Under  each 
of  the  contracts  the  Company  agreed  to  issue  to 
the  promoter  concerned  Class  A  and  Class  B  com- 
mon shares  not  in  excess  of  specified  amounts,  the 
number  of  shares  to  be  issued  to  each  to  be  deter- 
mined upon  the  basis  of  a  specified  ratio  to  the 
mimber  of  Class  A  common  shares  thereafter  sold  to 
the  public.  The  maximiun  numbers  of  Class  A 
and  Class  B  common  shares  issuable  to  the  re- 
spective promoters  under  the  contracts  and  the 
ratios  between  the  number  of  Class  A  shares  sold 
to  the  public  and  the  numbers  of  Class  A  and  Class 
B  shares  to  be  issued  to  the  respective  promoters 
were  as  follows:  [35] 


Promoter 

Class  A 
Ratio  to  A 
Shares  Sold 

Class  B 

Ratio  to  A 

Shares  Sold 

Maximum 

to  Public 

Maximum 

to  Public 

Northrop 

24.615 

Ito    16.25 

61,538 

1  to      6.5 

Cohu 

12,308 

Ito    32.5 

18.462 

Ito    21.667 

Irving 

7,385 

Ito    51.165 

17.231 

Ito    23.214 

Bellande 

2.462 

1  to  162.5 

3.692 

1  to  108.33 

Stephens 

2,462 

1  to  162.5 

3.692 

1  to  108.33 

Ellsworth 

2,462 

1  to  162.5 

3.692 

1  to  108.33 

(1))  Time  of  Issuance:  Each  of  the  contracts 
|)r(ivided  tliat  as  of  the  date  the  Company  first  re- 
ceived cash  proceeds  from  the  sale  of  its  shares, 
and  thereafter  if  and  as  the  Company  should  issue 
shares  for  money  or  other  specified  considerations, 
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the  Company  should  issue  to  the  promoter  con- 
cerned Class  A  and  Class  B  common  shares  in 
tlie  ratios  specified  above  to  the  number  of  Class 
A  common  shares  so  isued  to  the  public  for  cash  or 
such  other  specified  considerations.  Each  of  the 
contracts  provided  that  the  promoter's  "rights  to 
shares  hereunder  shall  be  deemed  to  have  accrued 
as  of  the  date  of  sale  of  the  shares  which  shall 
liave  determined  his  right  thereto,  *  *  *  notwith- 
standing the  date  of  actual  issuance  thereof  to" 
the  promoter. 

(c)  Consideration:  Under  the  Northrop  con- 
tract the  Company  agreed  to  issue  the  shares  to 
Northrop  in  consideration  for  the  use  of  his  name, 
his  past  promotional  services,  and  his  agreement 
to  he  employed  by  the  Company  to  take  charge 
of  engineering  and  designing  for  a  period  of  five 
years  at  annual  salary  of  $9,000.  The  considera- 
tion under  the  Cohu  and  Irving  contracts  was 
past  promotional  services  and  agreements  to  be 
employed  by  the  Company,  in  Cohu's  case  as 
general  manager  for  five  years  [36]  at  an  annual 
salary  of  $9,000,  and  Irving 's  case  as  assistant  gen- 
eral manager  in  charge  of  production  for  five  years 
at  an  annual  salary  of  $6,750.  In  the  contracts 
with  Bellande,  Stephens  and  Ellsworth,  the  con- 
sideration was  past  promotional  services. 

(d)  Options:  Under  each  of  the  contracts  with 
Northrop,  Cohu  and  Irving,  the  Company  was 
granted  an  option  to  purchase  60  per  cent  of  the 
Class  B  shares  issued  thereunder  upon  the  hap- 
pening of  certain  events  at  the  cash  price  of  25 
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cents  per  share.  The  Northrop  and  Irving  con- 
traets  provided  that  tlie  option  should  be  exercis- 
al)]e  in  the  event  of  the  death  of  the  employee  or 
in  the  event  of  the  termination  of  his  employment 
contract  by  reason  of  his  default.  The  Cohu  con- 
tract provided  that  the  option  should  be  exercis- 
able in  the  event  of  his  death  or  in  the  event  of  the 
termination  of  his  em])loyment  contract  by  the 
Company  either  by  reason  of  his  default  or  at  the 
Company's  option  without  default.  Under  each  of 
these  three  contracts  60  per  cent  of  the  Class  B 
common  shares  were  to  remain  subject  to  the  op- 
tion for  a  period  of  two  years  after  a  date  deter- 
mined to  be  August  1,  1939,  after  which  period 
the  shares  were  to  be  gradually  released  from  the 
option  over  the  succeeding  three-year  period. 

On  June  15,  1939,  the  California  Commissioner 
of  Corporations  issued  a  permit  to  the  Company  to 
sell  and  issue  securities.  Paragraph  4  of  this  per- 
mit authorized  the  Company  as  follows: 

4.  To  sell  and  issue  an  aggregate  of  51,694  of 
its  Class  A  Common  shares  and  108,307  of  its  Class 
J>  common  shares  to  John  K.  Northroj),  Lamotte  T. 
Cohu,  Gage  H.  Irving,  Moye  W.  Stephens,  Edward 
A.  Belland(%  and  T.  T.  Ellsworth,  in  the  mannei* 
and  form,  for  the  considerations,  and  in  the  propor- 
tions as  related  to  the  shares  sold  under  para- 
graphs 1  and  2  hereof,  as  set  forth  in  the  appli- 
cation. [37] 

Thv  permit  conditioned  the  issuance  of  promo- 
tional shares  as  follows: 

(b)     That  none  of  the  shares  authorized  by  para- 
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graph  4  hereof  shall  be  sold  or  issued  unless  and 
until  the  applicant  first  shall  have  selected  an 
escrow  holder  and  said  escrow  holder  shall  have 
been  first  approved  in  writing  by  the  Commissioner 
of  Corporations;  that,  when  issued,  all  certificates 
evidencing  any  of  said  shares  shall  be  forthwith 
deposited  with  said  escrow  holder,  to  be  held  as 
an  escrow  pending  the  further  written  order  of 
the  said  Commissioner;  that  the  receipt  of  said 
escrow  holder  for  said  certificates  shall  be  filed  with 
said  Commissioner;  and  that  the  owner  or  persons 
entitled  to  said  shares  shall  not  consummate  a  sale 
or  transfer  of  said  shares,  or  any  interest  therein, 
until  the  w^ritten  consent  of  said  Commissioner  shall 
have  been  obtained  so  to  do. 

(c)  That  none  of  the  shares  authorized  by  para- 
graph 4  hereof  shall  be  sold  or  issued  unless  and 
until  John  K.  Northrop,  Lamotte  T.  Cohu,  Gage 
IT.  Irving,  Moye  W.  Stephens,  Edward  A.  Bel- 
lande,  and  T.  T.  Ellsworth  shall  have  executed  an 
agreement  in  writing  with  said  applicant,  and  filed 
a  copy  thereof  with  the  Commissioner  of  Corpo- 
rations, whereby  they  shall  in  effect  agree  for  them- 
selves, their  successors,  administrators,  and  assigns, 
as  owner  of  the  Class  A  Common  shares  and  the 
Class  B  Common  shares  herein  authorized  to  be 
issued  to  them  under  paragraph  4  hereof,  to  waive 
their  right  to  participate  in  any  distribution  of 
assets  of  the  applicant  (excepting  dividends  pay- 
able according  to  law),  while  said  shares  shall  be 
required  to  be  held  in  escrow^,  until  all  stockhold- 
ers who  have  paid  cash  or  its  equivalent  for  their 
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shares  shall  have  received  the  return  of  the  full 
amount  of  the  issuance  price. 

(d)  That  none  of  the  shares  authorized  by 
paragraph  4  hereof  shall  be  sold  or  issued  unless 
and  until  John  K.  Northrop,  Lamotte  T.  Cohu, 
Gage  H.  Irving,  Moye  W.  Stephens,  Edward  A. 
Bellande,  and  T.  T.  Ellsworth  shall  have  executed  a 
written  waiver,  and  filed  a  copy  thereof  with  the 
Commissioner  of  Corporations,  for  and  on  behalf 
of  themselves,  their  successors,  administrators,  and 
assigns,  wherein  they  waive,  as  owners  of  the  Class 
A  Common  shares  and  the  Class  B  Common  shares 
herein  authorized  to  be  issued  to  them  under  para- 
graph 4  hereof,  their  right  to  the  payment  or  ac- 
crual of  any  dividends  while  said  shares  shall  be 
required  to  be  held  in  escrow.  [38] 

On  or  about  January  4,  1940,  petitioners  entered 
into  a  written  agreement  with  the  Company  dated  as 
of  November  30,  1939,  by  which  the  petitioners 
waived  their  respective  rights  to  participate  in  any 
distribution  of  assets  of  the  Company  while  the 
]iromotional  shares  were  required  to  be  held  in 
escrow  and  for  the  same  period  of  time  waived 
their  rights  to  the  payment  or  accrual  of  any  divi- 
dends. An  executed  counterpart  of  sucli  agree- 
ment was  filed  by  the  Company  with  the  Commis- 
si(mer  of  Corporations  on  or  about  January  22, 
1940.  On  January  25,  1940,  the  Commissioner  of 
Corporations  approved  the  agreement  of  and  ac- 
r'eptance  by  the  Bank  of  America  National  Trust 
&  Savings  Association  as  escrow  agent. 

Pursuant   to   the   provisions   of   the   agreements 
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dated  June  17,  1939,  and  pursuant  to  the  provisions 
of  the  Corporation  Commissioner's  permit  dated 
June  15,  1939,  the  Company  on  March  4,  1940,  is- 
sued certificates  to  Chiss  A  common  shares  and 
Chiss  B  common  shares  of  the  Company  in  the  fol- 
lowing names  and  in  the  following  respective 
amounts : 


Name 

Class  A 

Class  B 

John  K.  Northrop 

15.384 

38,461 

LaMotte  T.  Cohu 

7,692 

11.538 

Gage  H.  Irving 

4,615 

10,769 

Edward  A.  Bellande 

1,538 

2,307 

Moye  W.  Stephens 

1,538 

2.307 

A.  H.  Smith 

1,538 

2.307 

All  of  these  certificates  were  on  the  same  day  placed 
in  escrow  with  Bank  of  America  National  Trust  & 
Saving  Association,  Los  Angeles,  California. 

On  November  28,  1939,  the  following  transaction 
was  consummated  through  White,  Wyeth  &  Co., 
a  Los  Angeles  securities  firm,  acting  as  a  principal ; 
T.  T.  Ellsworth  assigned  to  A.  H.  Smith,  a  resident 
of  Houston,  Texas,  his  [39]  contract  with  the  Com- 
pany dated  June  17,  1939 ;  A.  H.  Smith  delivered  to 
White,  Wyeth  &  Co.  2,500  shares  of  Duval  Texas 
Sulphur  Co.,  of  which  2,200  shares  were  trans- 
ferred to  T.  T.  Ellsworth  in  exchange  for  his  con- 
tract, and  300  shares  were  retained  by  White,  Wyeth 
&  Co.  as  its  profit  on  the  transaction. 

On  November  28,  1939,  T.  T.  Ellsworth  sold  600 
such  shares  of  Duval  Texas  Sulphur  Co.  at  a  price 
of  7%,  for  which  he  received  $4,251  on  Novem- 
ber 29,  1939. 

Ellsworth   had  made   written  application   dated 
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November  16,  1939,  to  the  Commissioner  of  Corpo- 
rations requesting  written  consent  to  the  sale  and 
transfer  to  Smith  of  all  Ellsworth's  right,  title  and 
interest  in  and  to  his  shares  of  stock  to  which  he 
was  entitled  under  the  employment  contract  of 
June  17,  1939.  This  manner  of  accomplishing  the 
transfer  was  apparently  abandoned  and  on  No- 
vember 21,  1939,  the  Company  requested  the  Com- 
missioner of  Corporations  to  amend  their  permit 
hy  substituting  Smith  for  Ellsworth  as  one  of  the 
promoters  to  whom  applicant  might  issue  shares. 
Such  amendment  was  granted  November  28,  1939. 
By  application  dated  July  26,  1940,  LaMotte 
T.  Cohu  requested  the  Commissioner  of  Corpora- 
tions to  issue  an  order  consenting  to  the  assignment 
by  way  of  gift  to  the  applicant's  wife,  Didi  M. 
Cohu,  of  5,769  Class  B  common  shares  of  the  Com- 
pany and  to  each  of  applicant's  three  daughters, 
Anne  T.  Cohu,  Renee  Cohu  and  Marit  Cohu,  re- 
spectively, of  1,923  of  the  shares,  all  of  such  shares 
being  then  held  in  escrow  pursuant  to  the  Corpo- 
ration Commissioner's  permit  dated  Jime  15,  1939. 
The  Corporation  [40]  Commissioner,  by  order  dated 
July  31,  1940,  consented  to  the  transfer  of  the 
shares  in  accordance  with  the  application  u])on 
the  condition  that  the  new  certificates  evidencing 
such  shares  be  deposited  with  Bank  of  America 
National  Trust  &  Savings  Association  and  held  in 
(^scrow  in  accordance  with  the  conditions  of  the 
Corjioration  Commissioner's  permit  dated  June  15, 
1939,  and  upon  the  further  condition  that  the  old 
certificate  or  certificates  be  inunediately  cancelled. 
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By  an  order  dated  November  19,  1940,  the  Com- 
missioner of  Corporations  ordered  11,000  of  the 
Class  A  shares  then  held  in  escrow  to  be  released 
from  escrow  to  the  following  named  persons  and 
in  the  following  respective  amounts: 

Class  A  Shares 
Name  Released 

John  K.  Northrop  5,240 

LaMotte  T.  Cohu 2,620 

Gage  H.  Irving 1,580 

Edward  A.  Bellande  520 

Moye  W.  Stephens 520 

A.  H.  Smith  520 

The  stock  to  which  the  petitioners  became  enti- 
tled, except  for  the  11,000  shares  just  mentioned 
above,  was  released  from  escrow  by  order  of  the 
Commissioner  of  Corporations  on  October  26,  1942. 

Under  the  provisions  of  Article  Five  of  the  ar- 
ticles of  incorporation  of  the  Company  as  amended 
June  14,  1939,  the  Class  B  common  shares  of  the 
Company  were  subject  to  the  following  limitations 
and  conversion  rights: 

(a)  Class  B  shares  were  not  entitled  to  parti- 
cipate in  dividends  declared  or  paid  prior  to  July  1, 
1942  (that  date  and  other  dates  hereinafter  men- 
tioned being  determined  under  the  provisions  of 
the  Articles  in  relation  to  the  actual  date  when 
the  Company  first  received  cash  proceeds  from  the 
sale  of  its  Class  A  shares),  and  were  [41]  entitled 
to  participate  in  dividends  declared  and  paid  there- 
after only  in  the  event  that  specified  earnings  re- 
quirements per  Class  A  share  had  been  met. 

(b)  In  the  event  of  liquidation,  dissolution  or 
winding  up  of  the  Company,  the  holders  of  Class  B 
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shares  were  not  entitled  to  receive  any  distribution 
unless  and  until  the  liolders  of  all  Class  A  shares 
then  outstanding  should  have  received  an  amount 
equal  to  the  consideration  received  by  the  Company 
upon  the  original  issuance  thereof. 

(c)  The  Class  B  shares  were  to  become  void 
if  no  adjusted  net  profits,  as  therein  defined,  were 
earned  by  the  Company  either  during  the  five-year 
period  commencing  August  1,  1939,  or  during  the 
three-year  period  commencing  August  1,  1941. 

(d)  Class  B  shares  were  convertible,  share  for 
share,  into  Class  A  shares  on  August  1,  1944,  if  ad- 
justed net  ])rofits,  as  therein  defined,  had  then 
amounted  to  50c  per  Class  A  share  per  annum  for 
the  five-year  period  commencing  August  1,  1939, 
based  on  a  computation  of  such  adjusted  net  profits 
either  for  the  entire  five-year  period  or  for  the 
three-year  period  commencing  August  1,  1941.  If 
such  earnings  per  Class  A  share  amounted  to  less 
than  50c  per  annum  for  such  five-year  period,  then 
the  Class  B  shares  were  convertible  into  a  pro- 
portionately smaller  number  of  Class  A  shares. 
Class  B  shares  were  further  convertible,  share  for 
share,  into  Class  A  shares  at  any  time  prior  to  Au- 
gust 1,  1944,  when  the  adjusted  net  profits,  as 
therein  defined,  computed  either  from  August  1, 
1939,  or  from  August  1,  1941,  amounted  in  total 
to  $1,000,000. 

None  of  the  Company's  Class  B  shares  became 
convertible  into  Class  A  shares  prior  to  August  1, 
1942,  nor  were  any  of  the  Class  B  shares  converted 
into  Class  A  shares  prior  to  August  1,  1942.    On 
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August  1,  1942,  pursuant  to  the  provisions  of  Ar- 
ticle Five  (e)(1)  of  the  articles  of  incorporation, 
all  Class  B  shares  became  convertible,  share  for 
share,  into  Class  A  shares,  by  reason  of  the  fact 
that  the  Company's  adjusted  net  profits,  as  defined 
in  Article  Five  (a)(4),  computed  from  August  1, 
1941,  amounted  to  more  than  $1,000,000.  [42] 

The  Company  and  certain  underwriters  made  and 
entered  into  an  underwriting  agreement  dated  June 
17,  1939,  pursuant  to  which  the  several  underwrit- 
ers named  in  the  agreement  agreed  to  purchase 
and  the  Company  agreed  to  sell  200,000  of  its 
Class  A  common  shares  in  units  of  five  shares  and 
one  public  warrant  at  the  price  of  $25  per  unit. 
Such  agreement  further  provided  for  the  employ- 
ment of  the  several  underwriters  as  exclusive  agents 
of  the  Company  for  the  offering  and  sale  of  an  ad- 
ditional 200,000  of  the  Company's  Class  A  common 
shares  in  units  of  five  shares  and  one  public  war- 
rant, and  for  the  payment  by  the  Company  to  each 
underwriter  of  a  commission  of  $1  per  share  on 
all  shares  of  such  stock  sold  by  such  underwriter 
as  agent.  The  initial  public  offering  price  for  the 
200,000  underwritten  shares  and  the  200,000  addi- 
tional agency  shares  was  specified  in  the  underwrit- 
ing agreement  as  $30  per  unit  of  five  shares  and  one 
piTblic  warrant.  As  additional  consideration  to  the 
underwriters,  the  agreement  provided  for  the  de- 
livery by  the  Company  to  the  underwriters  of  "un- 
derwriters' warrants"  for  the  T)urchase  of  an  ag- 
gregate of  53,333  shares  of  the  Class  A  common 
stock,  exercisable  during  the  period  of  five  years 


44  J,  K.  Northrop  and  I.  H.  Northrop 

at  the  price   of  $7  per   share   or  80  per  cent   of 
book  vahie,  whichever  was  higher. 

Before  the  public  offering  of  the  Company's  Class 
A  stock  was  commenced,  two  members  of  the  origi- 
nal underwriting  group  withdrew  and  Lester  &  Co. 
Avas  requested  to  and  did  become  a  member  of  the 
underwriting  group.  At  least  one  other  securities 
firm,  Bateman,  Eichler  <^''  Co.,  was  approached  with 
a  proposition  that  it  become  a  member  of  the  un- 
derwriting group,  but  [43]  that  firm  declined  to 
participate  in  the  underwriting  or  sale  of  the  Class 
A  stock  to  the  public  because  it  considered  the  stock 
too  speculative  to  sell  to  its  clients. 

The  Company  first  received  cash  proceeds  from 
the  sale  of  its  shares  on  July  21,  1939,  when  the 
underwriters  accepted  and  paid  for  in  cash  the 
first  block  of  the  underwritten  Class  A  common 
shares  which  were  offered  to  the  public. 

Difficulty  in  marketing  the  Class  A  stock  to 
the  public  was  encountered  shortly  after  the  public 
offering  was  commenced,  and  the  shares  were  not 
well  received  by  the  public,  with  the  result  that 
only  a  very  small  amount  of  stock  had  been  sold 
or  subscribed  for  after  10  days  or  2  weeks  of 
trading. 

In  an  effort  to  bolster  public  confidence  in  the 
stock  by  having  an  initiated  investor  take  a  sul)- 
stantial  interest  therein,  the  underwriters  persuaded 
Floyd  B.  Odium,  president  of  Atlas  Corporation 
and  a  personal  friend  of  John  K.  Northrop,  to  sub- 
scribe in  August,  1939,  on  behalf  of  Atlas  Corpo- 
ration for  30,000  shares  of  Class  A  stock  and  6,000 
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public  warrants  (6,000  underwritten  units).  The 
units  were  purchased  by  Atlas  Corporation  and 
sold  by  the  underwriters  at  the  underwriters'  cost 
of  $25  per  unit,  in  order  to  stimulate  the  sale 
of  shares  to  the  public. 

After  the  underwriters  had  disposed  of  between 
200,000  and  225,000  shares  of  Class  A  common 
stock  to  the  public  it  became  apparent  that  it 
would  be  very  difficult,  if  not  impossible,  to  dis- 
tribute more  than  a  total  of  250,000  shares  to  the 
])ublic.  As  a  result  of  conferences  between  the  un- 
derwriters and  the  promoters,  the  Company's  initial 
proi^ram,  which  had  [44]  called  for  the  expenditure 
of  approximately  $2,000,000,  was  reduced  in  scope, 
it  being  determined  that  $1,250,000  would  enable 
the  Companj^  to  start  operations  on  a  smaller 
scale.  Accordingly,  the  underwriting  agreement 
was  amended  as  of  August  15,  1939,  to  reduce  from 
200,000  to  50,000  the  number  of  shares  to  be  sold  the 
public  on  an  agency  basis.  The  total  niunber  of 
Class  A  common  shares  to  be  sold  to  the  public  was 
thus  reduced  from  400,000  to  250,000. 

A  total  of  250,000  of  the  Company's  Class  A 
common  shares  (together  with  warrants  for  the 
purchase  of  103,333  Class  A  common  shares)  were 
issued  by  the  Company  and  were  accepted  and  paid 
for  in  cash  by  the  underwriters  during  the  period 
beginning  July  21,  1939,  and  ending  November  28, 
1939. 

On  or  about  February  15,  1940,  the  Company 
completed  its  factory  at  Hawthorne,  California.  On 
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March  1,  1940,  the  Company  had  142  employees, 
which  number  rose  to  192  by  the  end  of  the  month. 
On  March  4,  1940,  the  Company  had  unfilled  orders 
in  the  amount  of  $760/249.16,  consisting  solely  of 
one  contract  dated  December,  1939,  with  Consoli- 
dated Aircraft  Corporation  for  the  manufacture  of 
seats,  cowls  and  empennages  for  the  United  States 
Army  and  Navy  airplanes.  On  March  12,  1940, 
the  Company  got  an  order  from  the  Norwegian 
Government  for  24  Navy  planes,  the  total  contract 
price  being  $1,558,582.62.  Prior  to  October  22,  1940, 
the  Company  had  entered  into  contracts  totalling 
$24,000,000. 

On  March  4,  1940,  the  Company  faced  substan- 
tial competition,  including  that  offered  by  Doug- 
las Aircraft  Co.,  Inc.,  North  American  Aviation 
Company,  Lockheed  Aircraft  Corporation,  Con- 
solidated Aircraft  Corporation,  Boeing  Aircraft 
Company  and  Vultee  Aircraft  Corporation,  all  of 
whicli  were  [45]  established  aircraft  manufactur- 
ing companies  having  operating  plant  facilities  on 
the  west  coast  and  having  proven  products  ready 
for  sale. 

As  of  February  29,  1940,  the  book  value  of  the 
Company's  then  outstanding  282,305  Class  A  shares 
and  67,689  Class  B  shares  was  $1,309,436.38.  As 
of  July  31,  1940,  the  book  value  of  the  Company's 
then  outstanding  282,305  Class  A  shares  and  67,689 
Class  B  shares  was  $1,199,174.93.  As  of  July  31, 
1941,  the  book  value  of  the  Company's  then  out- 
standing  282,305   Class   A    shares   and   the   74,637 


vs.  Commissioner  of  Internal  Revenue  47 

Class  B  shares  was  $156,331.54.^  The  Company  had 
no  earnings  prior  to  March  4,  1940,  nor  had  it  paid 
any  dividends  on  its  stock.  The  Company  snffered  a 
loss  in  the  fiscal  year  ending  Jnly  31,  1940,  which 
was  capitalized.  In  the  tiscal  year  ending  Jnly  31, 
1941,  the  Company  suffered  a  net  loss  in  the  amount 
of  $848,778.33.  The  Company  first  showed  earn- 
ings in  the  fiscal  year  ending  July  31,  1942,  and 
it  first  declared  and  paid  dividends  on  its  stock  in 
November,  1943. 

The  Class  A  common  shares  of  the  Company 
that  were  sold  to  the  public  and  upon  which  there 
wei'c  no  restrictions  or  limitations  as  to  sale,  divi- 
dends or  rights  to  participate  in  distribution  of 
assets  (hereinafter  called  ''unrestricted  Class  A 
common  shares"),  were  never,  during  1939  or  1940, 
traded  or  listed  on  any  securities  exchange,  but 
were  traded  on  an  over-the-counter  basis  through 
securities  dealers. 

The  unrestricted  Class  A  common  shares  were 
traded  in  for  the  most  part  in  relatively  small 
blocks  of  100  or  less,  at  prices  ranging  from  a  [46] 
low  of  5  to  a  high  of  6%  during  the  period  begin- 
ning November  9,  1939,  and  ending  March  8,  1940. 
On  March   1,   1940,   100  such  shares   were   traded 


''The  sharp  decrease  in  book  value  as  of  July  31, 
1941,  as  compared  with  the  prior  year,  is  princi- 
])ally  due  to  a  very  substantial  increase  in  the  latter 
year  of  current  liabilities.  This  increase  in  current 
liabilities  consisted  principally  of  advances  received 
on  contracts  in  excess  of  expenditures  thereon. 
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at  5y8,  50  at  eVg,  and  100  at  614.  On  March  5,  1940, 
100  were  traded  at  r^Ys,  and  100  at  6%. 

During  November,  1940,  the  unrestricted  Class 
A  common  shares  were  traded  on  an  over-the- 
counter  basis  at  prices  ranging  from  61^  to  714- 

During  1940  the  highest  price  at  which  any  such 
unrestricted  Class  A  common  shares  were  pur- 
chased or  sold  by  Lester  &  Co.  was  $8  in  April,  1940, 
and  the  lowest  price  at  which  any  such  shares  were 
])urchased  or  sold  by  Lester  &  Co.  was  $5  in  May, 
1940. 

During  the  period  commencing  November  9,  1939, 
and  continuing  through  the  year  1940,  there  was 
trading  by  securities  dealers  in  warrants  for  the 
purchase  of  unrestricted  Class  A  common  shares. 
Each  of  the  warrants  entitled  the  holder  thereof 
to  purchase  one  Class  A  common  share  at  any  time 
on  or  before  December  1,  1944,  at  the  higher  of 
the  following  prices;  (a)  $7  per  share,  or  (b)  an 
amount  equal  to  80  per  cent  of  the  book  value  of 
one  share  of  such  stock  at  the  end  of  the  quarterly 
period  next  preceding  the  date  of  exercise. 

During  the  period  from  November  9,  1939,  to 
and  including  March  10,  1940,  Lester  &  Co.  i)uv- 
chased  196  such  warrants  and  sold  150  such  war- 
rants at  prices  ranging  from  $2-%  to  $3-^/^  per  war- 
rant, the  average  price  per  warrant  being  $2,175. 

During  the  period  from  March  11,  1940,  to  and 
including  December  31,  1940,  Lester  &  Co.  pur- 
chased 3,290  such  warrants  and  sold  3,283  such 
warrants  at  prices  ranging  from  $2  to  $4  per  war- 
rant, the  average  price  per  warrant  being  $3.43. 
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The  Class  A  and  Class  B  promotional  shares 
were  worth  $4  a  share  as  of  March  4,  1940. 

Prior  to  1939,  petitioners  LaMotte  T.  and  Didi 
Cohn  had  never  lived  outside  the  State  of  New 
York.  In  January,  1939,  LaMotte  went  to  Los  An- 
geles in  the  hope  of  making-  an  investment  for  his 
New  York  company.  Air  Investors,  Inc.  He  came 
in  contact  with  petitioner  Northrop  and  became 
involved  in  the  organization  and  fuiancing  of  the 
Company,  the  details  of  which  appear  above.  La- 
Motte went  to  New  York  early  in  1939  in  connec- 
tion with  financing  the  California  Company  and 
returned  to  California.  He  assisted  in  the  organi- 
zation of  the  Company,  which  was  incorporated 
March  7,  1939.  xVt  that  time  LaMotte  intended  to 
take  a  position  with  the  new  company  and  make 
California  his  home  if  the  financial  arrangements 
for  the  Company  were  adequately  made.  By  early 
June,  1939,  adequate  financial  arrangements  had 
been  made  and  the  final  underwriting  agreement 
was  executed  June  17,  1939.  Early  in  June  LaMotte 
definitely  and  finally  decided  to  remain  in  Califor- 
nia and  make  it  his  home.  He  then  telephoned 
Didi,  informed  her  of  this  decision  and  told  her 
to  close  the  New  York  house  and  come  to  Califor- 
nia. Didi  arrived  in  Los  Angeles  on  or  about  July 
1,  1939.  The  New  York  house  was  later  sold.  La- 
Motte on  or  about  June  20,  1939,  resigned  from  Air 
Investors,  Inc.,  resigned  from  his  various  Eastern 
clubs  and  otherwise  severed  his  business  and  so- 
cial connections  in  New  York.  LaMotte  and  Didi 
bought  a  house  in  California  and  the  children  en- 
tered school  there  in  September,  1939. 
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OPINION 

Hill,  Judge:  T]ie  first  question  is  wliether  by  vir- 
tue of  the  promotional  shares  petitioners  realized 
income  in  1939  rather  than  1940.  Since  the  instant 
proceeding  only  involves  1940  a  determination  that 
the  [48]  income,  if  any,  was  realized  in  1939  would 
dispose  of  the  cases. 

Petitioners  earnestly  contend  that  they  acquired 
a  proprietary  interest  in  the  Company  in  1939 
^vhich  rendered  them  taxable,  if  at  all,  in  1939 
rather  than  1940.  Petitioners  argue  that  the  pub- 
lic sales  which  determined  the  amount  of  their  in- 
terests were  made  in  1939  and  that  by  the  terms 
of  their  contracts  with  the  Company  their  rights 
to  shares  accrued  as  of  the  date  of  such  public 
sales  notwithstanding  the  date  of  actual  issuance 
to  them.  Petitioners  further  argue,  in  effect,  that 
at  the  end  of  1939  merely  the  formality  of  the  Cor- 
poration Commissioner's  approval  of  the  escrow 
agent  and  the  execution  of  the  waivers  by  peti- 
tioners required  accomplishment  before  the  is- 
suance of  shares  to  them. 

AVe  have  carefully  considered  this  argument  and 
have  concluded  that  petitioner's  did  not  acquire  a 
proprietary  interest  in  the  Company  in  1939.  The 
permit  authorizing  the  Company's  stock  issue  pro- 
vided that  no  promotional  shares  *' shall  be  sold  or 
issnc^d  unless  and  until  the  applicant  [the  Company] 
shall  have  selected  an  escrow  holder  and  said  escrow 
holder  shall  have  been  first  approved  in  writing 
by  the  Commissioner  of  Corporations  *  *  *."  The 


vs.  Commissioner  of  Internal  Revenue  51! 

permit  further  j^rovided  tliat  no  promotional  shares 
"shall  be  sold  or  issued  unless  and  until  *  *  *'^  the 
petitioners  "shall  have  executed  an  agreement  in 
writing  with  said  applicant  and  filed  a  copy  thereof 
with  the  Commissioner  of  Corporations"  waiving 
their  rights  to  dividends  and  distribution  of  assets. 
In  1939  the  Commissioner  of  Corporations  had  not 
approved  in  writing  the  appointment  of  the  escrow 
agent  nor  had  petitioners  executed  their  waivers. 
These  requirements  were  clearly  conditions  prece- 
dent to  the  Company's  authority  to  issue  shares. 
The  Company's  authority  to  issue  [49]  shares  or 
create  proprietary  interests  derives  from  the  state 
and  is  not  an  inherent  corporate  power  which 
can  be  exercised  by  contract  independently  of  sov- 
ereign control.  Therefore  the  Company  could  only 
bestow  proprietary  interests  on  petitioners  when 
and  as  authorized  by  the  Commissioner  of  Corpo- 
rations. Live  Oak  Cemetery  Ass'n.  v.  Adamson, 
et  ah,  288  Pac.  29.  See  also  Fletcher  Cyclopedia 
Corporations,  sec.  5158.  A  recognition  of  the  dis- 
tinction between  the  issuance  of  certificates  and 
the  issuance  of  shares  does  not  affect  our  conclu- 
sion. Nor  does  the  fact  that  original  subscribers 
to  stock  are  sometimes  regarded  as  stockholders 
even  absent  an  issuance  of  shares  have  application 
here.  We  are  satisfied  that  petitioners  did  not  ac- 
quire any  stock  or  other  proprietary  interest  in 
the  Company  in  1939. 

Petitioners  alternatively  argue  that  they  con- 
structively received  a  stock  or  proprietary  interest 
in  1939.   From  what  we  have  already  said  it  is  ap- 
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parent  that  the  theory  of  constructive  receipt  can 
have  no  application  in  the  instant  situation. 

Although  not  explicitly  argued  it  seems  to  us 
that  petitioners'  position  perhaps  unconsciously  in- 
volves a  reliance  upon  the  equivalent  of  cash  the- 
ory. We  have  therefore  considered  the  possible  ap- 
plication of  this  theory  to  the  instant  situation  and 
have  rejected  it.  It  is  undoubtedly  true  that  peti- 
tioners had  a  contract  right  of  value.  They  had 
fully  rendered  their  considerations,  i.e.,  past  pro- 
motional services,  entering  employment  contracts, 
and  so  on.  The  Company  was  obliged  to  issue  cer- 
tain shares  to  petitioners  subject,  of  course,  to  the 
limitations  and  requirements  imposed  by  the  Com- 
missioner of  Corporations.  The  Company  was  at 
least  impliedly  required  under  its  contracts  with 
petitioners  to  comply  [50]  with  these  limitations  and 
requirements.  That  these  obligations  or  duties  of 
the  Company  or  the  correlative  contract  rights  of 
the  petitioners  had  value  is  witnessed  by  the  Ells- 
w^orth-Smith  transfer  described  in  the  facts.  Never- 
theless, we  do  not  think  that  petitioners  accepted 
these  contract  rights  as  payment.  The  written  con- 
tracts were  merely  evidence  of  the  Company's  un- 
dertaking and  while  undoubtedly  valuable  and  trans- 
ferable with  the  Corporation  Commissioner's  per- 
mission, they  were  not  given  or  accepted  as  pay- 
ment. Unless  the  Company's  obligation  as  evi- 
denced Iw  the  written  contracts  with  petitioners 
was  accepted  by  them  as  payment,  we  do  not  think 
such  evidenced  obligations  can  be  considered  the 
equivalent   of   cash    even   though    valuable    in   the 
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hands  of  a  cash-basis  taxpayer.  San  Jacinto  Life 
Insurance  Co.,  34  B.  T.  A.  186;  Frank  Kiihn,  34 
B.  T.  A.  274;  Great  Southern  Life  Insurance  Co., 
33  B.  T.  A.  512,  affirmed  89  Fed.  (2d)  54,  certio- 
rari denied  302  U.  S.  698;  Schlemmer  v.  United 
States,  94  Fed.  (2d)  77.  It  is  pertinent  in  this 
connection  to  note  that  section  22  (a).  Internal 
Revenue  Code,  defines  as  gross  income,  inter  alia, 
''compensation  for  personal  services  *  *  *  of  what- 
ever kind  and  in  whatever  form  paid  *  *  *."  (Italics 
supplied).  While  contract  rights  under  certain  cir- 
cumstances can  be  considered  the  equivalent  of  cash 
we  do  not  think  the  instant  situation  is  properly 
susceptible  to  such  treatment.  Nor  as  indicated 
above  do  we  think  such  contract  right  should  be 
confused  with  a  proprietary  interest  in  the  Com- 
pany. We  therefore  conclude  that  petitioners  did 
not  realize  income  in  1939  by  virtue  of  their  situ- 
ation with  respect  to  the  promotional  shares  in 
Cjuestion.   [51] 

Having  determined  that  any  income  realized  on 
account  of  the  promotional  shares  was  not  realized 
in  1939  it  becomes  necessary  to  determine  the  value 
of  the  promotional  shares  as  of  March  4,  1940.  The 
petitioners  concede  on  brief  that  if  1939  is  not  the 
income  year  that,  in  that  event,  March  4,  1940,  ])e- 
comes  the  crucial  date,  ])eing  the  date  when  the  pro- 
motional shares  were  issued  to  petitioners  and  the 
certificates  therefor  placed  in  escrow. 

Respondent  has  determined  that  each  share  of  pro- 
motional stock,  Classes  A  and  B  alike,  was  worth 
$6.25.  This  value  was  apparently  based  largely  on 
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the  price  for  which  the  unrestricted  Class  A  shares 
sold  for  in  1940.  Petitioners,  on  the  other  hand,  con- 
tend that  the  promotional  stock  had  no  value  as  of 
March  4,  1940.  We  have  found  as  a  fact  that  each 
share  of  promotional  stock.  Classes  A  and  B  alike, 
was  worth  $4  as  of  March  4,  1940. 

We  have  treated  Class  A  and  Class  B  promotional 
shares  as  equivalents  in  making  our  evaluation.  We 
have  done  this  for  convenience  and  simplicity,  ])e- 
cause  the  parties  approach  the  problem  in  this  man- 
ner and  because  as  a  practical  matter  the  limitations 
imposed  on  the  promotional  stock  virtually  elimi- 
nated any  distinction  between  the  two  classes  of  stock. 
The  Company's  option  to  repurchase  the  promotional 
Class  B  stock  for  25  cents  a  share  seems  to  us  to  have 
little  significance  for  evaluation  purposes  because 
the  petitioners  were  the  directors  of  the  Company 
and,  further,  had  they  exercised  such  an  option  for 
the  Company  the  result  would  have  been  to  increase 
the  value  of  the  Class  A  shares.  Nor  does  the  junior 
position  of  the  Class  B  shares  have  significance  with 
respect  to  the  promotional  shares  [52]  since  peti- 
tioners had  to  waive  all  their  rights  to  any  dividends 
and  distributions  of  assets.  Nor  does  the  provision 
calling  for  the  cancellation  of  Class  B  shares  at  the 
end  of  the  5-year  period,  if  th(\v  failed  to  l^ecome 
convertible,  have  significance  with  respect  to  the 
promotional  shares  because  if  they  failed  to  become 
convertible,  that  would  mean  that  there  had  been  no 
adjusted  net  profits  and  therefore  the  promotional 
Class  A  shares  would  have  remained  in  escrow  sub- 
ject to  the  waivers.  In  other  words,  it  seems  to  us 
that  with  respect  to  the  promotional  shares  the  dis- 


vs.  C omynissioner  of  Internal  Revenue  55 

tinction  between  Class  A  and  Class  B  was  essentially 
eliminated  by  the  restrictions  imposed  and,  in  practi- 
cal operation,  if  the  Class  A  shares  had  any  value  the 
Class  B  shares  directly  or  indirectly  acquired  an 
equivalent  value.  For  these  reasons  we  feel  war- 
ranted in  treating-  them  for  evaluation  purposes  as 
equivalents. 

We  do  not  think  respondent's  evaluation  can  be 
sustained.  The  unrestricted  Class  A  stock  sold  during 
1940  at  a  high  of  $8  and  a  low  of  $5  or  at  a  mean 
average  of  $6.50.  Respondent's  determination  of 
$6.25  for  the  promotional  shares,  we  think  too  closely 
approximates  the  value  of  the  unrestricted  shares 
and  fails  to  give  sufficient  recognition  to  the  restric- 
tions imposed  on  the  promotional  shares  in  question. 
We  think  that  the  Ellsworth- Smith  transfer  fur- 
nishes the  best  available  indication  of  the  approxi- 
mate value  of  the  promotional  shares  and  this  trans- 
fer indicates  an  approximate  value  of  $4.50  a  share. 
It  is  true  as  petitioners  suggest  that  this  transfer 
was  a  somewhat  isolated  transaction  but  we  nonethe- 
less think  it  offers  a  reliable  approximation  of  value. 
We  have  found  a  value  slightly  [53]  less  than  the 
value  indicated  by  the  Ellisworth-Smith  transaction. 
In  so  doing  we  have  given  consideration  and  effect  to 
such  factors  as  the  managerial  relationship  of  peti- 
tioners to  the  Company,  the  large  stock  represented 
by  the  shares  in  question  and  the  unproven  position 
of  the  Company  as  compared  with  its  more  seasoned 
competitors.  After  a  very  careful  consideration  of 
these  factors,  in  addition  to  all  the  other  pertinent 
evidence  bearing  on  value,  we  have  concluded  that  $4 
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a  share  represents  the  fair  value  of  the  promotional 
stock  as  of  March  4,  1940,  the  crucial  date. 

The  remaining  question  is  whether  the  promotional 
shares  received  by  petitioner  LaMotte  T.  Cohu  con- 
stituted his  separate  property  or  was  community 
property.  The  answer  depends  on  whether  LaMotte 
was  domiciled  in  California  when  he  acquired  the 
shares.  We  have  found  as  a  fact  that  LaMotte  de- 
cided to  make  California  his  home  early  in  June, 
1939,  and  this  fact  coupled  with  his  presence  in 
California  and  the  other  attendant  circumstances  of 
the  situation  satisfy  us  that  he  became  domiciled  in 
California  at  that  time.  We  think  that  for  purposes 
of  deterimning  the  community  or  separate  character 
of  the  shares  that  June  17,  1939,  is  the  earliest  pos- 
sible determinative  date,  being  the  date  LaMotta 
entered  the  written  contract  with  the  Company  by 
which  the  Company  undertook  to  issue  the  promo- 
tional shares  to  him.  Since  LaMotte  was  domiciled  in 
California  prior  to  this  date,  it  follows  that  the 
shares  became  the  community  property  of  LaMotte 
and  Didi  and  we  so  hold. 

Decisions  will  be  entered  under  Rule  50.  [54] 
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Before  The  Tax  Court  of  the  United  States 

No.  5039— LaMOTTE  T.  COHU, 

No.  5040— DIDI  M.  COHU, 

No.  5041— JOHN  K.  NORTHROP, 

No.  5042— INEZ  H.  NORTHROP, 

No.  5043— GAGE  H.  IRVING, 

No.  5044— ELEANOR  SALISBURY  IRVING, 

No.  5045— EDWARD  A.  BELLANDE  and 

MOLLY  LAMONT  BELLANDE, 
No.  5046— MOVE  W.  STEPHENS  and 

INEZ  B.  STEPHENS, 

Petitioners, 
vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

MOTION  FOR  REVIEW  BY  FULL  COURT 

Now  Come  ])etitioners,  by  their  attorneys  of  rec- 
ord, and  move  that  the  findings  of  fact  and  opinion 
of  the  Division  of  this  Court  promulgated  April  9, 
1947,  in  the  above-entitled  proceedings  be  reviewed 
by  the  full  Court,  and  show  as  grounds  for  their 
motion  the  following : 

A.  The  Division's  holding  that  the  income,  if  any, 
resulting  from  receipt  of  promotional  shares,  was 
realized  [56]  in  1940  rather  than  in  1939  is  erroneous 
in  law  and  is  not  based  on  the  evidence. 

1.  In  holding  that  the  petitioners  neither  actually 
nor  constructively  receive  income  in  1939,  the  Divi- 
sion perhaps  inadvertently  has  opened  the  door  to 
postponement  of  realization  of  income  at  the  elec- 
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tion  of  the  taxpayer.  The  only  conditions  of  the 
Cor])oration  Commissioner's  permit  which  remained 
to  l)e  performed  after  November  28,  1939,  were  of  a 
formal  and  insubstantial  nature.  Practically  speak- 
ing, the  petitioners  received  nothing  in  1940  that 
they  did  not  already  possess  in  1939,  and  to  hokl 
otherwise  is  to  permit  a  cash  basis  taxpayer  to  elect 
the  year  of  receipt  of  income. 

2.  Petitioners'  contention  that  they  acquire  in 
1939  property  interests  which  constituted  income  to 
the  extent  of  their  fair  market  value,  if  any,  in  that 
year,  is  fully  supported  hy  the  evidence  before  this 
Court  and  the  applicable  law  referred  to  in  peti- 
tioners' briefs  on  file  herein. 

3.  Whether  their  interests  constituted  proprie- 
tary interests  in  the  Company,  economic  ownership 
of  shares,  equitable  title  to  shares,  or  contract  rights 
to  receive  shares,  they  constituted  the  ''equivalent 
of  cash"  if  it  be  assumed  that  such  interests  had 
fair  market  value  in  1939.  2  Mertens,  Law  of  Federal 
Income  Taxation,  [57]  §11.02-11.03.  If  the  exchange 
by  EllsAvorth  of  his  interest  in  the  Company  is  en- 
titled to  any  weight  as  evidence  of  fair  market  value 
of  the  promotional  shares  on  March  4,  1940,  (which 
petitioners  do  not  concede),  such  exchange  would  be 
even  stronger  evidence  of  fair  market  value  of  the 
similar  interests  of  the  petitioners  at  the  time  of  the 
exchange. 

B.  The  Division  erred  in  holding  that  the  re- 
stricted Class  A  and  Class  B  shares  issued  to  the 
petitioners  had  a  fair  market  value  of  $4  per  share 
or  any  fair  market  value  as  of  March  4,  1940.  Such 
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decision  is  erroneous  in  law  and  is  not  based  on  the 
evidence  in  the  following  respects : 

1.  The  Class  A  and  Class  B  promotional  shares 
were  erroneously  held  by  the  Division  to  be  equiva- 
lent in  value. 

(a)  The  Division  valued  all  the  Class  B  shares  at 
$4  each  and  gave  no  effect  whatever  to  the  Company's 
option  to  purchase,  at  25  cents  per  share,  60%  of 
the  Class  B  shares  issued  to  petitioners  Northrop, 
Cohu  and  Irving,  which  option  was  exercisable  in  the 
Company's  sole  discretion  upon  the  death  of  tlie 
holder  or  upon  termination  of  his  employment,  and 
was  binding  upon  his  successors  and  assigns.  The 
fixed  option  price  of  25  cents  j^er  share  constitutes 
the  absolute  upper  limit  of  the  fair  market  value  of 
the  optioned  shares.  The  Court's  attention  is  respect- 
fully [58]  invited  to  Helvering  v.  Salvage  (1936),  297 
U.S.  106,  109;  Helen  S.  Delone  (1946),  6  T.C.  1188, 
and  cases  therein  cited.  There  is  no  merit  in  either  of 
the  two  reasons  relied  on  by  the  Division  as  its  sole 
basis  for  disregarding  the  options. 

(1)  The  fact  that  petitioners  were  directors  of 
the  Company  does  not  destroy  the  significance  of  the 
options.  The  Division  apparently  failed  to  realize 
that  the  petitioners  holding  optioned  stock  were  only 
three  of  a  board  of  nine  directors,  and  together  held 
only  about  25%-  of  the  total  outstanding  Class  A  and 
Class  B  shares.  Upon  the  occurrence  of  one  of  the 
conditions  entitling  the  Company  to  exercise  its  op- 
tion, it  is  obvious  that  no  one  of  the  petitioners 
holding  optioned  stock,  nor  even  all  three  acting 
together,  would  be  able  to  prevent  the  exercise  of  the 
option.  Moreover,  the  death  of  any  of  those  three 
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petitioners  not  only  would  make  the  option  exercis- 
able as  to  his  stock,  but  also  would  effectively  re- 
move him  from  the  board. 

(2)  Nor  are  the  options  deprived  of  significance 
by  the  fact,  relied  on  by  the  Division,  that  their 
exercise  by  the  Company  would  result  in  an  increase 
in  the  value  of  the  Class  A  shares.  The  Division  over- 
looked the  fact  that  the  holders  of  optioned  Class  B 
stock  held  less  [59]  than  10%  of  the  Class  A  shares 
and  would  enjoy  only  that  proportion  of  any  such 
increase  in  value,  and  that  an  even  smaller  percentage 
w^ould  inure  to  the  benefit  of  a  single  petitioner 
as  to  whose  stock  alone  the  option  might  be  exer- 
cised. 

(b)  The  statement  in  the  opinion  of  the  Di\'ision 
that  the  Class  B  shares,  directly  or  indirectly,  would 
acquire  a  value  equivalent  to  that  of  the  Class  A 
shares,  if  any,  is  based  upon  a  misconception  of  the 
facts.  Assuming  that  the  Class  A  shares  had  any 
value,  the  Class  B  shares  could  acquire  an  equivalent 
value  only  by  becoming  convertible  to  Class  A  stock, 
share  for  share.  That  could  happen  only  (1)  at  the 
end  of  the  5-year  period  if  adjusted  net  profits  had 
then  amounted  to  50  cents  per  annum  per  Class  A 
share,  or  (2)  during  the  5-year  period  if  and  when 
adjusted  net  profits  amounted  to  $1,000,000.  If  Class 
B  shares  failed  to  become  convertible  to  Class  A 
shares  on  a  share  for  share  basis,  the  Class  B  shares 
might  have  become  void  if  no  adjusted  net  profits 
were  earned  by  the  end  of  the  5-year  period,  or  they 
could  have  become  convertible  to  a  proportionately 
smaller  number  of  Class  A  shares  if  the  adjusted  net 
profits  amounted  to  less  than  50  cents  per  annum  per 
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Class  A  share.  To  hold  that  the  Class  A  and  B  shares 
were  equivalent  in  value  as  of  March  4,  1940,  is  to 
hold  that  it  was  substantially  certain  as  of  that  date 
that  the  Company  would,  by  the  end  of  the  5-year 
period  (August  1,  [60]  1944),  realize  adjusted  net 
profits  equal  either  to  50  cents  per  annum  per  Class 
A  share  or  to  a  total  of  $1,000,000 ;  and  such  a  holding- 
is  entirely  without  support  in  the  evidence. 

(c)  The  duration  of  the  restrictions  upon  the  Class 
B  shares  under  the  Articles  of  Incorporation  de- 
pended upon  different  considerations  than  did  the 
duration  of  the  restrictions  imposed  upon  the  Class 
A  shares  under  the  Corporation  Commissioner's  per- 
mit. Under  the  Articles  the  Class  B  shares  could  in  no 
event  participate  in  dividends  prior  to  July  1,  1942, 
and  could  participate  thereafter  on  an  equal  basis 
with  Class  A  shares  only  if  adjusted  net  profits  had 
then  amounted  to  50  cents  per  annum  per  Class  A 
public  share.  Furthermore,  under  the  Articles  the 
Class  B  shares  were  junior  to  all  Class  A  shares  as 
to  distril)ution  of  assets  for  a  period  of  5  years,  a 
junior  position  which  could  have  been  terminated  in 
less  than  5  years  only  if  the  Company  made  adjusted 
net  profits  of  $1,000,000,  thereby  making  the  Class 
B  shares  converti1)le  to  Class  A  shares.  The  Corpora- 
tion Commissioner's  restrictions,  being  subject  to 
less  rigid  conditions  as  to  duration,  could  have  been 
lifted,  at  least  as  to  Class  A  shares,  before  the  strict 
requirements  of  the  Articles  as  to  Class  B  shares  had 
been  met,  and  in  fact  approximately  %  of  the  Class 
A  promotional  shares  were  released  from  the  Corpo- 
ration Commissioner's  restrictions  in  November, 
1940. 
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If  the  Class  A  shares  had  any  value  at  all  on  March 
[61]  4,  1940,  (which  petitioners  do  not  in  the  least 
concede),  the  Class  B  shares  had  a  far  smaller  value, 
if  any,  and  the  value  of  the  optioned  Class  B  shares 
could  in  no  event  exceed  25  cents  per  share. 

2.  Wholly  aside  from  the  failure  to  differentiate 
between  Class  A  and  Class  B  shares  as  to  value,  the 
Division  erred  in  determining  that  either  the  Class 
A  or  the  Class  B  shares  were  worth  $4  per  share,  or 
any  amount,  on  March  4,  1940. 

(a)  The  finding  of  value  is  l)ased  almost  wholly 
upon  one  isolated  exchange  by  Ellsw^orth  (who  w^as 
not  connected  with  the  Company's  management). 
That  exchange  (1)  occurred  more  than  3  months 
jDrior  to  the  valuation  date,  (2)  was  the  result  of 
personal  solicitation  and  negotiation  over  a  period 
of  90  days  with  a  party  particularly  interested  in 
Southern  California  aviation  stocks,  (3)  involved  less 
than  5%  of  the  number  of  shares  held  by  petitioners, 
and  (4)  involved  payment  of  a  12%  commission  to 
the  intermediary  negotiating  the  transaction.  These 
peculiar  and  unusual  circumstances  deprive  that 
transaction  of  any  substantial  weight  as  evidence  of 
fair  market  value. 

(b)  Despite  the  fact  that  respondent  presented  no 
evidence  (aside  from  stipulated  facts),  the  Division 
disregarded  the  uncontradicted  testimony  of  peti- 
tioners' two  expert  witnesses  that,  in  view  of  the 
restrictions  and  the  speculative  nature  of  the  stock, 
neither  the  [62]  Class  A  nor  Class  B  promotional 
shares  had  any  fair  market  value  on  March  4,  1940. 

(c)  The  Division  apparently  disregarded  the  evi- 
dence as  to  the  speculative  nature  of  the  stock,  as 
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well  as  the  numerous  decided  cases  holding  that  re- 
stricted stock  in  a  new  and  unproven  corporation 
has  no  fair  market  value.  The  Court's  attention  is 
respectfully  invited  to  Helvering  v.  Tex-Penn  Oil 
Co.,  (1937),  300  U.S.  481;  U.S.  v.  State  Street  Trust 
Co.,  (CCA.  1st,  1942),  124  F.  (2d)  948,  aff'g.  37  F. 
Supp.  846;  Schuh  Trading  Comi)any  v.  Commis- 
sioner, (CCA.  7th,  1938),  95  F.  (2d)  404;  and  other 
cases  cited  in  petitioners'  opening  brief,  pp.  94-126. 
Wherefore,  it  is  prayed  that  this  motion  be  granted. 

Respectfully  submitted, 

MAYNARD  J.  TOLL, 
SIDNEY  H.  WALL, 
GEORGE  F.  ELMENDORF, 

By   /s/  SIDNEY  H.  WALL, 
Counsel  for  Petitioners  LaMotte  T.  Cohu,  Didi  M. 
Cohu,  John  K.  Northrop,  Inez  H.  Northrop,  Gage 
H.  Irving,  Eleanor  Salisbury  Irving,  Edward  A. 
Bellande  and  Molly  Lamont  Bellande. 

RAYMOND  W.  STEPHENS, 
WESLEY  G.  LA  FEVER, 

By    /s/  WESLEY  G.  LA  FEVER, 

Counsel  for  Petitioners  Moye  W.  Stephens  and  Inez 
B.  Stephens.  [63] 

Receipt  of  a  copy  of  the  foregoini>-  motion  is  ack- 
nowledged this  1st  day  of  May,  1947. 

/s/  J.  P.  WENCHEL, 

Chief  Counsel  Bureau  of  Internal  Revenue,  Counsel 
for  Respondent. 

[Endorsed] :  T.C.U.S.  Filed  May  5,  1947.  [64] 
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The  Tax  Court  of  the  United  States 
AA^ashington 


Docket  No.  5041 

JOHN  K.  NORTHROP, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court  as 
set  forth  in  its  findings  of  fact  and  opinion  promul- 
gated April  9,  1947,  the  respondent  herein  filed  a 
proposed  recomputation  of  tax  on  June  11,  1947,  and 
the  petitioner  filed  an  acquiescence  therein  on  June 
16,  1947.  It  appearing  that  such  recomputation  is 
correct  it  is,  therefore,  in  accordance  therewith. 

Ordered  and  Decided :  That  there  is  a  deficiency  in 
income  tax  for  the  year  1940  in  the  amount  of 
$57,474.19. 

(Seal)  /s/  SAMUEL  B.  HILL, 

Judge.  [65] 

Entered  June  18,  1947. 
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The  Tax  Court  of  the  United  States 
Washington 


Docket  No.  5042 
INEZ  H.  NORTHROP, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court  as  set 
forth  in  its  findings  of  fact  and  opinion  promulgated 
April  9,  1947,  the  respondent  herein  filed  a  proposed 
recomputation  of  tax  on  June  11,  1947,  and  the  peti- 
tioner filed  an  acquiescence  therein  on  June  16,  1947. 
It  appearing  that  such  recomputation  is  correct  it  is, 
therefore,   in  accordance  therewith. 

Ordered  and  Decided:  That  there  is  a  deficiency  in 
income  tax  for  the  year  1940  in  the  amount  of  $57, 
474.19. 

(Seal)  /s/  SAMUEL  B.  HILL, 

Judge.  [66] 


Entered  June  18,  1947. 
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In  the  Tax  Court  of  the  United  States 

No.  5039— LA  MOTTE  T.  COHU, 

No.  5040— DIDI  M.  COHU, 

No.  5041— JOHN  K.  NORTHROP, 

No.  5042— INEZ  H.  NORTHROP, 

No.  5043— GAGE  H.  IRVING, 

No.  5044— ELEANOR  SALISBURY  IRVING, 

No.  5045— EDWARD  A.  BELLANDE  and 

MOLLY  LAMONT  BELLANDE, 
No.  5046— MOYE  W.  STEPHENS  and 

INEZ  B.  STEPHENS, 

Petitioners, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STIPULATION 

The  parties  hereto  by  their  undersigned  counsel 
of  record  hereby  stipulate  and  agree  that  the  follow- 
ing facts  shall  be  taken  as  proved  in  the  above-men- 
tioned appeals  upon  the  filing  of  this  stipulation, 
subject  to  the  right  of  any  party  to  introduce  other 
and  further  evidence  not  inconsistent  with  the  terms 
of  this  stipulation,  and  to  the  right  of  any  party  to 
object  at  the  time  of  the  trial  to  the  admissibility 
of  any  of  the  facts  herein  set  forth  on  the  grounds 
of  irrelevancy  or  immateriality. 

1.  Petitioners  John  K.  Northrop,  Inez  H.  North- 
rop, Gage  H.  Irving,  Eleanor  Salisbury  Irving,  Ed- 
Avard  A.  Bellande,  Molly  Lamont  Bellande,  Moye  W. 
Stephens,  and  Inez  B.  Stephens  are  now  and  at  all 
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times  material  hereto  were  individuals  residing  in 
Los  xingeles  County,  California. 

2.  Petitioners  Inez  PI.  Northrop,  Eleanor  Salis- 
bury Irving,  Molly  Lamont  Bellande  and  Inez  B. 
Stephens  are  now  and  at  all  times  mateiial  hereto 
were  the  respective  wives  of  petitioners  John  K. 
Northrop,  Gage  H.  Irving,  Edward  A.  Bellande  and 
Moye  W.  Stephens. 

3.  Petitioners  LaMotte  T.  Cohu  and  Didi  M.  Cohu 
are  now  and  at  all  times  material  hereto  were  husband 
and  wife  and  are  now  residents  of  Los  Angeles, 
California.  [69] 

4.  The  income  tax  returns  of  all  the  petitioners 
for  the  calendar  year  1940  were  filed  with  the  Col- 
lector of  Internal  Revenue  for  the  Sixth  District 
of  California.  The  income  tax  return  of  petitioner 
LaMotte  T.  Cohu  for  the  calendar  year  1939  was  filed 
in  a  collection  district  in  the  State  of  New  York. 

5.  The  income  tax  returns  of  all  the  petitioners 
for  the  calendar  years  1939  and  1940  were  filed  on 
a  cash  receipts  and  disbursements  basis. 

6.  Respondent  determined  deficiencies  in  the  in- 
come tax  of  the  petitioners  for  the  calendar  year 
1940  as  follows : 

Amount  of 
Docket  No.         Petitioner  Deficiency 

5039  LaMotte  T.  Cohu $60,490.65 

5040  Didi  M.  Cohu  22,047.92 

5041  John  K.  Northrop  99,479.05 

5042  Inez  H.  Northrop  99,479.04 

5043  Gage  H.  Irving  15.694.14 

5044  Eleanor  Salisbury  Irving 16,381.31 

5045  Edward  A.  Bellande  and  Molly  Lamont 
Bellande    5,833.34 

5046  Moye  W.  Stephens  and  Inez  B. 

Stephens    4,455.93 


68  J.  K.  Northrop  and  I.  H.  Northrop 

7.  Petitioners  John  K.  Northrop,  LaMotte  T. 
Cohu,  Gage  H.  Irving,  Edward  A.  Bellande,  and 
Moye  W.  Stephens,  together  with  T.  T.  Ellsworth, 
were  the  promoters  of  Northrop  Aircraft,  Inc.,  a 
California  corporation  (hereinafter  referred  to  as 
the  "Company"). 

(S.  The  Company  was  incorporated  under  the  laws 
of  California  on  March  7,  1939. 

9.  Petitioner  LaMotte  T.  Cohu  has  been  chair- 
man of  the  board  of  directors  and  general  manager 
of  the  Company  from  its  inception  until  the  present 
time.  His  background  and  experience  in  the  aviation 
industry  prior  to  June  21,  1939,  are  as  set  forth  on 
page  3  of  the  prospectus  issued  under  date  of  June 
21,  1939,  a  copy  of  which  prospectus  is  attached 
hereto,  marked  Exhibit  1-A,  and  made  a  i^art  hereof. 

10.  Petitioner  John  K.  Northrop  has  been  the 
president  and  a  director  of  the  Company  from  its 
inception  until  the  present  time.  His  background  and 
experience  in  the  aviation  industry  prior  to  June  21, 
1939,  are  as  set  forth  on  page  4  of  the  prospectus 
attached  hereto  as  Exhibit  1-A. 

11.  Petitioner  Gage  H.  Irving  has  been  vice  [71] 
president  and  a  director  of  the  Company  from  its 
inception  until  the  present  time.  His  background  and 
experience  in  the  aviation  industry  prior  to  June  21, 
1939,  are  as  set  forth  on  page  4  of  the  prospectus 
attached  hereto  as  Exhibit  1-A. 

12.  Petitioner  Edward  A.  Bellande  was  a  direc- 
tor of  the  Company  from  its  inception  until  on  or 
about  October  16,  1941.  His  background  and  experi- 
ence in  the  aviation  industry  prior  to  June  21,  1939, 
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are  as  set  forth  on  page  4  of  the  prospectus  attached 
hereto  as  Exhibit  1-A. 

13.  Petitioner  Moye  W.  Stephens  became  assist- 
ant secretary  of  the  Company  on  February  8,  1940, 
and  a  director  of  the  Company  on  April  16,  1940,  and 
continued  in  these  capacities  until  on  or  about  Janu- 
ary 30,  1946.  He  commenced  Hying  in  1921  and  has 
been  connected  with  the  aviation  industry  as  a  trans- 
port pilot  and  in  other  capacities  almost  continuously 
since  1929.  In  1937  he  represented  Lockheed  Aircraft 
Corporation  as  a  special  sales  representative  in  Aus- 
tralia and  New  Zealand. 

14.  The  articles  of  incorporation  of  the  Company, 
as  amended  June  14,  1939,  and  as  in  force  and  effect 
at  all  times  material  hereto,  are  attached  hereto, 
marked  Exhibit  2-B,  and  made  a  part  hereof.  [72] 

15.  Said  articles  of  incorporation  authorize  the 
Company  to  issue  two  classes  of  shares  of  stock  to 
be  designated,  respectively,  Class  A  Common  and 
Class  B  Common. 

16.  On  June  15,  1939,  the  Commissioner  of  Cor- 
porations of  the  State  of  California  issued  his  permit 
(hereinafter  sometimes  referred  to  as  the  "Corpora- 
tion Commissioner's  Permit")  authorizing  the  Com- 
pany to  sell  and  issue  certain  of  its  securities.  A  copy 
of  said  permit  is  set  forth  on  page  13  of  the  prospectus 
attached  hereto  as  Exhibit  1-A. 

17.  By  separate  contracts  dated  June  17,  1939, 
between  the  Company  and  the  respective  individual 
parties  thereto,  the  Company  agreed  to  issue  certain 
Class  A  Common  shares  and  Class  B  Common  shares 
of  the  Company  to  petitioners  John  K.  Northrop, 
LaMotte  T.  Cohu,  Gage  H.  Irving,  Edward  A.  Bel- 
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lande  and  Moye  W.  Stephens,  and  to  T.  T.  Ellsworth, 
in  the  amounts  and  for  the  considerations  and  on  the 
terms  and  conditions  set  forth  in  said  contracts, 
copies  of  which  are  attached  hereto,  marked  Exhibits 
3-C,  4-D,  5-E,  6-F,  7-G,  and  8-H,  respectively,  and 
made  a  x^art  hereof. 

18.  The  Company  and  certain  underwriters  made 
and  entered  into  an  underwriting  agreement  dated 
June  17,  [73]  1939,  the  provisions  of  which  are  sum- 
marized on  pages  10,  11  and  12  of  the  prospectus  at- 
tached hereto  as  Exhibit  1-A. 

19.  Amendments  to  said  underwriting  agreement 
dated  June  17,  1939,  were  executed  by  the  parties 
thereto  as  of  July  12,  1939,  and  August  15,  1939. 
Such  amendments  are  summarized  on  page  15  of  the 
prospectus  attached  hereto  as  Exhibit  1-A. 

20.  The  Company  issued  a  prospectus  dated  June 
21,  1939,  and  added  thereto  certain  supplemental 
information  dated  April  26,  1940.  A  copy  of  said 
prospectus,  inchiding  such  supplemental  informa- 
tion, is  attached  hereto,  marked  Exhibit  1-A,  and 
made  a  part  hereof. 

21.  During  1939  Atlas  Corporation  purchased 
from  said  underwriters  and  paid  for  certain  shares 
and  warrants  of  the  Company,  in  the  amounts,  for 
the  consideration,  and  upon  the  terms  and  conditions 
set  forth  on  page  15  of  the  prospectus  attached  hereto 
as  Exhibit  1-A. 

22.  A  total  of  250,000  of  the  Company's  Class  A 
Common  shares  (together  with  warrants  for  the  pur- 
chase of  103,333  Class  A  Common  shares)  were  issued 
by  the  Company  and  were  accepted  and  paid  for  in 
cash  by  said  several  underwriters  upon  the  dates  and 
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in  the  amounts  set  forth  in  the  schedule  attached 
hei'eto,  marked  Exhibit  9-1,  and  made  a  [74]  pai't 
hereof. 

23.  The  Company  received  cash  proceeds  from 
the  sale  of  each  of  the  said  250,000  of  its  Class  A 
Common  shares  on  the  dates  that  said  shares  were 
accepted  and  paid  for  by  said  underwriters  as  set 
forth  in  said  Exhi])it  9-1.  The  total  cash  proceeds 
received  by  the  Company  from  the  sale  of  said  shares 
and  warrants  amounted  to  $1,250,000. 

24.  A  true  copy  of  Chapters  7  and  9,  of  a  portion 
of  Section  3  of  Chapter  2,  and  of  Section  1  of  Chapter 
10  of  the  Rules  and  Regulations  of  the  Division  of 
Corporations,  Department  of  Investment,  of  the 
State  of  California,  as  in  effect  during  the  period 
from  June  1,  1939,  to  December  31,  1940.  is  attached 
hereto,  marked  Exhibit  10-J,  and  made  a  part  hereof. 

25.  None  of  the  Company's  Class  B  shares  became 
convertible  to  Class  A  shares  prior  to  August  1,  1942, 
nor  were  any  of  said  Class  B  shares  converted  to 
Class  A  shares  prior  to  August  1,  1942.  On  August 
1,  1942,  pursuant  to  the  provisions  of  Article  Five 
(c)  (1)  of  the  articles  of  incorporation  attached  hereto 
as  Exhibit  2-B,  all  Class  B  shares  became  convertible, 
share  for  share,  into  Class  A  shares,  by  reason  of  the 
fact  that  the  Company's  adjusted  net  profits  (as 
defined  in  Article  Five  (a)(4)  of  said  articles  of 
incorporation,  Exhibit  2-B)  computed  from  August 
1,  1941,  amounted  to  more  than  $1,000,000.  [75] 

26.  The  board  of  directors  of  the  Company,  by 
resolution  adopted  June  17,  1939,  a  copy  of  which  is 
attached  hereto,  marked  Exhibit  11-K,  and  made  a 
part  hereof,  designated  Bank  of  America  National 
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Trust  and  Savings  Association,  a  bank  with  trust 
powers,  as  escrow  holder  for  the  Class  A  and  Class 
B  shares  required  to  be  held  in  escrow  by  said  Cor- 
poration Commissioner's  Permit,  referred  to  in  para- 
graph 16  above. 

27.  A  copy  of  a  letter  dated  Septem])er  26,  1939, 
from  the  Commissioner  of  Corporations  to  O'Mel- 
veny,  Tuller  &  Myers,  counsel  for  the  Company, 
concerning  the  conditions  set  forth  in  said  Corpora- 
tion Commissioner's  Permit,  is  attached  hereto, 
marked  Exhibit  12-L,  and  made  a  part  hereof. 

28.  A  copy  of  a  letter  from  O'Melveny,  Tuller  & 
Myers,  dated  September  28,  1939,  replying  to  said 
letter  from  the  Commissioner  of  Corporations  dated 
September  26,  1939,  is  attached  hereto,  marked  Ex- 
hibit 13-M,  and  made  a  part  hereof. 

29.  The  Company,  by  letter  dated  January  4, 1940, 
a  copy  of  which  is  attached  hereto,  marked  Exhibit 
14-N,  and  made  a  part  hereof,  notified  said  Bank  of 
America  National  Trust  and  Savings  Association 
of  its  designation  and  requested  acceptance  by  said 
bank  of  its  appointment  as  escrow  holder.  [76] 

30.  By  letter  dated  January  6,  1940,  addressed  to 
said  Commissioner  of  Corporations,  a  copy  of  which 
is  attached  hereto,  marked  Exhibit  15-0,  and  made 
a  part  hereof,  said  bank  accepted  said  appointment 
as  escrow  holder. 

31.  An  agreement,  dated  as  of  November  30,  1939, 
and  executed  by  the  parties  thereto  on  or  al)out  Janu- 
ary 4,  1940,  was  made  and  entered  into  between  the 
Company  and  John  K.  Northrop,  LaMotte  T.  Cohu, 
Gage  H.  Irving,  Edward  A.  Bellande,  Moye  W. 
Stephens,  and  A.  H.  Smith  (Smith  having  succeeded 
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to  the  rights  of  T.  T.  Ellsworth  as  hereinafter  more 
particularly  set  forth).  A  copy  of  said  agreement  is 
attached  hereto,  marked  Exhibit  16-P,  and  made  a 
part  hereof.  An  executed  counterpart  of  said  agree- 
ment was  filed  l)y  the  Compan}^  with  the  Commis- 
sioner of  Corporations  on  or  about  January  22,  1940. 

32.  A  copy  of  a  letter  dated  January  22,  1940, 
from  O'Melveny  &  Myers,  counsel  for  the  Company, 
to  said  Commissioner  of  Corporations  transmitting 
the  Company's  application  for  approval  of  the  Bank 
of  America  National  Trust  and  Savings  Association 
as  escrow  holder  of  the  promoter's  stock  is  attached 
hereto,  marked  Exhibit  17-Q,  and  made  a  part  hereof. 

33.  On  January  25,  1940,  said  Commissioner  of 
Corporations  issued  his  order  approving  the  Bank 
of  America  National  Trust  and  Savings  Association 
as  escrow  holder  for  the  Class  A  Common  shares 
and  Class  B  Common  shares  of  the  Company  required 
to  be  held  in  escrow. 

34.  Pursuant  to  the  provisions  of  the  agreements 
dated  June  17,  1939,  (referred  to  in  paragraph  17 
above),  and  pursuant  to  the  provisions  of  the  Cor- 
poration Commissioner's  Permit  dated  June  15, 1939, 
(referred  to  in  paragraph  16  above),  the  Company 
on  March  4,  1940,  issued  certificates  to  Class  A  Com- 
mon shares  and  Class  B  Common  shares  of  the  Com- 
pany in  the  following  names  and  in  the  following 
respective  amounts : 


Name 

Class  A 

Class  B 

John  K.  Northrop 

15,384 

38,461 

La  Motte  T.  Cohu 

7,692 

11,538 

Gage  H.  Irving 

4,615 

10,769 

Edward  A.  Bellande 

1,538 

2,307 

Move  W.  Stephens 

1,538 

2,307 

A.  H.  Smith 

1,538 

2,307 
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All  said  certificates  were  on  the  same  day  placed  in 
escrow  Avith  Bank  of  America  National  Trust  and 
Savings  Association,  Los  Angeles,  California.  [78] 

35.  The  receipt  of  said  Bank  of  America  National 
Trust  and  Savings  Association,  for  said  certificates, 
as  escrow  holder,  was  filed  mth  said  Commissioner 
on  or  about  March  4,  1940. 

36.  A  copy  of  an  application  by  the  Company  to 
the  Commissioner  of  Corporations,  dated  October  22, 
1940,  together  with  all  exhibits  thereto,  is  attached 
hereto,  marked  Exhibit  R,  and  made  a  part  hereof. 

37.  By  an  order  dated  November  19,  1940,  said 
Commissioner  of  Corporations  ordered  11,000  of  the 
Class  A  shares  then  held  in  escrow  to  be  released 
from  said  escrow  to  the  following  named  persons 
and  in  the  following  respective  amounts : 

Class  A  Shares 
Name  Released 

John  K.  Northrop  5,240 

La  Motte  T.  Cohu  2,620 

Gage  H.  Irving 1,580 

Edward  A.  Bellande  520 

Moye  W.  Stephens  520 

A.  H.  Smith  520 

38.  All  of  the  Class  A  and  Class  B  Common  shares 
referred  to  in  paragraph  34  above,  except  for  the 
11,000  Class  A  Common  shares  which  were  released 
in  November,  1940,  pursuant  to  the  afoersaid  order 
of  the  Commissioner  of  Corporations  dated  Novem- 
ber 19,  1940,  were  held  in  escrow  until  October  20, 
1942,  on  which  date  all  remaining  shares  were  re- 
leased from  escrow  in  accordance  with  an  '^  Order 
Terminating  Escrow"  issued  by  said  Commissioner 
of  Corjiorations  on  said  date. 
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39.  The  balance  sheet  of  the  Company  as  of  Febru- 
ary 29,  1940,  a  copy  of  which  is  attached  hereto, 
marked  Exhibit  18-S,  and  made  a  part  hereof,  shows 
the  book  value  of  the  Company's  then  otustanding 
282,305  Class  A  shares  and  67,689  Class  B  shares  to 
l)e  $1,309,436.38. 

40.  On  March  4,  1940,  the  Company  had  unfilled 
orders  of  $760,249.16,  consisting  solely  of  one  con- 
tract dated  December,  1939,  with  Consolidated  Air- 
craft Corporation  for  the  manufacture  of  seats, 
cowls,  and  empennages  for  United  States  Army  and 
Navy  airplanes. 

41.  Up  to  and  including  March  4,  1940,  the  Com- 
pany had  made  no  sales  deliveries,  and  made  no 
such  sales  deliveries  until  April ,  1940,  in  which  month 
it  made  deliveries  totaling  $406.98.  [80] 

42.  On  March  1,  1940,  the  Company  had  142  em- 
ployees and  during  the  month  of  March.  1940,  in- 
creased the  number  of  its  employees  from  142  to 
192. 

43.  On  or  about  February  15,  1940,  the  Company 
completed  the  erection  of  its  factory  in  Hawthorne, 
California,  said  factory  having  approximately  122,- 
500  square  feet  of  floor  space. 

44.  The  Company's  balance  sheet  as  of  July  31, 
1940,  a  copy  of  which  is  attached  hereto,  marked 
Exhibit  T,  and  made  a  part  hereof,  shows  the  book 
value  of  the  Company's  then  outstanding  282,305 
Class  A  Common  shares  and  67,689  Class  B  Common 
shares  to  be  $1,199,174.93. 

45.  The  Class  A  Common  shares  of  the  Company 
that  were  sold  to  the  public  and  upon  which  there 
were  no  restrictions  or  limitations  as  to  sale,  divi- 
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dends  or  rights  to  participate  in  distribution  of  as- 
sets (hereinafter  called  "unrestricted  Class  A  Com- 
mon Shares"),  were  never  during'  1939  or  1940, 
traded  or  listed  on  any  securities  exchange,  but  were 
traded  on  an  "over  the  counter"  basis  through  securi- 
ties dealers. 

46.  The  number  of  unrestricted  Class  A  Common 
shares  purchased  and  sold  by  Lester  &  Co.,  a  Los 
x\ngeles  [81]  securities  dealer  and  one  of  the  under- 
writers of  the  shares  of  the  Company,  during  the 
period  November  9,  1939,  to  March  8,  1940,  and  the 
prices  at  which  such  shares  were  purchased  and 
sold,  are  set  forth  in  Exhibit  19-U  attached  hereto 
and  made  a  part  hereof. 

47.  The  num]3er  of  unrestricted  Class  A  Common 
shares  purchased  and  sold  by  said  Lester  &  Co., 
during  November,  1940,  and  the  prices  at  which  such 
shares  were  purchased  and  sold,  are  set  forth  in 
Exhibit  Y  attached  hereto  and  made  a  part  hereof. 

48.  During  1940  the  highest  price  at  which  any 
such  unrestricted  Class  A  Common  shares  were  pur- 
chased or  sold  by  said  Lester  &  Co.,  was  $8  in  April, 
1940,  and  the  lowest  price  at  which  any  such  shares 
were  purchased  or  sold  by  said  Lester  &  Co.,  was  $5 
in  May,  1940. 

49.  During  the  period  commencing  November  9, 
1939,  and  continuing  through  the  year  1940,  there 
was  trading  by  securities  dealers  in  warrants  for 
the  purchase  of  unrestricted  Class  A  Conunon  shares. 
Each  of  said  warrants  entitled  the  holder  thereof  to 
purchase  one  Class  A  Common  share  at  any  time  on 
or  before  December  1,  1944,  at  the  higher  of  the  fol- 
lowing prices:  (a)  $7.00  per  share,  or  (b)  an  amount 
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equal  to  80%  of  the  book  value  of  one  share  [82]  of 
such  stock  at  the  end  of  the  quarterly  period  next 
preceding  the  date  of  exercise. 

50.  During  the  period  from  N"ovember  9,  1939,  to 
and  inchiding  March  10,  1940,  said  Lester  &  Co.  pur- 
chased 196  such  warrants  and  sold  150  such  warrants 
at  prices  ranging  from  $2-1/8  to  $3-1/4  per  warrant, 
the  average  price  per  warrant  being  $2,175. 

51.  During  the  period  from  March  11,  1940,  to 
and  including  December  31,  1940,  said  Lester  &  Co. 
purchased  3,290  such  warrants  and  sold  3,283  sucli 
warrants  at  prices  ranging  from  $2  to  $4  per  war- 
rant, the  average  price  per  w^arrant  being  $3.43. 

52.  On  Novem])er  28,  1939,  the  following  trans- 
action was  consummated  through  White,  Wyeth  & 
Co.,  a  Los  Angeles  securities  firm,  acting  as  a  princi- 
pal: T.  T.  Ellsworth  assigned  to  A.  H.  Smith,  a 
resident  of  Houston,  Texas,  his  contract  with  the 
Company  dated  June  17,  1939,  (Exhibit  8-H)  ;  A.  H. 
Smith  delivered  to  White,  Wyeth  &  Co.,  2,500  shares 
of  Duval  Texas  Sulphur  Co.,  of  which  2,200  shares 
were  transferred  to  T.  T.  Ellsworth  in  exchange  for 
his  said  contract,  and  300  shares  were  retained  by 
White,  Wyeth  &  Co.  as  its  profit  in  the  transaction. 

53.  On  said  date  of  November  28,  1939,  T.  T.  Ells- 
worth sold  600  of  such  shares  of  Duval  Texas  Sul- 
phur Co.  [83]  at  a  price  of  7-1/8,  for  which  he  re- 
ceived $4,251.00  on  November  29,  1939. 

54.  Attached  hereto,  marked  Exhibit  20- W,  and 
made  a  part  hereof,  is  a  copy  of  the  ledger  accounts 
of  T.  T.  Ellsworth  and  A.  H.  Smith  with  White, 
Wyeth  &  Co.  relating  to  said  transaction. 

55.  The  following  sales  of  Duval  Texas  Sulphur 
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Commissioner,  by  order  dated  July  31,  1940,  con- 
sented to  the  transfer  of  said  sharers  in  accordance 
with  said  application  upon  the  [86]  condition  that 
the  new  certificates  evidencing  such  shares  be  de- 
posited with  Bank  of  America  National  Trust  and 
Savings  Association  and  held  in  escrow  in  accordance 
with  the  conditions  of  said  Corporation  Commis- 
sioner's Permit  dated  June  15,  1939,  and  upon  the 
further  condition  that  the  old  certificate  or  certifi- 
cates ])e  immediately  cancelled. 

62.    The  first  meeting  of  the  shareholders  of  the 
Company  was  held  on  October  16,  1940. 

Dated  November  12, 1946. 

/s/  J.  P.  WENCHEL, 
Chief  Counsel,  Bureau  of  Internal  Revenue. 

MAYNARD  J.  TOLL, 
SIDNEY  H.  WALL  and 
GEORGE  F.  ELMENDORF, 

By   /s/  SIDNEY  H.  WALL, 
Counsel  for  Petitioners  LaMotte  T.  Cohu,  Didi  M. 
Cohu,  John  K.  Northrop,  Inez  H.  Northrop,  Gage 
H.  Irving,  Eleanor  Salisbury  Irving,  Edward  A. 
Bellande  and  Molly  Lamont  Bellande. 

RAYMOND  W.  STEPHENS  and 
WESLEY  G.  LA  FEVER, 

By   /s/  WESLEY  G.  LA  FEVER, 

Counsel  for  Petitionee's  Moye  W.  Stephens  and  Inez 
B.  Stephens. 

[Endorsed] :  T.C.U.S.  Filed  Nov.  12,  1946.   [87] 
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The  Tax  Court  of  the  United  States 

[Title  of  Causes  Nos.  5039-40-41-42-43-44-45-46.] 

Court  Room  No.  229,  United  States  Post  Office  and 
Court  House  Building, 

Los  Angeles,  California. 

November  12,  1946—10:00  A.M. 

(Met  pursuant  to  notice.) 

Before:   Honorable  Samuel  B.  Hill,  Judge. 

Appearances:  Sidney  H.  Wall  and  George  F. 
Elmendorif,  433  South  Spring  Street,  Los  Angeles 
13,  California,  appearing  for  Petitioners  in  Docket 
Nos.  5039  to  5045,  inclusive.  Wesley  G.LaFever,  1122 
California  Bank  Building,  Los  Angeles,  California, 
appearing  for  Petitioners  Moye  W.  Stephens  and 
Inez  B.  Stephens,  Docket  No.  5046.  R.  E.  Maiden, 
Jr.,  (Honorable  J.  P.  Wenchel,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue),  appearing  for  the  Re- 
spondent. [92*] 

The  Clerk:  Docket  No.  5039  LaMotte  T.  Cohu, 
5040,  Didi  M.  Cohu,  5041,  John  K.  Northrop,  5042, 
Inez  H.  Northrop,  5043,  Gage  H.  Irving,  5044,  Elea- 
nor Salisbury  Irving,  5045,  Edward  A.  Bellande 
and  Molly  Lamont  Bellande,  5046,  Moye  W.  Ste- 
phens and  Inez  B.  Stephens. 

The  Court:     Announce  your  appearances. 

Mr.  Wall:  Sidney  H.  Wall  for  the  Petitioners 
in  Docket  Nos.  5039  to  5045,  inclusive. 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Reporter's  Transcript. 
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Mr.  Maiden:  R.  E.  Maiden,  Jr.,  for  the  Re- 
spondent. 

Mr.  Elmendorf:  George  F.  Elmendorf  for  the 
Petitioners  in  Docket  Nos.  5039  to  5045,  incUisive. 

The  Court:     How  about  5046? 

Mr.  Wall :  Mr.  Wesley  G.  LaFever,  your  Honor, 
has  entered  his  appearance  for  the  Petitioners  in 
that  case,  and  I  have  just  called  his  office  and  he 
is  on  his  way  here. 

The   Court:     For  the  Respondent? 

Mr.  Maiden:  R.  E.  Maiden,  Jr.,  for  the  Re- 
spondent, your  Honor. 

The  Court:  Are  these  cases  to  be  consolidated 
for  the  hearing? 

Mr.  Wall:  If  your  Honor  please,  I  should  like 
to  so  move  at  this  time,  that  they  be  consolidated. 

The  Court:     Does  that  include  5046? 

Mr.  Wall:  Yes,  that  includes  Docket  No.  5046, 
and  [93]  Mr.  LaFever  has  advised  both  Mr.  Maiden 
and  myself  that  he  joins  in  that  motion. 

The  Court:     Any  objection  to  the  motion? 

Mr.  Maiden:  No  object,  your  Honor.  I  think 
it  is  proper. 

The  Court:  They  may  be  consolidated  for  hear- 
ing. 

^Tr.  Wall :  Will  that  also  include  consolidation 
for  the  purpose  of  brief,  your  Honor?  I  suppose 
it  will. 

The  Court:  Yes,  it  will.  State  your  case  for 
the  Petitioners.   [94] 

Mr.  Wall :  If  your  Honor  please,  the  parties 
have  entered   into  a   I'ather  lengthy  stipulation  of 
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facts,  which  I  have  already  mentioned.  There  are 
certain  portions  of  this  stipulation  on  which  the 
Petitioners,  however,  reserve  an  objection  to  mate- 
riality. We  do  not  question  the  existence  of  these 
facts,  and  we  have  gladly  stipulated  to  them  l^ut 
we  do  wish  to  reserve  an  objection  as  to  their 
admissibility  in  this  proceeding.  I  should  like  to 
present  the  stipulation  at  this  time,  and  if  your 
Honor  cares  to  hear  the  argument  on  the  question 
of  the  admissibility,  I  would  be  happy  to  go  for- 
ward with  that. 

The  Court:  You  have  noted  in  the  stipulation 
at  the  proper  points,  I  take  it,  your  objections? 

Mr.  Wall :  No,  your  Honor,  the  objections  are 
not  specifically  noted  in  the  stipulation,  I  am 
sorry  to  say.  The  entire  stipulation  was  made  sub- 
ject to  the  right  of  either  [95]  parties  to  object  to 
the  relevancy. 

The  Court:  You  may  indicate  your  objections  at 
this  time.  I  do  not  care  to  have  that  argued  or  to 
pass  on  them  at  this  time. 

Mr.  Wall:  Well,  the  Petitioners  object  to  the 
admissibility  in  evidence  of  the  following  provi- 
sions of  the  stipulation:  Paragraph  36  and  Ex- 
hibit R.  Would  you  want  me  to  mention  briefly 
what  the  nature  of  the  facts  are  in  each  case? 

The  Court:  You  may  mention  briefly,  but  do 
not  take  too  much  time  on  it. 

Mr.  Wall :  That  is  Petitioners  application  to  the 
Corporation  Commissioner  for  release  of  the  escrow 
dated  October  22,  1940.  We  object  to  paragraph 
44  and  Exhibit  T  incorporated  thereby,  which  is 
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a  balance  sheet  of  the  company  as  of  July  31,  1940. 
We  object  to  paragraph  47  and  to  Exhibit  V,  in- 
corporated therein  which  constitutes  a  tabulation 
of  the  sales  and  purchases  of  the  Northrop  Class 
A  public  shares  handled  by  Lester  &  Company 
during;  the  month  of  November,  1940.  We  object 
to  paragraph  48  which  states  the  high  and  low  prices 
in  the  1940,  of  the  unrestricted  Class  A  shares, 
and  object  to  paragraph  51,  which  is  a  siunmary 
of  the  sales  and  purchases  of  warrants  handled  by 
Lester  &  Company  for  the  period  March  11,  1940, 
to  December  31,  1940.  We  object  to  paragraph  61, 
which  relates  to  an  [96]  application  made  on  July 
26,  1940,  by  LaMotte  T.  Cohu  to  the  Corporation 
Commissioner  for  permission  to  transfer  certain  of 
his  Class  C  shares  to  his  wife  and  daughters  by 
way  of  gift. 

I  might  state  very  briefly,  your  Honor,  that  our 
objection  to  all  of  these  items  is  based  on  the  fact 
that  all  of  them  occurred  or  followed  the  facts  oc- 
curring after  March  4,  1940.  We  object  to  their 
l)eing  considered  in  determining  the  fair  market 
value  of  tliese  shares  as  of  March  4,  1940,  unless 
and  until  some  proper  foundation  is  laid  showing 
that  they  were  either  foreseen  or  reasonably  fore- 
seeable at  that  valuation  date.  Subject  to  the  ob- 
jections that  I  have  just  mentioned,  I  will  renew 
the  offer  of  the  filing  and — I  guess  the  filing  is  all 
that  is  necessary. 

The  Court:     The  stipulation  will  be  received. 

Mr.  Maiden:  If  the  Court  please,  I  was  just 
wondering   if  the   Court   would   want  to   take   the 
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time  to  have  me  state  Respondent's  reasons  for  be- 
lieving that  the  facts  and  circumstances  in  this  case 
occurring  ])oth  before  and  subsequent  to  our  basic 
date  are  material  evidence  in  the  case,  or  whether 
the  Court  vrould  prefer  that  I  cover  the  points 
of  objections  in  my  brief. 

The  Court:  I  think  it  would  be  just  as  well  to 
cover  them  in  your  brief.  Of  course  if  you  should 
make  your  statement  now  the  Petitioner  would  be 
entitled  to  give  him  [97]  reasons  for  his  objec- 
tions. 

JMr.  Maiden:  It  is  understood  that  both  sides 
in  their  brief  will  have  ample  opportunity. 

The  Court:  Either  party.  That  is  a  good  way 
to  argue  the  question. 

Mr.  Maiden:  That  is  satisfactory  to  me,  your 
Honor. 

Mr.  Wall:  That  is  satisfactory  to  me,  your 
Honor.  I  would  like  clarification  on  one  point,  in 
view  of  the  fact  that  we  will  not  know  during  the 
hearing  whether  or  not  those  items  are  to  be  ad- 
mitted, I  will  be  in  this  position,  that  if  those 
items  are  admitted  there  are  certain  facts  I  may 
wish  to  bring  out  from  witnesses  produced  on  ]3e- 
half  of  the  Petitioners,  which  likewise  relate  to 
events  subsequent  to  March  4,  1940. 

The  Court:  You  may  do  that  without  preju- 
dice to  your  objections. 

Mr.  Wall:  Thank  you,  your  Honor,  may  I  pro- 
ceed with  the  evidence? 

The  Court:     You  may  proceed. 

Mr.  Wall:    I  will  call  Mr.  Claude  M.  Monson. 
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Whereupon, 

CLAUDE  M.  MONSON, 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioners, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows:   [98] 

The  Clerk:  State  your  name  and  address, 
please. 

The  Witness:  Claude  M.  Monson,  425  West 
Buckthorne,   Inglewood,   California. 

Direct  Examination 
By  Mr.  Wall: 

Q.  Will  you  please  state  your  business  or  occu- 
pation, Mr.  Monson? 

A.  I  am  the  Financial  Vice  President  of  North- 
rop Aircraft,  Inc. 

Q.  When  did  you  enter  the  employ  of  North- 
rop Aircraft,  Inc.? 

A.  Actual  employment  of  this  company,  Octo- 
ber 9,  1939. 

Q.  Had  arrangements  been  made  prior  to  that 
date  for  your  employment  by  the  company? 

A.  Yes,  sir,  I  was  contacted  around  the  first  of 
March,  1939,  relative  to  coming  to  work  for  them 
and  had  accepted  at  that  time. 

Q,  But  you  actually  began  your  active  work 
in  October?  A.     That  is  right. 

Q.  Have  you  been  with  the  company  ever  since 
that  time?  A.     Yes,  sir. 

Q.  What  was  your  position  with  the  company 
when  you  began  in  October,  1939? 

A.     I  came  in  as  Auditor  of  the  company. 
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(Testimony  of  Claude  M.  Monson.) 

Q.  How  long  did  you  continue  to  hold  that  posi- 
tion? [99] 

A.  For  a  very  few  months.  I  was  made  As- 
sistant Treasurer  in  January  of  1940,  somewhere  in 
January. 

Q.  Was  there  a  Treasurer  of  the  company  at 
that  time?  A.     No,  sir,  there  was  not. 

Q.  Were  you  then  chief  financial  officer  of  the 
company  beginning  in  January,  1940? 

A.     Yes,  sir. 

Q.  And  did  you  hold  that  position  until  on  or 
after  March  4,  1940?  A.     Which  position? 

Q.     Assistant  Treasurer.  A.     Yes,  sir. 

Q.  What  other  positions  have  you  held  in  the 
company  since  that  time? 

A.  Well,  from  there  I  was  advanced  to  the  po- 
sition of  Treasurer  and  then  I  became  Vice  Presi- 
dent and  Treasurer  and  I  was  made  a  member  of 
the  Board  of  Directors  and  the  Financial  Vice 
President. 

Q.  You  are  now  Financial  Vice  President  and 
a  member  of  the  Board  of  Directors? 

A.     Yes,  sir. 

Q.  Going  back  to  the  period  around  March  4, 
1940,  you  have  testified,  Mr.  Monson,  that  you 
were  then  Assistant  Treasurer  of  the  company  and 
its  Chief  Financial  Officer  by  reason  of  the  fact  that 
the  office  of  Treasurer  was  vacant.  [100]  In  that 
position  were  you  then  familiar  with  the  financial 
condition  and  affairs  of  the  Xorthrop  Aircraft, 
Inc.?  A.     Yes,  sir. 
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(Testimony  of  Claude  M.  Monson.) 

Q.  And  were  you  also  familiar  with  its  business 
and  prospects  for  business  as  of  that  time? 

A.     Yes,  sir. 

Q.  In  answering  the  next  question  that  I  am 
going  to  put  to  you,  Mr.  Monson,  I  would  like  to 
have  you  put  yourself  as  nearly  as  you  can  at 
March  4,  1940,  and  answer  that  with  respect  to 
conditions  as  they  existed  then.  On  March  4,  1940, 
did  the  Northrop  Aircraft  Company  have  a  prod- 
uct ready  for  sale?  A.     No,  sir. 

Q.  Did  it  have  any  airplanes  then  in  the  de- 
sign stage? 

A.  Yes,  they  had.  The  company  was  organized 
in  1939.  We  immediately  started  a  project  de- 
sign on  a  flying  wing  airplane.  We  had  done  a  very 
small  amount  of  work  in  sketching  three-views 
for  configurations  of  an  airplane  and  the  like  on 
a  machine  we  termed  the  8A. 

Q.     That  is  Model  8A? 

A.     That  is  right. 

Q.     AYhat  type  of  airplane  was  that  in  general? 

A.  That  would  be  a  single-engine  military  craft 
which  we  hoped  we  could  get  orders  for. 

Q.  You  stated  that  you  had  begun  to  prepare 
three-views.  [101]  Will  you  explain  to  the  Court 
wliat  you  mean  by  three-views? 

A.  Well,  the  three-view  of  an  airplane  shows 
the  side  view,  the  top  view  and  the  front  view  of 
the  airplane. 

Q.  Does  the  preparation  of  the  three-view  in- 
volve special  engineering  work  on  the  airplane? 
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A.  Oh,  no,  this  three-view,  the  total  cost  of 
preparing  the  three-view  on  this 

The  Court:     What  is  that  word? 

The  Witness:     Three,  t-h-r-e-e  view. 

The  Court:     I  tliought  joii  said  free  f-r-e-e  view. 

The  Witness:  Three,  t-h-r-e-e  view,  and  those 
just  run  from  $50.00  to  $100.00  each. 

Q.  (By  Mr.  Wall) :  That  was  a  mere  prelimi- 
nary step  in  designing-  an  airplane? 

A.     That  is  right. 

Q.  Now  you  said  that  you  had  commenced  to 
design  a  flying  wing.  How  far  had  the  design  work 
progressed  on  the  flying  wing  up  to  March  4,  1940? 

A.  Merely  that  it  was  just  taking  form  on  a  piece 
of  paper  and  studies  were  being  made  as  to  the  de- 
si, c"n. 

Q.  Was  the  engineering  by  any  means  com- 
pleted on  that  airplane? 

A.  No,  it  hadn't  even  been  started,  as  far  as 
the  engineering  goes.  [102] 

Q.  Was  the  same  true  of  this  Model  8A  which 
you  mentioned?  A.     Yes. 

Q.  Had  there  been  any  provision  for  produc- 
tion of  either  of  those  airplanes? 

A.     No,  sir. 

Q.  Did  you  have  any  airplanes  at  that  time  then 
in  a  design  stage?  A.     No,  sir. 

Q.  Did  the  company  then  have  any  orders  on 
its  books?   That  is,  March  4,  1940? 

A.     Had  a  Consolidated  Aircraft  order. 
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Q.  That  was  the  order  of  approximately  $760,- 
000  total? 

A.  That  is  right,  and  it  covered  empennages  on 
P.  B.  Y.  2  airplanes. 

Q.  Will  you  explain  what  the  empennage  of  an 
aircraft  is,  Mr.  Monson? 

A.  The  empennage  of  an  airplane  is  the  tail 
section. 

Q.  Was  that  Consolidated  Aircraft  order  on  a 
fixed  price  basis?  A.    Yes. 

Q.  I  think  it  is  in  evidence  that  the  order  was 
dated  December,  1939.  Does  that  check  with  your 
recollection,  Mr.  Monson? 

A.     That  is  right,  yes. 

Q.  Will  you  please  state  the  circimistances  un- 
der which  [103]  that  Consolidated  order  was  ob- 
tained by  Northrop? 

A.  Well,  we  had  an  organization  started,  the 
nucleus  of  an  organization.  We  had  our  plans 
pretty  well  along  and  it  was  discussed  and  deter- 
mined that  we  should  go  out  and  try  to  get  some 
subcontract  work  for  some  of  the  other  aircraft 
manufacturers,  for  the  purpose  of  defraying  some 
of  the  overhead  of  the  organization  until  such  time 
as  Northrop  Aircraft  could  design  and  get  a  prod- 
uct for  sale.  In  order  to  get  this  business  we  had 
figured  our  estimates  as  low  as  we  possibly  could, 
on  the  basis  of  a  break-even  j:)oint,  and  had  taken 
the  job  merely  to  defray  the  overhead  expenses 
while  we  were  getting  going.  That  was  the  esti- 
mated basis. 
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Q.  You  say  it  was  estimated  to  an  estimated 
break-even  point,  or  it  was  price  at  an  estimated 
break-even  point.    What  do  you  mean  by  thaf? 

A.  I  mean  just  what  we  thought  we  could  do 
the  job  for  and  not  make  any  profit. 

Q.  Did  you  not  at  the  time  when  the  order 
was  obtained  anticipate  making  a  profit  on  that 
order  ? 

A.  No,  sir,  because  we  could  not  risk  getting 
in  there  with  a  profit  margin  on  it,  because  the  rest 
of  the  industry  could  take  that  much  business  away 
from  us  so  we  had  gone  in  purely  on  that  basis. 

Q.  And  that  was  the  only  order  you  had  on 
your  books  on  March  4,  1940  *?  [104] 

A.     That  is  right. 

Q.  Had  you  prior  to  that  tune  sought  sub-con- 
tract work  of  other  aircraft  companies? 

A.  Oh,  yes,  naturally  we  had  been  to  all  of 
the  aircraft  companies  here  on  the  West  Coast 
and  told  them  that  we  were  looking  for  their  sub- 
contract work. 

Q.     You  had  not  then  received  any  orders? 

A.     No,  we  hadn't  received  any  orders. 

Q.  Did  you  have  any  immediate  prospect  on 
March  4,  1940,  of  receiving  orders  from  other  air- 
craft companies?  A.     No,  sir. 

Q.  What  was  the  general  competitive  situation 
facing  the  Northrop  Aircraft  Company  as  of  March 
4,  1940? 

A.  Well,  out  in  this  area  we  had  Douglas  Air- 
craft, North  American  Aviation,  Vultee  Aircraft, 
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Consolidated,  Boeing,  who  all  old-established  air- 
craft companies,  had  operating  plant  facilities,  em- 
ployees, products  to  sell.  We  came  in  as  youngsters 
into  this  group  of  organized  aYiation  companies  to 
try  to  make  out.  I  think  that  I  could  illustrate 
just  what  the  competition  w^as.  We  had  word  of 
a  Navy  order  coming  up  in  the  East,  and  w^e  had 
made  our  })roposals  as  to  what  we  could  build  this 
Xavy  airplane  for.  We  had  gone  to  a  lot  of  work 
and  had  bid  the  thing  as  close  as  wt  could  and 
we  were  assured  by  those  people  in  power  in 
Washington  that  this  order  would  be  accepted.  We 
found  that  our  competitors  put  [105]  in  a  written 
note  to  the  Bureau  of  Aeronautics  to  the  effect  that 
Xorthrop  neither  had  a  plant  nor  a  personnel  in 
the  plant  to  produce  the  product,  so  it  w^as  pulled 
right  out  from  under  our  hands  and  given  to  one 
of  our  biggest  competitors. 

Q.     Was  that  prior  to  March  4,  1940? 

A.     It  was  either  prior  or  right  after. 

Q.  You  named  several  aircraft  companies  that 
yoTi  considered  to  be  established  out  on  the  Coast. 
Could  we  also  mention  Lockheed  Aircraft  Cor- 
poration ? 

A.     Oh,  yes,  I  just  skipped  them. 

Q.  What  was  the  outlook  as  of  March  4,  1940, 
with  respect  to  possible  protits  of  the  company? 

A.  We  hadn't  anticipated  any  profits  in  1940 
at  all.  We  could  not  on  the  basis  of  the  Imsiness 
that  we  had  on  hand. 

Q.     Had    you    then    had    enough    experience    in 
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working-  on  the  Consolidated  sub-contract  order  to 
know  whether  or  not  you  were  going  to  make  a 
profit  on  that? 

A.  Well,  that  developed  rather  rapidly.  The 
P.  B.  Y.  2  airplane  which  Consolidated  were  man- 
ufacturing was  an  obsolete  airplane  in  the  first 
l)lace,  and  it  was  agreed  that  they  would  furnish 
the  drawings  and  the  tooling  with  which  we  would 
make  the  empennages.  As  this  tooling  and  the  draw- 
ings came  to  our  plant,  in  order  to  properly  put 
them  together  to  w^ork  we  found  that  considerable 
additional  work  would  [106]  have  to  be  done  to 
l)ring  the  drawings  up-to-date,  to  make  changes  all 
the  time  in  order  for  us  to  put  out  a  satisfactory 
product,  so  immediately  after  this  stuff  started 
coming  in  to  us  we  knew  then  that  we  were  going 
to  run  a  loss  on  that  particular  contract. 

Q.    Was  that  your  view  on  March  4,  1940? 

A.    Yes,  sir. 

Q.  Mr.  Monson,  did  the  company  receive  an  or- 
der from  the  Norwegian  Government  for  certain 
Navy  airplanes  shortly  after  March  4,  1940? 

A.     Yes,  sir. 

Q.  Do  you  recall  the  date  on  which  that  order 
was  received? 

A.     March  12,  I  believe. 

Q.     What  was  the  nature  of  that  order? 

A.     That  order  covered  24  N3PB  airplanes. 

Q.     Would  you  translate  that? 

A.     That  is  a  Navy  patrol  bomber. 

Q.     Was  that  a  single-engine  airplane? 
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A.     Single-engine  plane. 

Q.    Did  you  say  24  of  those  bombers? 

A.     24. 

Q.  And  you  received  that  order  on  the  12th  of 
March?  A.    Yes,  sir. 

Q.  Was  that  known  to  the  company  on  March 
4th,  1940,  [107]  before  you  received  that  order? 

A.     No,  it  was  not. 

Q.  Will  you  state  the  circumstances  concerning 
the  obtaining  of  that  order  and  particularly  the 
facts  as  they  existed  on  March  4,  1940,  and  as 
known  to  you  and  to  the  company? 

A.  We  knew  that  the  Norwegian  Purchasing 
Commission,  if  that  happens  to  be  its  legal  name, 
were  here  on  the  West  Coast  for  the  purpose  of 
buying  airplanes  for  the  Norwegian  Government. 
In  our  business  you  know  who  your  competitors 
are  and  you  knew  where  there  people  were.  We 
knew  that  these  people  were  dealing  with  Douglas 
Aircraft,  that  the  Army  section  of  this  Commission 
had  already  placed  an  order  with  Douglas  Air- 
craft for  their  product,  and  the  Navy  Depart- 
in  out  were  definitely  leaning  that  way.  We  went 
out  and  made  an  offer  to  the  Norwegians  as  to 
what  we  would  build  24  airplanes  for.  We  did  not 
know  as  of  the  4th  day  of  March  whether  or  not 
that  business  would  develop  or  whether  it  would 
not.  Of  that  T  am  definitely  certain  because  on 
or  about  the  10th  or  11th  of  March  Mr.  Cohu 
decided  to  go  back  East  for  the  purpose  of  see- 
ing if  he  could  do  a  little  more  selling  and  see  the 
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Commission  and  I  says  as  he  was  leaving,  ''If  we 
are  successful,  if  there  is  any  possible  chance  of 
getting  this  business,  please  let  me  know  so  that  I 
can  arrange  for  a  performance  bond"  because  per- 
formance bonds  [108]  and  payment  bonds  are  al- 
ways necessary  in  the  construction  of  airplanes, 
and  he  says  ''Well,  there  will  be  a  lot  of  time 
for  that,  because  we  don't  know."  So  I  know 
the  date. 

Q.  Did  he  later  advise  you  that  the  order  had 
heen  obtained,  requesting  you  to  get  a  perform- 
ance bond? 

A.  Yes,  he  left  by  airplane,  and  weather  con- 
ditions put  him  down  in  Texas  somewhere  or  N*ew 
Mexico,  and  he  phoned  me  at  eleven  o'clock  at 
night  and  informed  me  that  he  had  been  con- 
tacted and  that  the  Norwegians  would  give  us  the 
business  provided  we  could  furnish  the  perform- 
ance bond  by  next  morning. 

Q.  When  was  that  phone  call  made,  to  the  best 
of  your  recollection? 

A.  That  was  the  night  of  the  11th,  the  10th 
or  11th,  T  couldn't  say  sure.  So  I  got  out  at  eleven 
o'clock  at  night  and  got  a  performance  bond  by 
two  o'clock  in  the  morning. 

Q.  Was  there  any  business  not  then  on  the 
])ooks  of  the  company  that  might  reasonably  be 
anticipated  as  of  March  4,  1940?  A.     No. 

Q.  There  was  nothing  which  you  knew  at  that 
time   which   would   lead   you   to   believe   that   you 
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were  going  to  get  any  particular  business  or  busi- 
ness at  all,  is  that  correct? 

A.     No,  there  was  not.   [109] 

Q.  Now  you  have  mentioned  this  Consolidated 
order?  A.    Yes,  sir. 

Q.  Which  on  March  4,  1940,  was  in  the  amount 
of  $760,000.  Did  the  company  actually  make  a  profit 
or  make  a  loss  on  that  $760,000  Consolidated  order 
which  was  on  its  books  on  March  4,  1940? 

A.     The  company  took  a  loss. 

Q.  You  have  also  mentioned  this  Norwegian  con- 
tract. Did  the  company  make  a  profit  on  the  Nor- 
wegian contract  or  a  loss?  A.     Loss. 

Q.  I  assume  that  the  Norwegian  contract  was 
not  completed  until  sometime  after  1940,  is  that 
correct  ? 

A.  That  is  right.  It  was  not  completed  until 
1941. 

Q.  When  you  first  received  the  Norwegian  con- 
tract did  you  then  anticipate  making  a  profit 
on  it? 

A.  No.  Well,  yes,  we  may  have  anticipated 
making  a  small  margin  of  profit,  but  24  airplanes 
with  tooling  you  can't  consider  very  much. 

Q.     As   of  March  4,   1940,   Mr.   Monson,   had 
the   company  made   any   earnings   whatsoever? 

A.     No,  sir. 

Q.  And  had  it  declared  or  paid  any  dividends 
at  that  time?  A.     No,  sir.   [110] 

Q.     When  did  the  company  show  earnings? 

A.     The  fiscal  year  ended  July  31,  1942. 
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Q.  What  had  those  earnings  showing  a  profit 
and  loss  position  been  on  prior  years'? 

A.  The  year  1940,  inasmuch  as  our  sales  only 
amounted  to  two  or  three  thousand  dollars  for 
the  entire  year,  the  books  were  closed  and  we  took 
a  loss  on  the  basis  of  organization  expenses  and 
those  things  which  had  been  paid  out  during  the 
year. 

Q.  You  mentioned  the  year  ended  1940.  Do 
you  mean  the  fiscal  year  ended  July  31,  1940? 

A.  Yes,  the  fiscal  year  ended  July  1,  1941,  and 
the  company  had  a  loss  of  some  $827,000. 

A.  When  did  the  company  first  pay  a  dividend 
on  its  stock? 

A.     1943,   declared  in  November,   1943. 

Q.  Mr.  Monson,  I  would  like  to  show  you  Ex- 
hibit R  attached  to  the  stipulation  on  file  which 
is  an  application  to  the  Commissioner  of  Corpo- 
rations of  the  State  of  California  made  by  North- 
rop Aircraft,  Inc.,  under  date  of  October  22,  1940, 
in  which  the  company  requested  the  Commissioner 
to  release  from  escrow  approximately  one-third  of 
the  Class  A  promotion  shares  which  had  been 
placed  in  escrow  under  the  Commissioner's  per- 
mit. I  would  like  to  direct  your  attention  particu- 
larly to  Exhibit  B  attached  to  the  application 
which  [111]  is  here  designated  as  Exhibit  R.  Ex- 
hibit B  to  the  application  begins  this  way:  "The 
following  is  a  list  of  contracts  held  by  the  North- 
rop Aircraft,  Inc.,  making  a  total  backlog  of  $24,- 
000,000    odd."     This    then    is    a    list    of    contracts 
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said  to  be  held  by  Northrop  Aircraft  on  Octo])er 
22,  1940.  I  direct  your  attention  to  Item  No.  1 
therein,  dated  March  12,  1940,  for  the  Norwegian 
Government.  Is  that  the  Norwegian  contract  con- 
cerning which  you  have  already  testified? 

A.     Yes,  sir. 

Q.  I  direct  your  attention  to  Item  No.  2,  Ex- 
perimental Contract  dated  June  29,  1940,  by  the 
United  States  Navy  covering  design  data  for  a 
contract  price  of  $35,302.50.  Can  you  state  whether 
or  not  that  contract  which  was  dated  June  29, 
1940,  for  the  Navy  was  foreseen  on  March  4,  1940? 

A.  No,  sir,  it  was  not.  The  bid  circular  on 
that  particular  one  was  not  circulated  until  about 
April. 

Q.  You  mean  then  that  you  did  not  place  that 
bid  until  some  time  after  that  circular  was  issued? 

A.     That  is  right. 

Q.  I  call  your  attention  to  Item  No.  3,  Ex- 
perimental Contract  for  the  United  States  Army, 
dated  April  29,  1940,  relating  to  magnesimn  wing 
design,  etc.,  for  a  total  contract  price  of  $17,- 
640.00.  Was  that  contract  foreseen  on  March  4, 
3940?  A.     No,  sir.  [112] 

Q.  I  call  your  attention  to  the  item  of  an  Ex- 
perimental Contract  dated  May  6,  1940,  for  the 
United  States  Army,  for  the  design  of  a  bomber 
for  a  total  contract  price  of  $15,920.00.  Was  that 
contract  foreseen  on  March  4,  1940? 

A.  I  think  in  Februar}^  we  had  put  up  a  $100,- 
000  bid  deposit. 
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Q.  Had  you  made  a  bid  on  that  job  in  Feb- 
ruary? A.     Yes,  sir. 

Q.  Had  you  done  any  work  prior  to  March  4, 
1940,  as  to  making  an  airplane  for  that  Army 
job?  A.     No,  sir. 

Q.  I  call  your  attention  to  Item  No.  6  Ex- 
perimental Contract  dated  September  4,  1940,  with 
the  United  States  Army  for  the  design  and  con- 
struction of  a  prototype  pursuit  plane  for  a  total 
contract  price  of  $404,600.00.  Was  that  contract 
anticipated  or  foreseen  on  March  4,  1940? 

A.  No,  sir,  that  contract  originally  started  out 
for  $11,000.00  for  some  wind  tunnel  models  and 
drawings,  and  later  on  was  supplemented  to  the 
prototype  of  the  pursuit  airplane,  but  contracts 
when  they  are  supplemented  always  bear  the  orig- 
inal date. 

Q.  When  did  you  do  the  first  w^ork  on  the  wind 
tunnel  job  w^hich  you  say  started  that  job? 

A.     It  started  about  in  June,  I  believe. 

Q.  Was  that  contract  anticipated  or  foreseen 
on   [113]   March  4,  1940? 

A.     No,  sir,  it  was  not. 

Q.  I  direct  your  attention  to  Item  No.  7  on 
this  list  Experimental  Sub-contract  dated  June  3, 
1940,  with  E.  F.  Zap  relating  to  flaps  and  ailerons 
for  the  United  States  Navy,  price  $32,500.00.  Was 
that  contract  foreseen  or  anticipated  on  March  4, 
1940? 

A.  I  don't  know.  Mr.  Zap  was  a  gentleman  who 
was   doing  some   development  work   in   our   plant 
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and  we  let  him  have  the  corner  office  to  do  some 
work  around  there.  Now,  then  he  got  his  contract 
from  the  Navy  and  when  he  gave  us  this  sub- 
contract work,  outside  of  the  date  that  you  have 
mentioned  to  me  I  don't  know? 

Q.  He  was  using  rented  space  in  your  plant 
to  work  on  his  own  on  March  4th? 

A.     He  was  using  one  office. 

Q.  I  call  your  attention  to  Item  No.  8,  contract 
dated  December  29  with  the  Consolidated  for  em- 
X^ennages  on  United  States  Army  planes,  for  a  to- 
tal contract  price  of  $1,498,000  odd.  Is  that  the 
Consolidated  contract  concerning  which  you  have 
already  testified? 

A.  No,  sir.  As  I  said  first,  the  original  Con- 
solidated P.  B.  Y.  2  was  an  obsolete  airplane,  and 
after  April  or  somewhere  in  there,  when  the  Gov- 
ernment decided  to  drop  the  airplanes  they  had  on 
Older,  that  ship  was  revised  and  this  [114]  is  an 
additional  order  for  empennages. 

The  Court:     What  was  the  year? 

The  Witness:     In  1940,  around  April  or  May. 

The  Court:     I  thought  you  said  1939? 

Mr.  Wall:  The  contract  is  dated  December, 
'39. 

Q.  (By  Mr.  Wall):  But  is  it  correct,  Mr. 
Monson,  that  it  was  later  supplemented  in  1940 
after  March  4th  for  the  additional  items? 

A.     ^riiat   is  right. 

Q.  I>ut  the  contract  so  supplemented  still  bore 
its  original  date?  A.     That  is  right. 
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Q.  The  original  order  of  $760,000  was  part  of 
this  $1,498,000,  or  was  that  added  to  the  original 
one? 

A.  I  am  sure  it  is  in  addition  to.  It  may  be  an 
addition    that.     Yes,    this    includes    the    $790,000. 

Q.     $760,000? 

A.  Yes,  and  the  additional  is  for  the  sides  and 
cowls. 

Mr.  Maiden:  Is  that  Item  No.  8  you  are  refer- 
ring to? 

Mr.  AYall:     Yes. 

Q.  (By  Mr.  Wall)  :  I  wish  now  to  call  your 
attention  to  Item  No.  9,  contract  dated  September 
19,  1940,  for  the  British  Govermnent,  to  manu- 
facture 24  Vultee  V72  dive  bombers  under  license 
agreement  with  Vultee  Aircraft  Company  for  a 
total  contract  price  of  $17,000,000  odd.  That  con- 
tract was  dated  September  19,  1940.  Was  that  con- 
tract foreseen  or  anticipated  on  March  4,  1940? 

A.     No,  wsir. 

Q.  Can  you  state  the  circumstances  under  which 
that  contract  was  obtained? 

A.  Well,  the  V72  airplane  is  a  Vultee  product 
and  I  know  that  Vultee  had  an  order  for  40  of 
such  airplanes. 

Q.     From  whom? 

A.  From  the  British  Government,  and  the  Brit- 
ish Government  approached  Vultee  in  approxi- 
mately July  of  1940  and  asked  them  to  increase  the 
order  to  60.  Vultee  then  were  not  in  a  position 
at   that   time   to   take   the   200   and   we   contacted 
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them  and  asked  for  a  license  right  to  make  them 
for  tlie  British,  and  that  originally  was  upon  the 
basis  of  a  license  agreement  with  Yultee,  but  later 
we  got  a  license  agreement  and  we  did  enter  into 
the  contract  with  the  British  Government. 

Q.  Approximately  when  did  you  contact  Yul- 
tee seeking  that  business? 

A.    I  would  say  July  or  August. 

Q.  Did  you  know  that  the  business  might  even 
possibly  be  available  prior  to  July,  1940? 

A.    No,  no.  [116] 

Q.  Now  I  will  direct  your  attention  to  the  last 
item.  Item  No.  10,  Contract  dated  October  8,  1940, 
with  Boeing  Aircraft  to  manufacture  cowls  for 
the  Flying  Fortress  Bombers,  total  contract  $3,- 
500,000.  Was  that  contract  anticipated  by  the  com- 
pany on  March  4,  1940? 

A.     No,  sir,  it  was  not. 

Mr.  Wall:     No  further  questions. 

The  Court:     Let  us  take  a  recess. 

(Whereupon,  a  short  recess  was  taken.) 
The  Court:     Proceed. 

Cr  oss-Examinati  on 
By   Mr.   Maiden: 

Q.  Mr.  Monson,  witli  whom  were  you  connected 
and  in  what  connection  prior  to  going  with  North- 
ro})  in  March  of  1939,  or  whatever  date  it  was? 

A.     October  of  1939.    Douglas  Aircraft. 

Q.     Tn   what  capacity? 

.\.     Internal  Auditor. 
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Q.  Are  you  a  man  of  some  aviation  back- 
ground or  some  experience  in  aviation,  or  were  you 
at  that  time  ? 

A.  Yes,  I  started  in  1934  with  the  old  North- 
rop Corporation. 

Q.     What  were  your  duties? 

A.  In  1934  I  started  there  as  a  sheet  metal 
man.  I  had  previously  been  an  accountant,  but  I 
started  in  1934  as  [117]  a  sheet  metal  man,  due  to 
conditions,  and  worked  up  through  the  Payroll 
Department  where  I  became  in  charge  of  all  the 
accounting  at  the  old  Northrop  Corporation.  In 
1937,  when  Douglas  took  over  the  old  Northrop 
Corporation,  I  remained  on  the — went  with  the 
Douglas  people  as  the  auditor  for  the  Northrop 
Division  or  the  El  Segundo  Division. 

Q.  What  was  the  old  Northrop  Company?  What 
business  was  it  engaged  in? 

A.     Building   airplanes   and   airplane   parts. 

Q.  Did  Mr.  John  R.  Northrop  have  any  con- 
nection with  that  company? 

A.     Yes,  sir. 

Q.     Did  he  have  an  official  position  with  them? 

A.  Yes,  Mr.  Northrop  was  the  president  of 
the   old   Northrop   Corporation. 

Q.  Was  the  old  Northrop  Corporation  at  all 
times  a  subsidiary  of  Douglas? 

A.  Yes,  sir.  Well,  correction  I  guess.  It  was 
the  Northrop  Corporation.  Douglas  held  the  con- 
trolling stock,  so  it  was  not  a  subsidiary. 

Q.     Then  you  had  been  acquainted  in  October  of 
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1939   with  Mr.   John  R.   Northrop   for  a  number 

of  years? 

The  Court:     Is  it  John  K.  or  John  RJ 

The  Witness:     John  K. 

Mr.  Maiden:  John  K.  Northrop  for  a  num- 
ber of  years?  [118]    Is  that  correct,  Mr.  Monson? 

A.    Yes,  sir. 

Q.  (By  Mr.  Maiden)  :  Do  you  know  with  what 
regard  Mr.  Northrop  was  held  in  the  aircraft  in- 
dustry as  a  designer  and  engineer  of  aircraft? 

A.     Yes,  sir. 

Q.     What  was  that? 

A.  I  think  that  he  held  Number  One  position, 
practically. 

Q.  Would  you  say  that  Mr.  John  K.  Northrop 
was  considered  to  be  an  outstanding  designer  and 
engineer  in  the  aircraft  industry? 

A.     Personally,  yes. 

Q.     Was  that  reputation  generally  held? 

A.     I  think  that  it  is. 

Q.  Now,  were  you  employed  by  Douglas  at  the 
time  you  became  connected  with  Northrop,  that  is, 
the  new  corporation  we  are  speaking  of? 

A.  I  was  employed  by  Douglas  when  I  was  con- 
tacted by  the  new  Northrop  Aircraft. 

Q.     Who  contacted  you? 

A.     Mt.  Gage  Irving. 

i.}.  Was  h(>  one  of  the  promoters  of  the  corpo- 
ration? A.     Yes,  sir. 

Q.  Was  h(^  a  man  of  some  experience  in  the 
aircraft   [119]   industry?  A.     Yes,  sir. 
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Q.  Were  you  acquainted  at  that  time  with  Mr. 
Cohu?  A.    No,  sir. 

Q.     You  were  not? 

A.  I  never  met  Mr.  Cohu  until  maybe  Septem- 
ber or  October  of  1939. 

Q.  When  you  were  contacted  by  Mr.  Irving, 
just  briefly,  what  did  he  say  to  you?  What  did 
he  tell  you  about  coming  with  Northrop? 

A.  Well,  Mr.  Irving  contacted  me  and  said  that 
they  were  thinking  about  starting  a  new  aircraft 
company  with  Jack  Northrop  as  president  of  it,  that 
they  would  like  to  have  me  under  the  same  roof 
with  them,  but  because  of  expenses  financially 
they  could  not  pay  me  any  more  than  I  was  get- 
ting from  my  present  job,  but  if  I  was  willing 
to  come  with  them  they  would  like  to  have  me. 

Q.  Mr.  Monson,  did  you  have  a  great  deal  of 
faith  in  Mr.  Northrop 's  ability  to  design,  develop 
and  manufacture  airplanes?  A.     Yes. 

Q.  That  faith  that  you  had  in  him,  I  guess, 
was  one  of  the  weighty  reasons  that  caused  you 
to  give  up  the  employment  with  an  old  established 
corporation  and  accept  employment  with  this  new 
company,  is  that  correct?  [120] 

A.  That,  sir,  and  a  new  organization  had  a  gamb- 
ling chance. 

Q.  In  other  words,  you  did  consider  it  to  be  a 
gambling  chance?  A.     I  did,  sir. 

Q.  Mr.  Monson,  what  was  the  condition,  if  you 
know,  of  the  aircraft  industry  in  say  beginning  1938 
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and  1939  and  the  beginning  of  1940  ?  That  is,  was  it 

on  an  upgrade  or  was  it  going  down? 

A.  I  have  l^een  in  this  thing  for  quite  a  numl^er 
of  years,  and  whenever  somebody  released  a  contract, 
all  of  the  aviation  industry  fought  over  it.  Yv^hoever 
got  it  carried  the  employees,  the  actual  workmen 
from  the  other  company  into  the  organization  that 
had  the  then  prevailing  work.  Now  that  has  hap- 
pened all  the  time,  and  you  will  find  that  the  em- 
ployees, mechanics,  in  the  aviation  industry  have 
worked  in  every  one  of  these  companies  out  here,  the 
old-timers,  because  it  has  always  been  a  joeak  and 
valley  affair  and  it  was  in  1938. 

Q.  Well,  in  1939  wasn't  there  a  steady  up-climb  in 
the  demand  for  military  aircraft  in  the  industry  in 
the  United  States? 

A.  Out  here  on  the  West  Coast  the  only  one  that 
I  knew  of  that  was  going  up  at  that  time  was  Lock- 
heed, because  they  had  some  British  contracts.  [121] 

Q.  You  are  aware,  Mr.  Monson,  of  the  fact  that 
through  1938  and  through  1939,  war  clouders  had 
loomed  pretty  large  on  the  international  horizon,  isn't 
that  correct?  A.     Yes,  sir. 

Q.  You  were  aware,  were  you  not,  at  the  time  you 
went  with  Northrop,  that  as  a  weapon  of  warfare, 
the  airplane  was  and  had  for  some  time  been  con- 
sidered by  military  powers  as  being  one  of  the  most 
decisive  of  military  weapons,  is  that  correct? 

A.  I  was  aware  of  the  fact  that  that  is  what  we 
thought  of  it  and  the  Army  Air  Forces  thought  of  it. 
I  know  there  was  some  controversy  with  the  Navy 
Department. 


vs.  Commissioner  of  Internal  Revenue        107 

(Testimony  of  Claude  M.  Monson.) 

Q.  Do  you  know  whether  or  not  during  1939  prior 
to  the  outbreak  of  the  European  War  on  September  1, 
1939,  the  European  democracies  were  feverishly  re- 
arming and  were  trying  to  build  up  their  military  air 
forces  as  fast  as  possible? 

A.     I  think  that  is  true,  yes,  sir. 

Q.  Did  that  condition  obtain  likewise  in  the 
United  States  in  the  latter  part  of  1939  and  the  first 
part  of  1940? 

A.     It  started  in  1940,  I  believe. 

Q.  I  believe  the  facts  in  this  case  show  that  this 
company  was  organized  for  the  purpose  of  design- 
ing, developing  and  manufacturing  aircraft  and  air- 
craft jmrts.  A.     That  is  right,  sir.  [122] 

Q.  And  I  believe  it  was  the  expression  intention 
of  this  particular  company  to  specialize  in  the  de- 
signing, the  developing  and  manufacturing  of  mili- 
tary aircraft.  Is  that  your  understanding? 

A.  That  is  right,  sir,  that  is  right.  The  back- 
ground on  that  is  that  Northrop  has  always  been  a 
military  designer. 

Q.     Has  always  been  a  military  designer  ? 

A.     Yes,  sir. 

Q.  Didn't  you  feel,  Mr.  Monson,  in  1939  when  you 
were  asked  to  come  to  Northrop,  that  Mr.  Northrop 
by  reason  of  his  experience  and  by  reason  of  his 
recognized  leadership  in  the  designing  and  engineer- 
ing of  military  aircraft,  that  that  would  be  a  tre- 
mendous asset,  his  services  in  connection  mth  the 
company  Avould  be  a  tremendous  asset  to  that  com- 
pany? 

A.     Yes,  sir,  but  in  making  my  decision  I  took  it 
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this  way,  that  I  had  been  with  this  organization 
where  I  had  been,  and  I  had  been  told  previously  to 
March  that  I  was  as  far  as  I  would  get  in  that  cor- 
poration, because  of  the  size  of  it,  that  from  then  on 
that  my  salary,  if  we  want  to  ])ut  it  that  way,  would 
be  increased  only  because  of  my  historical  value  to 
the  company;  all  of  the  positions  above  me  were 
filled.  So,  in  making  my  decision  to  go  with  Jack,  it 
was  just  Jack's  ability,  Mr.  Northrop 's  ability  and 
the  chance,  the  gambling  chance  that  I  was  taking- 
starting  with  a  new  organiaztion  in  the  hopes  that 
I  may  go  farther.  [123] 

Q.  Weren't  you  of  the  opinion  that  national  and 
international  relations  had  so  developed  that  this 
new  company  Avould  be  successful  and  would  expand 
and  grow  rapidly?  Wasn't  that  your  expectation 
when  you  went  with  the  company  in  1939  ? 

A.  No,  the  expectation  of  the  company  when  I 
went  with  them  in  1939  was  never  to  have  over  about 
220,000  s(i.  ft.  of  floor  space  and  never  to  employ 
more  than  about  2,000  people,  with  the  anticipation 
that  if  we  could  get  out  of  the  country  some  $15,000,- 
000  worth  of  gross  sales  per  year  we  would  be  satis- 
fied. We  never  went  Avith  the 

Q.  In  other  words,  your  corporation  would  be 
considered  successful  on  that  modest  basis? 

A.     It  would  be  a  paying  passenger,  yes,  sir. 

Q.  Mr.  Mouson,  are  you  familiar  with  the  pros- 
pectus put  out  by  this  corporation  under  date  of 
June  21,  1939,  with  respect  to  some  of  the  company's 
stock?  That  is  Exhibit  1-A  to  the  stipulation  in  the 
case. 
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A.  I  would  say  that  I  am.  I  have  seen  them  all. 
Yes. 

Q.  Now,  Mr.  Monson,  I  call  your  attention  to  a 
statement  in  this  prospectus  which  reads  as  follows : 
''It  is  the  intention  of  the  company  that  upon  the 
completion  of  its  initial  financing  a  further  detaih^d 
survey  will  be  made  of  the  military  requirements 
of  the  United  States  Government  and  foreign  gov- 
ernments before  definitely  determining  what  ty[)e 
[124]  or  types  of  airplanes  are  to  be  developed." 

Mr.  Wall :  May  I  ask  what  page  you  are  reading 
from  ? 

Mr.  Maiden :    That  is  on  page  4  of  the  prospectus. 

Mr.  Wall :    Thank  you. 
By  Mr.  Maiden: 

Q.  You  did  understand  that  the  promoters  of 
this  company  had  made  some  investigation  into  the 
needs  of  the  United  States  Government  and  other 
governments,  with  respect  to  the  types  and  character 
of  military  aircraft  that  they  would  want? 

A.     Yes,  sir. 

Q.  Xow,  I  call  your  attention  to  this  statement  in 
the  prospectus:  "The  progress  of  a  particular  com- 
pany is  determined  in  an  unusual  degree  by  the  skill 
and  judgment  of  its  management  and  its  engineer- 
ing staff."  Do  you  underwrite  that  statement,  Mr. 
Monson?  A.     I  do,  sir. 

Q.  Did  you  consider  in  October  of  1939  when 
you  became  connected  with  Northrop  that  that  com- 
pany did  have  the  skill  and  judgment  necessary  to 
the  successful  operation  of  a  military  aircraft  plant? 

A.    Yes,  sir. 
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Q.  You  considered  it  A-1,  didn't  you,  Mr.  Mon- 
son? A.     Yes,  sir.  [125] 

Q.  Now  I  likewise  call  your  attention  to  this 
statement  in  reference  to  tlie  activities  of  Mr.  Nor- 
throp: ''He  has  also  travelled  considerable  distances 
and  spent  substantial  time  in  conferring  with  mem- 
bers of  the  aircraft  industry  and  persons  in  the 
military  service  of  the  United  States  and  foreign 
governments,  concerning  the  types  aircraft  in  which 
they  were  interested. ' '  Did  you  understand  that  such 
a  survey  had  ])een  made  by  Mr.  Northrop  and  the 
other  members  of  his  company  at  the  time  you  came 
with  them? 

A.  I  think  now  you  are  speaking  of  the  past  ex- 
perience of  Jack  Northrop. 

Q.  Well,  this  has  to  do,  Mr.  Monson,  with  the 
promotional  services  rendered  by  Mr.  Northrop  to 
this  company  in  consideration  for  which  he  was  to 
receive  certain  of  the  promotional  shares. 

A.     Yes,  that  is  right,  yes. 

Q.  Now,  Mr.  Monson,  w^ould  you  say  that  after 
you  came  to  Northrop  in  October  of  1939.  and  more 
particularly  as  of  March  4,  1940,  that  there  was  a 
steady  and  ever-increasing  demand  for  military  air- 
craft in  the  United  States  ? 

A.  Oh,  yes.  I  wouldn't  say — yes,  I  guess  that 
would  be  correct.  1940  is  when  it  started  uphill. 

Q.  I  will  ask  you  if  the  demand  for  military  air- 
craft which  was  in  existence  prior  to  September 
1,  1939,  was  not  greatly  accelerated  by  the  outlu'eak 
of  the  European  war  on  [126]  September  1,  1939? 

A.     Yes,  that  is  right. 
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Q.  Now,  Mr.  Monson,  considering  the  fact  that 
this  company  was  l)uilt  around  a  nucleus  of  men  of 
wide  and  varied  experience  in  the  aircraft  industry, 
headed  by  Mr.  Korthro])  who  vs'as  considered  to  be 
a  leader  in  engineering  and  designing  of  military 
aircraft,  considering  the  fact  of  the  outbreak  of  the 
European  war  on  September  1,  1939,  and  its  far- 
reaching  and  profound  influence  upon  the  demand 
for  military  aircraft,  not  only  as  respects  the  de- 
fense program  of  the  United  States,  but  more  par- 
ticularly the  European  democracies  who  at  that  time 
were  fighting  the  battle  of  their  lives,  considering 
the  fact  that  the  existing  aircraft  industry  in  the 
United  States  was  not  at  that  time  geared  to  satisfy 
a  degree  of  this  increased  demand  brought  on  by  the 
Avar,  didn't  you  and  your  associates  in  Northrop  as 
of  March  4,  1940,  have  high  hopes  and  great  confi- 
dence and  expectations  with  respect  to  getting  a  share 
of  that  business  that  would  cause  you  to  grow  and 
expand  raj)idly  and  to  develop  into  a  successful 
company  ? 

A.  Well,  the  company  was  started  in — the  deter- 
mination to  start  the  company  was  made  the  early 
part  of  1939.  We  tried  to  sell  that  same  story  to  the 
Navy  Department  by  giving  them  a  long  teletype, 
about  four  pages,  as  to  our  added  years  experience 
in  the  aircraft  industry,  to  combat  [127]  our  competi- 
tors saying  that  we  did  not  have  the  experience  to 
do  the  job,  and  still  we  lost  the  business.  That  is  how 
hungry  they  were  for  it  even  in  1940. 

Q.  Didn't  you  feel  confident  that  this  company, 
built  upon  a  man  of  Northrop 's  reputation,  that 
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after  it  had  completed  its  financing — I  l}elieve  the 
facts  are  that  its  plant  had  been  completed  on  Janu- 
ary 15,  1940?  A.     That  is  right. 

Q.  Didn't  you  feel  that  Northrop 's  name  and 
Northrop 's  reputation  would  create  a  certain  amount 
of  business  for  that  company  as  soon  as  it  could  get 
in  an  operating  position  ? 

A.  I  did,  yes,  otherwise  I  never  would  have  gone 
with  them. 

Q.  I  guess  you  will  agree  with  me  on  this  point, 
that  as  of  March  4,  1940,  the  American  aircraft  in- 
dustry was  on  the  threshold  of  its  most  prosperous 
and  expanding  period  in  its  entirely  history,  is  that 
correct  ? 

A.  From  hindsight  I'm  saying  yes,  from  fore- 
sight I  don't  think  we  knew  it. 

Q.  Mr.  Monson,  of  course  you  do  not  want  to 
represent  to  the  Court  here  that  a  man  of  your  ex- 
perience in  the  aircraft  industry,  that  on  March  4, 
1940,  you  did  not  anticipate  and  Mr.  Northrop  did 
not  anticipate  and  this  company  did  not  expect  to 
receive  all  the  business  that  they  could  take  care  of 
just  as  soon  as  they  got  their  plant  completed  and 
equipped  [128]  with  personnel?  You  don't  want  to 
represent  that  to  the  Court,  do  you,  Mr.  Monson  ? 

A.  No,  I  would  say  that  when  we  first  organized 
the  company  v/e  intended  to  get  our  share  of  what 
was  in  the  field  of  operation. 

Q.  And  you  had  high  hopes  and  expectations  of 
doing  that  at  the  time  this  corporation  was  organized, 
is  that  corect,  Mr.  Monson? 

A.     Well,  if  you  will  look  at  tliis  ])ook  here  you 
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A^ill  find  that  we  expected  losses  for  the  first  two 

years. 

Q.  That  would  be  anticipated  ^^ith  any  new  busi- 
ness wouldn't  it,  and  particularly  in  the  aircraft 
Inisiness,  you  would  naturally  expect  in  your  initial 
development  stage  you  would  naturally  expect  to 
show  losses,  is  that  right  ? 

A.  We  understood  that  we  Avould  have  a  two-year 
period  in  which  we  would  have  to  develop  a  plane  to 
be  marketed  and  we  would  have  to  get  a  contract  to 
produce^  that  airplane  before  any  profit  could  be 
anticipated. 

Q.     That  was  all  in  the  initial  development  stage  ? 

A.     Yes,  sir. 

Q.  As  soon  as  you  passed  that  stage  you  had  no 
doubt  of  the  ability  of  this  company  to  hold  its  own 
with  the  others,  Mr.  Monson?  A.     No,  sir. 

Q.  Now,  Mr.  Monson,  I  want  to  ask  you  if  you 
will  identify  [129]  this  booklet  here  for  me. 

A.  It  is  the  Northrop  Aircraft  Incorporated 's 
1940  Annual  Report  to  the  Stockholders. 

Q.  Does  this  booklet  contain  a  statement  as  a 
sort  of  a  preface  to  the  balance  sheet  as  of  July  31, 
1940?  A.     Yes,  sir. 

Q.     And  it  is  dated  October  10,  1940,  is  that  right  ? 

A.     That  is  right. 

Q.  Does  this  show  a  comparison  of  unfilled  orders 
and  deliveries  from  August  1,  1939,  to  October  1, 
1940?  A.     Yes,  sir. 

Q.  Does  it  show  that  as  of  October  1.  1940,  the 
unfilled  orders  of  this  company  had  increased  from 
zero  on  January  1,  1940,  to  $20,617,586,14? 
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Mr.  Wall:  If  your  Honor  please,  I  object  to  that 
on  the  same  ground  upon  which  I  noted  an  objection 
to  portions  of  the  stipulation,  on  the  ground  that 
it  occurred  subsequent  to  the  valuation  date. 

The  Court :  That  is  of  the  same  type  to  which  you 
objected  before  ? 

Mr.  Wall :    That  is  right. 

The  Court:  I  will  overrule  the  objection  and  let 
him  answer. 

The  Witness-    Yes,  sir,  it  does. 
By  Mr.  Maiden:  [130] 

Q.  And  this  shows  an  analysis  of  unfilled  orders, 
is  that  right?  As  of  October  6,  1940? 

A.     Yes,  sir. 

Q.  In  other  words,  it  breaks  down  this  total 
figure  of  $20,000,000  showing  the  customers  from 
which  the  business  was  obtained,  is  that  correct  ? 

A.     That  is  right. 

Q,  And  this  shows  total  United  States  Army  or- 
ders of  $803,312.00,  is  that  right?  A.     Yes,  sir. 

Q.  And  total  United  States  orders  of  $728,797.10, 
is  that  correct  ?  A.     Navy. 

Q.     That  is  Navy,  United  States  Navy  ordei-s. 

A.     That  is  right. 

Q.  And  military  export  of  $18,601,222.62.  Will 
you  explain  what  you  mean  by  military  export.  ? 

A.  That  is  British,  anything  outside  of  the 
United  States,  and  other  foreign  j^owers. 

Q.  And  then  you  show  a  military  export  sub- 
contract, $484,272.42. 

A.  That  military  sub-contract  could  ])e  through 
and  was  through  one  of  the  local  aircraft  manufac- 
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turing  companies  here  which  vras  doing  work  for 

Great  Britain. 

Mr.  Maiden:  For  Great  Britain,  if  the  Court 
please  [131]  T  would  like  to  have  this  marked  for 
identification  as  Respondent's  Exhibit  No.  1. 

The  Court:    Do  you  want  to  offer  it? 

]Mr.  Maiden :    Yes,  sir,  I  do  want  to  offer  it. 

Mr.  Wall :    Same  objection,  your  Honor. 

The  Court:  The  objection  is  overruled.  Admitted. 
It  would  not  ])e  No.  1.  This  would  be  Respondent's 
Exhibit  BB. 

(The  document  above-referred  to  was  marked 
Respondent's  Exhi])it  BB  and  received  in  evi- 
dence.) 

By  Mr.  Maiden : 

Q.  Mr.  Monson,  will  you  identify  this  document 
as  being  the  Second  Annual  Report  of  the  Northrop 
Aircraft,  Inc.,  for  the  fiscal  year  to  July  31,  1941? 

A.     Yes,  sir. 

Mr.  Maiden:  If  the  Court  please,  to  save  time  I 
would  like  to  offer  this  in  evidence  as  respondent's 
Exhibit  CC. 

Mr.  AYall:    Same  objection,  your  Honor. 

The  Court:    Overruled.  Admitted. 

(The  document  above-referred  to  was  marked 
Respondent's  Exhibit  CC  and  received  in  evi- 
dence.) 

By  Mr.  Maiden : 

Q.  Mr.  Monson,  wouldn't  you  say  that  this  growth 
of  Northrop  from  January  1,  1940,  no  orders  to 
October  1,  1940,  [132]  of  $20,617,586.14  was  a  very 
phenomenal  growth?  A.     That  was,  yes. 
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Q.  Don't  you  think  that  growth  was  indicated  by 
the  circumstances  and  conditions  existing  in  the  lat- 
ter part  of  1939  and  the  firet  part  of  1940? 

A.  It  may  have  been  in  the  middle  of  1940,  but 
I  would  not  say  in  the  latter  part  of  1939,  my  per- 
sonal oijinion. 

Q.  Now,  I  believe  that  Exhibit  R  to  the  stipula- 
tion shows  that  as  of  December,  1939,  the  Consoli- 
dated Aircraft  Company  had  given  a  sub-contract 
to  this  company  of  some  $658,472.00. 

A.     That  is  right. 

Q.  That  Consolidated  Aircraft  Company  was  one 
of  the  big  old-line  estal^lished  aircraft  companies  in 
the  United  States  at  that  time.  A.     Yes,  sir. 

Q.  Wouldn't  you  say  that  that  was  an  expression 
on  the  part  at  that  time  of  the  Consolidated  Aircraft 
Company  of  confidence  and  faith  in  this  new  company 
to  successfully  operate  as  an  aircraft  manufacturing 
plant?  A.     Yes,  sir. 

Q.  And  your  company  so  regarded  that  business, 
is  that  correct,  as  an  expression  of  faith? 

A.     Yes,  sir. 

Q.  You  at  no  time,  Mr.  Monson,  doubted  the 
ability  of  [133]  your  company  to  produce  and  pro- 
duce well  if  given  the  oppoii:unit.y,  is  that  right? 

A.     No,  I  haven't  doubted  that. 

Q.  Now  Mr.  Monson  I  believe  you  stated  a  mo- 
ment ago,  I  don't  know  whether  in  answer  to  one 
of  my  questions  or  whether  it  was  on  direct  examina- 
tion, that  you  had  s(Mit  a  telegram,  your  company 
had  sent  a  telegram  to  the  United  States  Navy  De- 
I)artment  explaining  to  them  just  what  you  could 
do  and  the  necessity  for  the  Navy  to  expand  its 
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program,  and  so  on,  etc.  I  am  just  wondering,  can 

you  produce  that  telegram  for  us. 

A.  I  don't  kno^Y.  I  will  look.  It  was  a  teletyi:)e. 
It  was  not — it  was  after  we  were  supposed  to  have 
this  order.  Our  competitors  had  come  and  said  that 
Ave  could  not  jDroduce  that  we  sent  this  long  teletype 
showing  the  number  of  people  we  had,  the  years  of 
experience  of  the  individuals  who  were  working  at 
our  plant.  I  shall  try  to  find  it,  yes. 

Q.  Would  you  think  that  that  telegram,  or  a 
copy  of  that  teletyj^e  would  have  been  kept  right 
in  the  records  of  the  company? 

A.     I  should  think  so,  yes. 

Q.     I  would  appreciate  if  that  would  be  produced. 

A.     I  will  do  so,  yes. 

Q.  Mr.  Monson,  I  will  ask  you  if  it  is  not  a  fact 
in  this  case  that  this  company  organized  and  com- 
menced business  [134]  at  about  the  most  propitious 
time  that  it  could  have  commenced  business? 

A.     Conuuenced  business,  yes. 

Q.  And  didn't  you  think  that  Mr.  Northrop — I 
will  just  confine  it  to  you — didn't  you  feel  when  you 
first  came  with  Northrop  that  by  reason  of  the  war 
conditions  and  the  demand  for  military  aircraft, 
that  this  corporation  was  almost  assured  of  success- 
ful operation,  as  soon  as  it  could  get  its  financing 
done,  its  plant  built  and  started  in  actual  opera- 
tions ? 

A.  I  have  always  regarded  Mr.  Northrop  very 
highly.  In  March,  when  they  asked  me  to  come,  it 
was  because  I  liked  to  be  associated  with  him  as  I 
knew  his  ability,  and  I  was  confident  that  we  would 
succeed. 
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Q.  So  you  did  have  high  hope  for  the  future  of 
this  company?  A.    Yes,  sir. 

Q.  I  believe  you  stated  that  on  March  4,  1940,  in 
addition  possibly  to  the  $760,249.16  sub-contract  with 
Consolidated  Aircraft  Corporation,  that  there  was  no 
other  business  on  the  books  at  that  time,  with  the 
exception  of  that  one  contract? 

A.  That  is  the  only  contract  that  was  on  the 
books. 

Q.  Now,  Mr.  Monson,  as  best  you  can  recollect, 
how  much  business  was  in  the  stage  of  negotiation 
at  that  time,  [135]  but  had  not  been  finally  deter- 
mined ? 

A.  To  my  knowledge,  the  only  thing  that  we  had 
bid  on  was  on  a  small  bomber  design  contract  for 
the  United  States  Navy.  Now,  that  was  still  in  the 
bid  stage.  The  bid  had  been  submitted. 

Q.     The  bid  had  been  submitted  ? 

A.  Yes.  Outside  of  that  I  know  of  nothing  else. 
I  don't  mean  to  imply  here  that  we  were  not  always 
out  trying  to  get  business. 

Q.     You  were,  of  course.  A.     Sure. 

Q.  T  understand  that.  I  am  afraid,  Mr.  Monson, 
that  I  misunderstood  this:  did  I  understand  you  to 
say,  and  don't  get  mad  at  me  if  I  have  misinterpreted 
your  statement,  because  I  don't  intend  to,  but  do 
I  understand  you  to  say  that  on  March  4,  1940,  this 
company  had  no  expectation  or  anticipation  at  that 
time  of  getting  this  great  amount  of  Inisiness,  or 
any  part  of  it?  Is  that  a  reasonable  interpretation 
of  your  testimony,  or  not  a  reasonable  interpreta- 
tion of  it?  [136] 

A.    Well,  I  believe  that  everyone  has  a  reason- 
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able  expectation  of  getting  their  share  of  the  busi- 
ness that  is  in  the  field. 

Q.     And  you  did  have  that  reasonable  expectation  ? 

A.  Why,  certainly.  I  don't  think  we  would  have 
even  started  the  comj:)any  if  we  had  not  had. 

Mr.  Maiden :    I  believe  that  is  all. 

The  Court:    Any  redirect? 

Mr.  Wall :    Yes,  your  Honor. 

Redirect  Examination 
By  Mr.  Wall: 

Q.  Mr.  Monson,  you  just  testified  in  response  to 
Mr.  Maiden's  questions,  I  believe,  that  as  of  March 
4,  1940,  the  only  bid  you  had  submitted  on  other 
])usiness,  aside  from  the  Consolidated  contract,  was 
a  little  small  Army  bomber  design.  I  believe  you 
testified  on  direct  examination  that  you  had  at  that 
time  submitted  a  bid  to  the  Norwegian  Government 
on  that  order,  isn't  that  correct? 

A.  Oh,  yes,  I  am  sorry.  We  did  have  the  other 
])id  in. 

Q.  Now,  Mr.  Maiden  has  referred  you  to  some 
figures  and  further  down  on  Respondent's  Exhiliit 
BB,  coming  down  to  a  total  in  excess  of  $20,000,000.00 
as  of  November  1,  1940.  Isn't  it  a  fact  that  that  total 
of  over  $20,000,000.00  worth  of  business  is  made  up 
of  the  various  orders  which  were  listed  on  Exhibit  R 
and  which  you  testified  to  on  your  direct  examination  ? 

A.     Yes,  sir. 

Q.  And  I  think  you  testified  specifically  as  to 
each  of  those  orders,  as  to  the  circumstances  sur- 
rounding them  and  the  outlook  toward  them  as  of 
March  4,  1940.  A.    Yes,  sir. 
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Q.  Mr.  Maiden  has  also  called  your  attention  to 
some  of  the  language  in  the  prospectus,  Exhibit  1-A. 
I  should  like  to  refer  you  to  the  portion  just  below 
that  which  Mr.  Maiden  read  on  page  5 : 

''The  business  of  manufacturing,  of  course,  is  sub- 
ject to  many  speical  hazards  and  unpredictable  con- 
ditions, and  is  speculative  in  nature.  It  is  impossible 
to  protect  against  many  of  the  risks  which  are  in- 
herent to  the  business." 

Will  you  likewise  subscribe  to  that  statement  from 
your  knowledge  of  the  aircraft  industry? 

A.     Yes,  sir. 

Q.  Isn't  it  a  fact  when  you  left  your  position  at 
the  Douglas  Company  and  went  into  this  new  ven- 
ture with  Mr.  Northrop  and  his  other  associates, 
that  you  had,  as  you  have  said,  high  hopes  of  success 
because  of  the  people  with  whom  you  were  associat- 
ing yourself,  because  of  the  position  he  had  always 
stood  in  the  aircraft  industry? 

Mr.  Maiden :  Just  a  moment,  if  your  Honor  please. 
I  object  to  that  as  being  leading.  [138] 

The  Court :    It  is  rather  leading,  yes,  I  think  it  is. 

Mr.  Wall:    Ver}^  well.  I  will  withdraw  the  ques- 
tion. 
By  Mr.  Wall : 

Q.  Your  hopes  for  the  success  of  the  Northrop 
Aircraft  Company,  Mr.  Monson,  you  have  testified 
was  based  largely  upon  your  high  regard  for  Mr. 
Northrop.  It  is  true,  is  it  not,  that  you  had  had  rather 
close  contact  with  him  during  the  years  preceding 
1939,  when  you  agreed  to  go  into  this  new  company  ? 

A.     Yes,  sir. 
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Q.  Hadn't  you  had  closer  contact  with  Mr.  Nor- 
throp at  that  time  than  most  people  in  the  aircraft 
industry  had  had  ? 

A.     You  mean  outside  of  our  own  company? 

Q.    Yes. 

A.     That  is  j^retty  hard  to  answer,  of  course. 

Q.  You  had  worked  in  companies  or  divisions  of 
Douglas  Aircraft  which  Mr.  Northrop  was  largely 
in  charge  of,  isn't  that  so?  A.     Yes. 

Q.  Now,  at  the  time  when  you  left  Douglas  and 
took  this  position  with  Northrop  Aircraft,  were  your 
feelings  of  hope  for  the  success  of  the  Northrop 
Division  shared  by  your  [139]  employers  at  Douglas  ? 

A.     No,  sir. 

Mr.  Maiden:  Just  a  moment,  your  Honor.  I  ob- 
ject to  this  witness  testifying  to  what  the  feelings 
were  with  respect  to  some  other  people  of  some  other 
company. 

The  Court :  Unless  he  knows  what  they  thought, 
I  think  he  would  not  be  qualified  to  testify  to  that. 

Mr.  ^laiden:  If  your  Honor  please,  I  believe  Mr. 
Monson  got  his  answer  in.  I  would  like  to  have  it 
stricken.  I  believe  it  is  improper. 

The  Court :    It  may  be  stricken.  I  didn't  realize  he 
had  answered. 
By  Mr.  Wall: 

Q.  Did  your  former  employers  at  Douglas  make 
any  statements  to  you  concerning  your  leaving  their 
employ  and  going  to  Northrop  Aircraft  Company  ? 

A.     Yes,  sir. 

Mr.  Maiden:  Your  Honor,  I  object  to  that.  That 
would  be  hearsay.  I  don't  think  it  is  proper  evidence. 
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The  Court:  I  don't  think  we  are  concerned  par- 
ticularly with  what  some  other  corporation  thought 
about  this  new  company. 

Mr.  Wall :    Very  well. 

The  Court:  You  may  strike  that  answer,  also. 
By  Mr.  Wall: 

Q.  Going  back  to  the  status  of  world  affairs  in 
1939  and  1940,  Mr.  Monson,  as  I  recall  it  Germany 
invaded  Poland  on  about  September  1,  1939,  is  that 
correct,  according  to  your  recollection? 

A.  Well,  I  know  I  was  still  at  Douglas  when  the 
invasion  happened,  and  it  was  a  very  hot  spell,  and 
it  was  September  sometime,  the  first  part  of  Sep- 
tember. 

Q.  Do  you  recall  after  the  invasion  and  collapse 
of  Poland,  that  we  went  through  a  considerable  pe- 
riod in  which  there  was  no  very  great  activity  of  a 
military  nature  in  Europe? 

A.  I  probably  was  not  up  close  enough  to  that 
end  of  it.  I  don't  recall. 

Q.  As  I  recall,  the  invasion  of  Norway  came  in 
April  of  1940.  A.     That  is  right. 

Q.  And  the  invasion  of  the  Low  Countries  came 
in  May  of  1940,  isn't  that  true? 

A.     That  is  correct. 

Q.  Isn't  it  a  fact  that  the  main  upswing  in  de- 
mand for  military  aircraft,  particularly  in  this  coun- 
try, followed  chiefly  after  the  invasion  of  the  Low 
Countries? 

Mr.  Maiden:    Wait  just  a  moment.  Your  Honor, 


vs.  Commissioner  of  Internal  Revenue        123 

(Testimony  of  Claude  M.  Monson.) 

that  is  a  leading  question.  I  am  awfully  sorry.  I  liate 

to  keep  [141]  making  these  objections,  but 

The  Court:  I  think  you  arc;  rather  aiding  the 
witness  by  that  statement. 

Mr.  Wall:     Very  well,  your  Honor. 

The  Court:     I  will  sustain  the  objection. 
By  Mr.  Wall: 

Q.  You  testified  on  cross-examination,  Mr.  Mon- 
son, that  the  Consolidated  order  that  was  placed 
with  you  in  December  of  1939  was,  you  felt,  based 
in  part  at  least  on  the  faith  in  the  organization,  in 
your  company.  Do  you  think  that  the  fact  that  you 
bid  for  that  order  at  an  estimated  no-profit  price, 
as  you  testified,  likewise  had  anything  to  do  with 
that  acceptance? 

A.  Of  course,  it  did.  We  are  all  on  a  competi- 
tive basis. 

Mr,  Wall:  I  have  no  further  questions,  your 
Honor. 

Recross-Examination 
By  Mr.  Maiden : 

Q.  Mr.  Monson,  I  believe  under  the  Norw^egian 
contract  it  was  stipulated  that  the  Norwegian  Gov- 
ernment was  to  advance  a  great  portion  of  the  total 
contract  price  to  the  company  at  the  time  the  con- 
tract was  let,  is  that  your  understanding? 

A.     That  is  right,  sir. 

Q.  And  that  the  balance  of  the  amount  called 
for  in  the  contract  would  be  and  was  placed  in  an 
irrevocable  letter  of  [142]  credit  with  a  New  York 
Bank,  is  that  your  understanding  ? 
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A.     That  is  right,  sir. 

Q.  I  will  ask  you  if  it  is  not  true  that  under  the 
types  of  contract  that  the  aircraft  industry  was  re- 
ceivino:  in  the  latter  part  of  1939  and  first  part  of 
1940,  and  for  that  matter  all  during  the  rest  of  the 
war,  for  the  manufacture  and  furnishing  military 
aircraft  to  the  United  States  Government  and  for- 
eign governments,  if  it  was  not  the  custom  that  the 
purchaser  would  advance  a  substantial  sum  of  the 
contract  price  to  the  producer,  and  then  as  the 
planes  and  parts  had  been  delivered  to  them  pay 
the  balance  of  the  contract  price? 

A.  That  is  correct  on  foreign  contracts  and  com- 
mercial contracts  the  usual  advance  is  somewhere 
between  20  and  30  per  cent,  with  the  payment  of 
the  difference  as  each  aircraft  is  delivered.  With  the 
United  States  Navy  in  those  days,  they  had  a  base 
price  bid,  and  the  only  reiml:)ursement  that  you  got 
from  the  Government  was  progression  payments 
which  were  allowed  for  military  contracts,  based  on 
the  expenditures  for  actual  material  and  labor,  but 
which  did  not  include  engineering  or  other  services, 
on  which  they  would  advance,  so  the  result  is  on  any 
contract  the  contractor  almost  can  be  sure,  depend- 
ing on  the  size  of  it,  of  being  paid  50  to  60  per  cent 
of  the  bid  price  before  he  gets  anything  out. 

Q.  So  your  answer  is  that  in  contracts  you  knew 
that  [143]  you  would  receive  a  certain  percentage  of 
the  contract  price  in  advance  as  working  capital  for 
the  company  in  the  production  of  that  contract. 

A.     On  foreign  business  usually,  yes. 
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Q.  Mr.  Monson,  wouldn't  the  fact  that  the  Con- 
solidated Aircraft  Corporation,  which  I  believe  you 
testified  was  one  of  the  larger  members  of  the  air- 
craft industry  in  the  United  States,  gave  a  sizeable 
subcontract  to  Northrop,  which  was  a  new  corpora- 
tion, in  December,  1939,  indicate  that  Consolidated 
had  orders  at  that  time  beyond  its  capacity  to  pro- 
duce? 

A.  Not  necessarily.  Subcontracting  is  being  done 
today  and  has  always  been  done.  That  does  not 
mean  you  have  not  got  time  to  produce  them  in  your 
own  organization,  l^ut  you  may  not  have  the  proper 
facilities  or  you  may  not  have  the  floor  space  re- 
quired. 

Q.  That  would  go  to  the  capacity  to  produce, 
though,  wouldn't  it,  those  factors  would  go  to  the 
capacity  to  produce? 

A.  I  would  go  further  and  say  that  there  is  not 
an  aircraft  company  in  the  United  States  that  pro- 
duces 100  per  cent  of  its  airplane,  even  in  the  worst 
times. 

Q.     Even  in  the  worst  times  ? 

A.     That  is  right. 

Q.  Would  you  say,  Mr.  Monson,  that  in  the  lat- 
ter part  of  1939  and  the  first  part  of  1940  that  the 
capacity  of  the  [144]  existing  aircraft  industry  was 
not  abreast  of  the  then  demand?  Is  that  correct? 

A.  That  is  not  correct.  In  the  latter  part  of  1939 
your  aviation  industry  had  room  to  take  on  orders, 
and  thus  the  high  competition  that  we  ran  into  with 
the  Navy,  the  Iraq  Government  and  the  Norwegian 
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Government,  when  we  had  a  chance  to  go  after  the 

business. 

Q.  In  other  words,  that  was  an  actual  demand 
for  military  aircraft  ^ 

A.     There  was,  small  orders  of  20  or  25. 

Q.  You  felt  that  there  was  plenty  of  room  for 
growth  and  expansion  of  the  aircraft  industry  at 
that  time,  did  you  not,  Mr.  Monson? 

A.  We  felt  that,  if  I  may  reiterate  again,  we 
felt  that  there  was  room  for  a  small  aircraft  com- 
pany devoted  to  the  design  of  military  aircraft.  We 
had  no  anticipation  of  going  beyond  the  original 
plant  site  that  we  built  and  retaining  the  number 
of  employees  that  we  had  agreed  upon. 

Q.  But  didn't  you  think  that  the  potential  de- 
mand and  probabilities  of  future  demand  was  so 
strong  as  to  justify  a  belief  in  the  aircraft  industry 
as  it  existed  in  the  United  States  in  the  latter  part 
of  1939  needed  to  expand  its  capacity  to  take  care 
of  that  probable  future  demand,  which  all  the  events 
of  that  time  seemed  to  prophesy. 

A.  That  is  right.  But  my  personal  opinion  is 
this,  [145]  when  we  first  started  the  organization 
we  thought  that  was  what  we  were  going  to  do,  but 
we  didn't  know  that  we  were  going  to  go  beyond 
that  organization  to  the  point  where  employees  be- 
came numbers  rather  tlian  individuals. 

Mr.  Maiden:     I  believe  that  is  all. 

Mr.  Wall :  May  I  ask  the  witness  one  more  ques- 
tion ? 

The  Court:     All  right. 
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Redirect  Examination 
By  Mr.  Wall: 

Q.  Mr.  Monson,  were  all  of  these  orders  which 
were  on  the  comj^any's  ])ooks  up  to  October  22,  1940, 
which  are  in  the  list  attached  to  Exhibit  R  which 
you  have  looked  at,  were  those  the  fixed  price  type 
of  contracts'? 

A.     Yes,  sir,  I  am  sure  that  they  w^ere. 

Q.     Exhibit  R  has  a  list  attached  thereto. 

A.     Yes,  sir,  they  are  all  fixed  price  contracts. 

Q.  None  of  those  were  the  cost  plus  a  fixed  fee 
type? 

A.  The  cost  plus  fixed  fee  contract  did  not  come 
into  effect  until  1941,  if  my  memory  serves  me  cor- 
rectly. 

Recross-Examination 
By  Mr.  Maiden: 

Q.  Your  contracts  with  the  British  Government 
were  on  very  liberal  terms,  weren't  they,  liberal  re- 
turns ? 

A.     As  to  the  terms  of  the  contract? 

Q.     Yes.  [146] 

A.  We  produced  the  Spaulding  Airplane  for 
them. 

Q.  I  say  they  were  quite  liberal  returns  that 
allowed  you  a  nice  margin  of  profit  for  the  com- 
pany? 

A.  We  did  anticipate  a  nice  margin  of  profit, 
yes,  sir. 

Q  .     As  a  matter  of  fact  as  certainly  as  of  Oc- 
tober 10,  1940,  you  anticipated  and  expected  to  make 
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on   the   orders   you  had   a   profit   of  in   excess   of 
$4,000,000.00  by  the  end  of  that  year,  didn't  you, 
Mr.  Monson? 

A.  Yes,  but  may  I  go  further  and  say  that  was 
covered 

Q.     He  did  explain  that.  A.     He  did. 

Q.  I  believe  your  orders  had  reached  a  high  of 
some  $70,000,000.00  uj)  to  July  31,  1941,  isn't  that 
correct,  Mr.  Monson? 

A.  I  wouldn't  remember  the  exact  date.  You  said 
1941.  It  is  one  of  the  reports. 

Q.     In  excess  of  $70,000,000.00,  is  tliat  right? 

A.     That  is  right. 

Mr.  Maiden:     I  ])elieve  that  is  all,  your  Honor. 

Mr.  Wall:     No  further  questions. 

The  Court:  That  is  all,  Mr.  Monson.  We  will  ad- 
journ until  2:00  o'clock. 

(Witness  excused.) 

(Whereupon,    at    12:30    p.m.,    a    recess    was 
taken  until  2:00  p.m.  of  the  same  day.)  [147] 

Afternoon  Session,  2:00  p.m. 

The  Court:     Call  your  witness. 

Mr.  Wall :     Mr.  Carl  L.  "Barnes. 
Whereupon, 

CARL  L.  BARNES 
called  as  a  witness  for  and  on  ])ehalf  of  the  Peti- 
tioners, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:  State  your  full  name,  and  your  ad- 
dress, please. 
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The  Witness :  Carl  L.  Barnes,  639  South  Spring. 
That  is  my  business  address.  Do  you  want  the  home 
address,  too? 

The  Clerk:  That  is  not  necessary.  You  may  be 
seated. 

Direct  Examination 
By  Mr.  Wall: 

Q,  Mr.  Barnes,  what  is  your  business  or  occupa- 
tion? A.     Investment  securities. 

Q.  Are  you  employed  by  or  a  member  of  an  in- 
vestment securities  firm  at  the  present  time? 

A.  Yes,  I  am  a  member  of  the  Los  Angeles  Stock 
Exchange  and  I  am  employed  by  Morgan  &  Co. 

Q.  Were  you  in  the  securities  business  in  the  lat- 
ter half  of  1939?  [148]  A.     I  was. 

Q.  At  that  time  were  you  associated  with  the  se- 
curities firm  of  White,  Wyatt  &  Co.  ? 

A.     Correct. 

Q.     In  Los  Angeles?  A.     Yes. 

Q.  What  was  your  position  in  that  firm  then  at 
that  time  ? 

A.     I  was  manager  of  the  stock  department. 

Q.  Were  you  familiar  with  a  transaction  whereby 
Mr.  T.  T.  Ellsworth  in  the  latter  part  of  1939  ex- 
changed his  rights  under  a  certain  contract  wHth 
Northrop  Aircraft  Company  for  certain  shares  of 
Duvall  Texas  Sulphur  Company  which  were  for- 
merly owned  by  Mr.  A.  H.  Smith  of  Houston, 
Texas?  A.     I  am. 

Q.     Did  you  take  part  in  that  transaction? 

A.     I  did. 
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Q.     In    what    way    did   you    participate    in    the 
transaction,  Mr,  Barnes? 

A.  I  was  the  party  that  brought  the  two  to- 
gether. 

Q.  How  did  you  first  become  interested  or  in- 
volved in  the  transaction? 

A.     Well,  I  heard  of  this  management  contract 

that  Ellsworth  had  for  sale  and  contacted  him  with 

the  idea  that  I  might  be  able  to  dispose  of  it.  [149] 

Q.     Can  you  state  approximately  when  you  first 

heard  of  that? 

A.  I  would  say  during  the  latter  part  of  August 
or  the  first  part  of  September,  1939. 

Q.  And  after  you  contacted  Ellsworth  and  said 
that  you  might  be  able  to  dispose  of  it,  what  did 
you  do  then? 

A.     I  contacted  a  friend  of  mine  by  the  name  of 
Smith  with  the  idea  of  trying  to  get  him  to  hwx  it. 
Q.     Is  that  Mr.  A.  H.  Smith  of  Houston,  Texas? 
A.     Mr.  A.  H.  Smith,  yes. 
Q.     Had  you  previously  met  Mr.  Smith  ? 
A.    Yes,  I  had. 

Q.  Did  you  have  any  reason  to  believe  at  that 
time  that  Mr.  Smith  might  be  interested  in  such  a 
contract  ? 

A.  Yes,  I  did.  I  had  known  Mr.  Smith  for  sev- 
eral years,  and  from  time  to  time  he  became  inter- 
ested in  aviation  securities  and  ])articularly  ones 
in  Southern  California. 

Q.  Had  he  made  statements  to  you  to  the  effect 
tliat  lie  was  interested  in  that  type  of  security? 
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A.     Yes,  he  did. 

Q.  What  was  Mr.  Smith 's  initial  reaction  to  your 
proposal,  Mr.  Barnes? 

A.  Well,  he  was  very  much  interested  in  the 
newly  formed  corporation  of  Northrop  and  Com- 
pany, and  when  I  indicated  to  him  that  I  might  be 
able  to  pick  up  a  management  [150]  contract,  he 
showed  a  good  deal  of  interest. 

Q.  Did  he  make  any  statements  to  you  during 
your  contacts  with  him  concerning  his  reasons  for 
buying  any  such  contract,  besides  the  one  you  have 
already  mentioned? 

A.  Yes,  he  did.  He  was  very  much  interested  in 
Jack  Northrop  himself. 

Q.  I  see.  Do  you  know  whether  he  was  personally 
acquainted  at  that  time  with  Mr.  Northrop? 

A.     I  don't  believe  so. 

Q.  Can  you  state  approximately  how  long  the 
negotiations  looking  toward  this  transaction  con- 
tinued ? 

A.     I  would  say  approximately  90  days. 

Q.  And  in  general  of  what  did  the  negotiations 
consist  ? 

A.     Bartering  back  and  forth  as  to  price. 

Q.  Was  Mr.  Smith  in  Texas  during  the  entire 
period  of  negotiations? 

A.  Not  the  entire  period.  He  was  here  when  the 
negotiations  started,  and  when  they  were  finished 
he  was  in  Texas. 

Q.     Some  of  the  negotiations  were  personal  and 
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others  were  carried  on  by  correspondence,  is  that 

correct  ? 

A.  Oh,  yes.  As  a  matter  of  fact  there  was  a  good 
deal  of  correspondence,  telephone  calls,  telegrams, 
et  cetera,  that  lasted  over  a  period  of  several  months. 

Mr.  Wall:     That  is  all.  [151] 

Cross-Examination 
By  Mr.  Maiden: 

Q.  Mr.  Barnes,  do  you  know  why  Ellsworth  was 
interested  in  selling  his  Northrop  contract? 

A.  Why,  I  would  answer  that  in  the  following 
way:  I  believe  Ellsworth  wanted  to  raise  some 
money. 

Q.  It  is  a  fact,  isn't  it,  that  Mr.  Ellsworth  at 
that  time  was  in  very  strained  financial  condition, 
or  under  the  compulsion  of  raising  some  cash 
money?  A.     I  don't  know  that. 

Q.    Did  he  tell  you  that? 

A.     No,  he  did  not. 

Q.  But  you  did  understand  that  he  wanted  to 
raise  some  cash  money  and  that  is  the  reason  why 
he  was  interested  in  selling  his  Northrop  contract? 

A.     That  is  right. 

Q.  Do  you  know  whether  Mr.  Smith  is  living  or 
dead  now  ?  A.     He  is  dead. 

Q.  Mr.  Barnes,  what  was  the  price  at  which  the 
parties  determined — strike  that.  What  price  did 
the  parties  determine  tliat  the  Duvall  Texas  stock 
was  worth  at  the  time  of  the  exchange? 

A.     Approximately  $7.00  a  share. 

Q.    Would  you  say  that  that  represented  a  fair 
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market  [152]  value  at  that  time  of  the  Texas  Dn- 

vall  stock,  $7.00  a  share? 

Mr.  Wall:  If  your  Honor  please,  I  object  to  that 
as  calling  for  a  conclusion  of  the  witness.  I  have  not 
qualified  Mr.  Barnes  as  an  expert.  I  have  no  objec- 
tion to  Mr.  Maiden's  calling  him  as  his  own  witness 
for  that  purpose,  but  I  do  not  think  it  is  proper 
cross-examination. 

Mr.  Maiden : .  If  your  Honor  please,  he  has  an- 
swered the  question 

The  Court:     I  don't  know.  He  has  not  been  quali- 
fied. He  said  he  is  in  the  securities  business,  and 
that  is  hardly  enough  to  qualify  a  man  without 
more,  I  think. 
By  Mr.  ]\Iaiden : 

Q.  Mr.  Barnes,  I  will  ask  you  if  it  is  not  a  fact 
that  Mr.  Smith,  when  this  $7.00  figure  was  arrived 
at  as  the  value  of  the  Texas  Duvall  stock,  if  Mr. 
Smith  did  not  give  Mr.  Ellsworth  a  guarantee  that 
that  would  be  and  that  that  was  the  fair  market 
value  of  the  Texas  Duvall  stock? 

A.  Y\^ell,  there  was  no  guarantees  of  any  kind 
given. 

Q.  What  was  your  understanding  in  that  respect, 
Mr.  Barnes? 

A.  In  regard  to  the  amount  of  money  involved 
or 

Q.  In  regard  to  Mr.  Smith  assuring  Mr.  Ells- 
worth that  that  $7.00  represented  the  fair  market 
value  of  the  Texas  Duvall  stock,  and  that  the  Texas 
Duvall  stock  would  be  wortJi  $7.00  a  share.  [153] 
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A.  Your  question  is  not  exactly  clear.  However, 
as  far  as  price,  the  last  sales  were  a  matter  of  rec- 
ord at  that  time. 

Q.  Was  it  on  the  basis  of  those  last  sales  that 
you  arrived  at  the  $7.00  ? 

A.  Yes,  it  was.  Duvall  Texas  Sulphur  is  listed 
on  the  New  York  Curb,  and  transactions  occur  al- 
most daily,  but  not  always. 

Mr.  Maiden:     I  believe  that  is  all,  your  Honor. 

The  Court:     Is  that  all,  Mr.  Wall? 

Mr.  Wall :     May  I  ask  one  question,  your  Honor  ? 

The  Court:     Yes. 

Redirect  Examination 
By  Mr.  Wall: 

Q.  Mr.  Barnes,  you  testified  that  you  understood 
that  Mr.  Ellsworth  wanted  to  raise  money.  Did  Mr. 
Ellsworth  make  any  statements  to  you  concerning 
that  matter  prior  to  or  during  the  negotiations  lead- 
ing up  to  this  exchange? 

A.  Well,  anyone  that  wants  to  dispose  of  a  con- 
tract of  that  type,  I  immediately  assume  that  he 
wanted  to  raise  money  for  some  purpose. 

Q.  Did  he  make  any  statement  to  you  concerning 
his  need  for  money  ?  A.     No,  he  didn't. 

Mr.  Wall:     That  is  all,  your  Honor.  [154] 


*  *  *  * 


Mr.  Wall :  If  Your  Honor  please,  I  very  greatly 
appreciate  the  indulgence  of  Court  and  counsel.  The 
witness  is  now  here  and  T  will  call  Mr.  B.  P.  Les- 
ter. [155] 
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Whereupon, 

B.  P.  LESTER 

called  as  a  \yitness  for  and  on  l)ehalf  of  the  Peti- 
tioners, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk :     State  your  name  and  address,  please. 

The  Witness:  B.  P.  Lester,  621  South  Spring 
Street,  Los  Angeles,  California. 

Direct  Examination 
By  Mr.  Wall: 

Q.  What  is  your  business  or  occupation,  Mr. 
Lester  ? 

A.  I  am  the  president  of  Lester  k  Company, 
registered  security  dealer,  engaged  in  the  under- 
writing and  distribution  of  corporate  and  municipal 
securities. 

Q.  How  long  have  you  ])een  engaged  in  the  se- 
curities business,  Mr.  Lester? 

A.     Between  24  and  25  years. 

Q.  Youi'  firm  of  Lester  &  Company  was  one  of 
the  underwriters  of  the  Class  A  Common  stock  of 
Northrop  Aircraft,  Inc.,  which  was  offered  to  the 
public  in  1939,  was  it  not?  A.     It  was. 

Q.  Was  your  firm  of  Lester  &.  Company  one  of 
the  original  group  of  underwriters  who  considered 
underwriting  that  stock? 

A.     No,  it  was  not  one  of  the  original  group.  [156] 

Q.  Do  you  recall  approximately  when  Lester  & 
Company  became  a  member  of  that  group  ? 

A.  Well,  I  think  it  was  the  end  of  May  or  the 
first  part  of  June,  1939. 

Q.     What   were  the  circumstances  under  which 


136  J.  K.  Northrop  and  I.  H.  Northrop 

(Testimony  of  B.  P.  Lester.) 

Lester  &  Company  came  into  the  group  of  under- 
writers at  that  time? 

A.  I  believe  the  original  group  included  two 
other  security  dealers  who  w^hen  the  registration 
statement  was  filed  just  l^efore  the  issue  was  to  be 
granted  decided  not  to  undertake  the  distribution  of 
the  securities.  E.  H.  Rollins  &  Sons  and  O'Melveny, 
Waggenseller  &  Durst  were  the  two  firms  that  had 
withdrawn.  I  was  approached  by  an  officer  of  Banks, 
Huntley  &  Company,  I  think  it  was  late  in  May, 
1921. 

Q.     1939?  A.     May,  1939.  [157] 

Q.  Now,  Mr.  Lester,  it  is  in  evidence  here  that 
the  original  underwriting  agreement,  wiiich  was 
dated  June  17,  1939,  provided  for  the  purchase  and 
distribution,  on  an  underwritten  basis,  by  the  un- 
derwriters, of  200,000  shares  of  Northrop  Class  A 
Common  Stock,  also  for  the  appointment  of  the  un- 
derwriters as  the  exclusive  agents  of  the  company, 
for  the  sale  of  an  additional  200,000  shares  on  an 
agency  basis.  You  recall  that,  do  you? 

A.     That  is  my  recollection,  yes. 

Q.  It  is  further  in  evidence  that  that  underwrit- 
ing agreement  was  amended  under  date  of  August 
13,  1939,  to  cut  down  the  number  of  agency  shares, 
from  200,000  to  50,000.  Do  you  recall  that? 

A.     That  is  correct. 

Q.  Will  you  please  state  the  circumstances,  un- 
der which  the  total  amount  of  stock  to  he  distri- 
buted, was  thus  reduced  from  400,000  to  250,000 
shares  ? 
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A.  Well,  there  were  six  underwriters,  as  I  re- 
call it,  the  Banks,  Huntley  Company  and  ourselves^ 
O'Brien,  Potter  &  Co.  of  Buffalo,  Cohu,  Torre  & 
Jorgenson  of  New  York,  Air  luActitors,  which  was 
an  investment  trust,  with  a  portfolio  of  aircraft 
securities,  and  as  I  recall  it,  Hartley,  Rogers  &  Co. 
After  the  registration  statement  became  eifective, 
we  attempted  to  distribute  the  stock.  It  went  very 
l)adly  to  begin  with,  and  negotiation  was  undertaken 
with  Mr.  Floyd  [158]  Odium,  President  of  the  At- 
las Corporation,  which  resulted  in  a  subscription  by 
the  Atlas  Corporation,  for,  I  think  it  was  30,000 
shares  of  stock,  and  the  number  of  warrants,  6,000 
pulilic  warrants,  that  were  offered  with  those  shares, 
and  we  underwriters  gave  up  to  Atlas  Corporation, 
our  proportion  of  underwriters'  warrants  that  re- 
lated to  the  shares  to  be  sold,  and  which  we  were  to 
receive  as  part  compensation,  plus  some  additional 
ones  that  related  to  other  shares,  that  is,  under- 
writers' warrants.  That  gave  the  offering  of  the 
stock  sufficient  appeal  so  that  we  were  able  to  con- 
tinue the  selling,  but  when  we  had  gotten  to  about 
200,000  or  225,000  shares,  it  was  obvious  that  it 
would  be  perhaps  not  impossible,  but  very  difficult 
to  go  beyond,  distribute  beyond  the  250,000  shares, 
because  we  were  getting  re-purchases  almost  as  fast 
as  we  were  getting  sales,  and  we  negotiated  with  the 
officers  of  the  company,  and  the  promoters  of  the 
enterprise,  to  have  a  revision  of  their  initial  pro- 
gram. Their  initial  program  called  for  the  expendi- 
ture of  about  $2,000,000,  and  it  was  felt  that  that 
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amount  of  money  was  the  smallest  amount  that  they 
felt  would  make  them  readily  competitive,  but  that 
they  could  review  their  whole  program  and  start  in 
on  a  smaller  scale  with  the  amount  of  capital  which 
could  be  raised,  by  the  sale  of  250,000  shares,  that 
was  $1,250,000  in  the  company,  and  that  was  ac- 
complished, and  the  offering  was  cut  down  from 
400,000  [159]  to  250,000  for  those  reasons. 

Q.  Mr.  Lester,  you  mentioned  this  Atlas  Cor- 
poration purchase  of  30,000  shares.  Did  the  Atlas 
Corporation  buy  those  shares  from  the  underwiit- 
ers? 

A.  Well,  I  don't  recall  the  exact  way  that  worked 
out,  except  that  Atlas  was  willing  to  purchase  the 
shares,  provided  they  got  the  securities,  and  it  would 
not  become  an  underwriter.  Now,  I  don't  know 
whether  they  purchased  on  that 

Q.  I  show  you  Exhibit  No.  lA,  page  15,  where 
it  is  said  that  Atlas  Corporation  has  purchased 
from  the  underwriters,  6,000  underwriters'  units. 

A.     That  is  correct. 

Q.  That  would  comprise  30,000  shares  and  6,000 
warrants,  is  that  not  correct? 

A.     That  is  correct. 

Q.  What  was  the  price  that  Atlas  Corporation 
paid  for  those? 

A.  Well,  they  paid,  as  I  recall  it,  the  net  price  to 
the  company,  which  was  $5.00  a  share. 

Q.  And  they  paid  that  to  the  underwriter;  was 
that  the  same  price  that  you  had  to  pay  the  com- 
])any  for  those  shares?  A.     That  is  correct. 
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Q.  The  price  at  which  the  underwriters  offered 
the  [160]  shares  to  the  public,  however,  I  believe  it 
is  in  evidence  here,  $6.00  for  each  share,  is  that  not 
true?  A.     That  is  correct. 

Q.  Did  your  firm  of  Lester  &  Company  deal  in 
Class  A  common  shares  of  the  Northrop  Company, 
during  the  period  from  July  31,  1939,  to  December 
31,  1940,  Mr.  Lester?  A.     We  did. 

Q.  Were  you  a  director  of  Northrop  Aircraft, 
Inc.,  during  this  period  of  distribution  of  the  Com- 
mon Class  A  to  the  public  ? 

A.  Yes,  I  was  a  director  until,  I  think,  1942  or 
1943.  I  think  it  was  1942  when  I  resigned. 

Q.     When  did  you  first  become  a  director? 

A.     At  the  inception  of  the  company. 

Q.  As  a  director  of  the  corporation,  Mr.  Lester, 
were  you  generally  familiar  with  its  business  af- 
fairs ?  A.I  was. 

Q.  And,  with  its  financial  condition  and  struc- 
ture? A.     I  was. 

Q.     And,  with  its  plans  for  future  activities? 

A.     I  was. 

Q.     Its  prospects  for  future  business? 

A.     I  was. 

Q.  Now,  do  your  activities  in  the  securities  busi- 
ness, Mr.  Lester,  involve  the  determination  of  the 
value  of  [161]  securities  of  various  types? 

A.    Yes. 

Q.     Does  that  include  stocks  as  well  as  bonds? 

A.     That  is  correct. 
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Q.  Does  your  experience  in  that  connection  in- 
clude the  vahiation  of  aircraft  securities? 

A.     Yes,  it  does. 

Q.     Securities  of  new  enterprises'? 

A.     That  is  right. 

Q.  Would  you  tell  us  in  what  way  those  activi- 
ties, in  your  opinion,  involve  valuation  of  securities. 

A.  Well,  for  the  past  24  years  I  have  been  in  the 
underwriting  end  of  the  securities  business.  It  is  an 
essential  part  of  our  work  that  we  arrive  at  the  dol- 
lar valuation  of  the  securities,  in  connection  with 
our  purchases  of  securities  all  the  time.  [162] 

Q.  Do  your  activities  involve  the  valuation  also 
in  dealing  with  securities  for  your  own  account  and 
for  the  account  of  your  firm? 

A.     That  is  correct. 

Q.  Your  activities  involve  that  type  of  valuation 
in  advising  clients  as  to  investments? 

A.    It  does. 

Q.  Would  you  please  give  me  briefly,  Mr.  Les- 
ter, the  elements  of  valuation  which  you  customarily 
consider  important  in  valuing  a  common  stock. 

A.  Well,  I  would  say  the  assets  of  the  corpora- 
tion, the  earnings,  the  management  and  its  experi- 
ence, background,  the  history  of  the  enterprise,  the 
nature  of  the  business,  of  the  field  in  which  the  com- 
pany is  to  be  engaged  or  is  engaged.  There  are  a 
good  many  others.  I  think  those  are  the  principal 
ones. 

Q.  I  think  that  is  sufficient,  Mr.  Lester.  Were 
vou   familiar   with   the   arrangements   which   were 
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made  in  Jmie  of  1939  for  the  issuance  of  certain 
Class  A  and  Class  B  shares  to  the  promoters  of  the 
Northrop  Aircraft,  Inc.,  namely,  Mr.  Cohu,  Mr. 
Northrop,  Mr.  Irving,  Mr.  Bellande.  Mr.  Stephens 
and  Mr.  Ellsworth?  A.     I  am. 

Q.  Have  you  made  a  study  of  the  facts  in  this 
case,  as  set  forth  in  the  stipulation  which  is  filed 
herein  and  in  the  [163]  exhibits  attached  thereto'? 

A.     I  have  read  the  stipulation  and  exhibits,  yes. 

Q.  Have  you  read  the  Articles  of  Incorporation 
of  the  Northrop  Aircraft,  Inc.?  A.     I  have. 

Q.  And  particularly  that  provision  of  Article  5 
relating  to  the  restrictions  of  the  Class  B  shares? 

A.    Yes. 

Q.  Have  you  read  the  contracts  dated  June  17, 
1939,  between  the  company  and  Messrs.  Cohu,  North- 
rop, Irving,  Bellande,  Stephens,  particularly  relat- 
ing to  the  issuance  of  Class  A  and  B  shares  to  these 
promoters  ? 

A.  And  the  amendment  to  the  contract.  Is  that 
the  contract  which  was  amended  at  a  later  time? 

Q.  I  think  you  are  thinking  of  the  underwriting 
agreement.  A.     That  is  correct. 

Q.     That  is,  for  the  sale.  A.     That  is  correct. 

Q.  I  am  speaking  of  the  agreement  between  the 
company  and  each  of  the  various  promoters. 

A.     I  have,  yes. 

Q.  Have  you  read  the  Corporation  Commission- 
er's permit  relating  to  issuance  of  the  Northrop 
stock?  A.     I  have.  [164] 

Q.     Which  is  set  forth  in  the  prospectus  attached 
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as  an  exhibit  to  the  stipulation?  A.     I  have. 

Q.  And  have  you  noted  conditions  B,  C  and  D 
in  that  permit  relating  to  restrictions  on  the  shares 
to  be  issued  to  the  promoters  ?  A.     Yes,  I  have. 

Q.  Are  you  familiar  with  or  have  you  read  the 
agreement  between  the  company  and  the  i^romoters 
dated  as  of  November  30,  1939,  whereby  the  pro- 
moters waive  their  rights  to  dividends  and  waive 
their  rights  to  participate  in  assets,  pursuant  to  the 
Corporation  Commissioner's  permit? 

A.     I  have. 

Q.  Were  you  present  in  the  court  room  during 
the  testimony  of  Mr.  Claude  M.  Monson  with  re- 
spect to  the  business  conditions  and  prospects  of  the 
comj^any  as  of  March  4,  1940  ?  A.     Yes,  I  was. 

Q.  Have  you  reviewed  the  balance  sheet  of  the 
company  as  of  February  29,  1940,  attached  to  the 
stipulation  as  Exhibit  18-S?  A.     I  have. 

Q.  Are  you  familiar  with  the  information  set 
forth  in  the  stipulation  in  Paragraphs  41  and  43  ? 

A.     I  am. 

Q.  Are  you  familiar  with  the  information  which 
is  set  [165]  forth  in  Exhibit  19-T  of  the  stipulation 
regarding  the  number  of  unrestricted  or  public 
Class  A  common  shares  which  were  purchased  and 
sold  by  your  firm  of  Lester  &  Company  during  the 
period  from  November  9,  1939,  to  March  8,  1940, 
and  the  prices  at  which  those  shaiu^s  w(^re  purchased 
and  sold?  A.     I  am. 

Q.  Now,  Mr.  Lester,  for  the  puri)ose  of  answer- 
ing the  question  which  I  am  about  to  put  to  you,  I 
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would  like  to  give  you  the  following  definition  of  the 
term  fair  market  value:  By  the  term  fair  market 
value  is  meant  the  fair  value  of  property  in  money 
as  between  one  who  wishes  to  purchase  and  one  who 
wishes  to  sell,  that  is,  the  price  at  which  a  seller 
willing  to  sell  at  a  fair  price  and  a  buyer  willing  to 
hiij  at  a  fair  price  will  trade,  neither  being  under 
any  compulsion  to  trade,  and  both  having  a  reason- 
able knowledge  of  the  facts.  I  caution  you  that  the 
prices  at  which  stock  is  sold  on  an  over-the-counter 
market  or  stock  exchange  are  not  necessarily  con- 
trolling in  fixing  the  fair  market  value  of  the  stock, 
although  such  prices  are  a  factor  that  should  be  con- 
sidered with  other  factors.  I  caution  you  also  that 
sales  made  under  peculiar  and  unusual  circum- 
stances, such  as  sales  of  small  amounts  or  sales  in  a 
restricted  market,  are  not  necessarily  controlling  in 
fixing  the  fair  market  value.  In  formulating  your 
opinion  and  in  answering  the  question  which  I  am 
about  to  put  to  you,  I  will  ask  you  to  put  yourself 
liack  at  March  [166]  4,  1940,  disregarding  facts  oc- 
curring after  that  time  and  limiting  yourself  to  the 
facts  which  were  known  on  or  before  that  date  or 
which  could  have  been  reasonably  anticipated.  Now, 
Mr.  Lester,  what,  in  your  opinion,  was  the  fair 
market  value  on  March  4,  1940,  of  the  Class  A  com- 
mon shares  of  Northrop  Aircraft,  Inc.,  which  were 
issued  to  Mr.  Northrop,  Mr.  Cohu,  Mr.  Irving,  Mr. 
Bellande  and  Mr.  Stephens,  as  promoters  of  that 
corporation  ? 

A.     I  do  not  think  they  had  any  value. 
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Q.  What,  in  your  opinion,  Mr.  Lester,  was  the 
value  on  March  4,  1940,  of  the  Class  B  conunon 
shares  of  Northrop  Aircraft,  Inc.,  which  w^ere  is- 
sued to  the  same  gentlemen  as  promoters  of  North- 
rop Aircraft,  Inc.  ? 

A.     I  do  not  think  they  had  any  value. 

Q.  Will  you  please  state  the  reasons  on  which 
you  base  the  opinions  which  you  have  just  ex- 
pressed ? 

A.  Well,  I  think  the  two  principal  reasons  are 
these:  The  restrictions  under  which  these  shares 
were  issued,  coupled  with  the  fact  that  the  five  men 
who  received  the  shares  were  the  basis  upon  which 
this  whole  promotion  was  being  made.  Mr.  Northrop, 
Mr.  Cohu,  Mr.  Irving,  Mr.  Bellande  and  Mr. 
Stephens  were  all  men  with  unusual  experience  in 
the  aircraft  industry.  Northrop  was  an  engineer  of 
experience  and  very  high  standing  in  the  industry, 
who  contributed  many  very  unusual  technological 
advancements  to  the  industry,  both  [167]  in  the  de- 
sign of  the  airplane  itself  and  also  in  the  structural 
design  of  the  aircraft  components.  I  think  he  is  re- 
sponsible for  the  so-called  monocoupe  construction 
of  the  wing,  which  braces  the  entire  wing  from  the 
inside,  eliminating  what  we  used  to  call  struts  in 
the  old  airplanes,  making  a  very  clean  design.  Along 
witli  that  fact  he  was  the  designer  who  had  devel- 
oped a  great  many  of  the  very  advanced  models  for 
the  aircraft  as  well  as  certain  parts  of  their  planes. 
Mr.  Cohu  had  a  rather  long  business  experience  in 
aircraft.  As  I  recall  it,  he  had  ])een  president  of 
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North  American  Aviation,  a  company  which  was 
one  of  the  earliest  in  the  field  of  aviation,  he  was 
a  director  of  T.W.A.,  and  the  organizer  and  one  of 
the  directors  of  Air  Investors,  Incorporated,  with  a 
wide  business  experience  in  aircraft  manufacturing- 
and  aircraft  operation.  The  other  three  men  were 
experienced  in  aircraft.  Mr.  Irving  had  had  a  very 
considerable  shop  experience  in  connection  with 
shop  practices  in  aircraft  manufacturing  and  was 
a  graduate  of  a  technical  school,  and  his  value  was 
very  great,  because  of  his  experience  in  shop  prac- 
tice and  techniques  in  aircraft  manufacturing.  The 
other  two  men  were  two  of  the  most  experienced 
fliers  in  the  country.  Mr.  Bellande  had,  I  think,  more 
hours  than  any  other  transport  pilot  in  1939,  was 
one  of  the  holders  of  the  Congressional  Air  Mail 
Medal  and  really  was  an  experienced  pilot  both  from 
the  standpoint  of  operation  of  aircraft  [168]  gen- 
erally and  in  aircraft  care  in  operation.  He  was  con- 
sidered to  be  an  ideal  prospect  for  this  pilot  duty. 
Stephens  had  had  a  wide  experience  in  aeronautics. 
He  was  a  pilot  who  had  flown  with  Richard  Halde- 
man  around  the  world  and  was  well  known  as  a 
pilot,  and  he  was  one  of  the  type  of  people  who 
lent  the  prospect  of  stability  to  this  enterprise.  I 
listened  to  Mr.  Monson's  testimony  this  morning 
with  reference  to  the  experience  in  making  that  air- 
craft and  I  recall  a  good  many  of  the  things  that 
he  mentioned.  So  I  think  we  felt  that  with  a  group 
of  that  kind  and  the  peculiar  experiences  of  that 
group  and  with  that  group  tied  in  there  was  a  very 
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su]:)stantial  financial  prospect  for  the  success  of  the 
company,  that  it  was  a  proi)er  thing  to  offer  the 
public  the  securities  in  the  enterprise.  It  is  that  par- 
ticular group,  in  my  opinion,  which  was  responsible 
for  the  marketing  of  the  securities.  With  that  group 
we  were  able  to  sell  the  stock  at  the  offering  price 
and  sell  it  rapidly  enough  to  distribute  more  stock 
than  we  required  for  the  market.  But  it  is  my  opin- 
ion that  if  any  one  of  these  gentlemen  had  attempted 
to  market  his  securities,  that  that  fact  alone  would 
have  completely  dissipated  public  interest  in  the 
shares,  not  only  of  the  public  holding  but  in  the 
shares  that  he  would  be  selling.  I  can't  conceive 
how  the  informed  investor  would  have  paid  any- 
thing for  the  stock  of  those  men.  He  might  that 
somebody  would  pay  the  market  value  of  the  stock, 
but  if  one  [169]  of  those  gentlemen  sold  out,  in  my 
opinion,  it  would  dissipate  the  entire  enterprise, 
especially  if  it  had  been  understood  ])y  the  ])ublic 
that  we  were  offering  this  Northrop  stock.  That  is 
all  there  was  that  the  company  was  offering  for  sale. 
The  company  did  not  have  anything  except  a  l^atch 
of  papers,  and  in  1940  the  company  was  a  little 
worse  off.  in  my  opinion,  than  it  was  when  it  was 
started.  They  had  used  more  money  than  they 
phmned  in  this  plant,  and  that  is  demonstrated  by 
the  })alance  sheet  of  July  19,  1940.  They  put  it  in 
promotional  expense  and  in  plant,  and  if  any  work 
had  been  offered  to  them  that  did  not  result  in  their 
getting  advance  payments  or  other  help  of  tliat 
kind,  it  would  have  ])een  difficult  for  me  to  see  how 
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they  could  have  taken  the  work.  The  financial  crisis 

for  the  company  came  about  two  months  later. 

Q.     Two  months  later  than  what? 

A.     Than  March,  the  early  part  of  March. 

Q.     March  4th'? 

A.  It  came  the  early  part  of  May,  as  I  recall  it, 
when  the  company  started  up  its  work.  It  had  in- 
vested its  capital  in  fixed  assets,  and  found  itself 
without  working  capital  to  meet  a  payroll,  and 
without  a  credit.  It  required  considerable  negotia- 
tion, as  I  recall  it,  in  the  early  part  of  May,  to 
establish  a  credit  line  with  the  Bank  of  America 
and  the  Security-First  National  Bank  of  a  suffi- 
cient amount  [170]  of  money  to  carry  them  over 
that  crisis.  Fortunately  by  that  time  they  had  ac- 
quired the  Norwegian  contract,  which  was  the  ])ack- 
log  of  business  which  made  such  bank  financing 
possible. 

Q.  May  I  ask  you  there,  Mr.  Lester,  you  men- 
tioned this  crisis  which  occurred  about  two  months 
after  the  early  part  of  March.  In  your  opinion,  was 
that  crisis  foreseeable  and  in  the  making  on  March 
4th  or  not?  I  ask  you  that  because  your  opinion 
must  be  based  on  the  factors  that  were  known  or 
could  reasonably  be  foreseen. 

A.  Well,  I  thought  it  was  very  evidently  a  fu- 
ture possibility. 

Q.  Your  own  personal  opinion  at  that  time  was 
that  the  crisis 

A.  My  personal  opinion  was  that  the  program 
that  the  company  was  engaged  in  was  greater  than 


148  J.  K.  Northrop  and  I.  E.  Northrop 

(Testimony  of  B.  P.  Lester.) 

the  amount  of  capital  started  with  could  adequately 

service,  and  that  there  Avas  som.e  danger  ahead. 

Q.  Did  you  consider  other  factors  in  arriving  at 
the  opinion  you  have  expressed,  Mr.  Lester? 

A.  Well,  there  are  all  these  factors,  the  fact  that 
the  stock  was  in  this  escrow  and  that  the  corpora- 
tion Commissioner's  permit — under  that  there  was 
the  disa1)ilities  with  reference  to  earnings  and  divi- 
dends, and  in  the  event  the  company  had  failed  no 
recapturing  of  any  part  of  the  assets,  that  is,  it 
[171]  all  had  to  go  to  the  public  stockholders. 

Q.  Did  you  give  consideration  to  the  earnings 
history  of  the  company  at  that  time  ? 

A.     Well,  it  didn't  have  any. 

Q.  Did  you  give  consideration  also  to  the  order 
position  of  the  company  at  that  time,  the  amount  of 
orders  that  it  had  on  its  books  then? 

A.     Yes,  I  did. 

Q.  Did  you  give  any  consideration  in  arriving 
at  your  opinion,  Mr.  Lester,  to  the  size  of  the  stock- 
holders involved,  the  fact  that,  according  to  the 
stipulation  Mr.  Northrop  had  15,384  Class  A  shares 
and  38,461  Class  B  shares,  Mr.  Cohu  had  seventy- 
six  hundred  odd  A  shares  and  eleven  thousand  five 
hundred  odd  B  shares;  that  Mr.  Irving  had  forty- 
six  hundred  odd  A  shares  and  ten  thousand  seven 
hundred  odd  B  shares;  and  the  fact  that  Messrs. 
Bellande  and  Stephens  had  fifteen  hundred  some  A 
shares  and  twenty-three  hundred  some  B  shares? 

A.  Well,  those  were  a  great  deal  larger  blocks 
than  were  being  traded  in  on  the  market.  Even  if 
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they  had  l^een  free  from  restrictions  and  the  mar- 
ket was  not  aware  of  the  fact  that  principal  officers 
of  the  company  were  selling  it,  those  were  very 
much  larger  ])locks  than  would  have  brought  any- 
thing like  the  market  price  for  the  number  of  shares 
traded  in  the  early  part  of  March.  [172] 

Q.  You  have  stated  that,  in  your  opinion,  neither 
the  Class  A  nor  the  Class  B  shares  issued  to  those 
men  had  any  fair  market  value.  Are  there  any  dif- 
ferent reasons  applicable  to  the  Class  A  shares  that 
are  not  applicable  to  the  Class  B,  or  vice  versa,  in 
your  opinion,  Mr.  Lester  ? 

A.  No.  I  felt  and  I  am  sure  that  every  other 
underwriter  felt  that  we  had  an  unqualified  obliga- 
tion for  those  men  to  stay  with  the  enterprise. 

Q.  There  was  an  unqualified  obligation  on  those 
nlen? 

A.  AlDsolutely.  We  were  making  two  markets  for 
one  on  the  strength  of  their  living  up  to  their  ob- 
ligation. 

Q.  In  arriving  at  these  opinions  as  to  value 
which  you  have  expressed,  Mr.  Lester,  did  you  give 
consideration  to  the  transaction  which  is  described 
in  the  stipulation  in  Paragraphs  52  to  60,  inclusive, 
in  which  Mr.  T.  T.  Ellsworth  in  November,  1939, 
exchanged  his  contract  or  his  contract  rights  under 
his  agreement  with  the  company  for  2200  shares  of 
Duvall  Texas  Sulphur  Company  owned  by  Mr.  A. 
H.  Smith  of  Houston,  Texas'? 

A.     I  am  familiar  with  that  transaction. 

Q.     What  weight,  if  any,  did  you  give  to  that 
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transaction  in  formulating  your  opinion  as  to  the 

value  of  the  stock  ? 

A.  Well,  so  far  as  Ellsworth  was  concerned,  it 
was  entirely  different  for  him  to  have  dropped  out 
of  the  [173]  enterprise.  He  was  a  bond  salesman 
employed  by  Banks,  Huntley  &  Company  who  had 
acted  as  a  go-between  between  those  groups  and  had 
done  some  work  in  connection  with  the  proposed 
plant  location,  and  it  was  not  contemplated  that  he 
even  had  any  interest  in  the  company  at  all,  and  as 
I  recall  it,  he  had  no  official  position  with  the  com- 
pany. 

Q.  Did  Mr.  Ellsworth  have  any  backgromid  in 
the  aircraft  industry  at  that  time  ? 

A.  I  don't  think  he  had  up  to  that  time  had  any 
experience.  In  relation  to  his  contract,  which  took 
this  first  stock  out  in  November,  1939,  I  will  be  very 
frank  to  state,  from  expressions  I  have  heard,  he 
never  had  to  pay  anything  for  that  contract. 

Q.  In  arriving  at  the  opinions  which  you  have 
exi)ressed,  Mr.  Lester,  did  you  give  consideration 
to  the  prospects  as  of  March  4,  1940,  for  future 
earnings  of  the  company,  as  you  saw  them? 

A.     Yes,  I  think  I  did. 

Q.  And  in  arriving  at  your  opinion  with  respect 
to  the  Class  B  shares,  did  you  give  consideration  to 
the  option  in  the  company  to  repurchase  certain  of 
the  shares  of  Mr.  Northrop,  Mr.  Cohu  and  Mr. 
Irving,  under  certain  conditions  ? 

A.     I  did,  yes. 

Q.  For  25  cents  a  share?     A.  I  did.  [174] 
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Q.  In  connection  with  the  B  shares,  did  you 
give  consideration  to  the  restrictions  of  those  shares 
under  the  Articles  of  Incorporation,  as  well  as  the 
restrictions  imposed  by  the  Corporation  Commis- 
sioner's permit  on  both  the  A  and  B  shares'? 

A.     I  did. 

Mr.  Wall:     I  have  no  further  questions. 

The  Court:     Cross-examine. 

Cross-Examination 
By  Mr.  Maiden: 

Q.  Mr.  Lester,  you  mentioned  the  Atlas  Cor- 
poration as  having  taken  over  a  certain  block  of 
these  shares  from  the  underwriters  in  1939.  A¥liat 
was  the  nature  of  the  business  of  the  Atlas  Cor- 
poration ? 

A.  It  is  an  investment  trust.  The  head  offices 
were  then,  I  think,  Jersey  City,  New  Jersey. 

Q.     Is  that  a  large  concern? 

A.  Yes,  it  is  one  of  the  largest  inves-tment  trusts 
in  the  country,  I  believe. 

Q.  And  is  it  your  understanding  that  the  Atlas 
Corporation  in  taking  over  this  block  of  stock  did 
so  for  investment  purposes,  and  not  for  resale  to 
the  public?  A.     That  is  correct,  yes. 

Q.  Now,  is  it  true,  Mr.  Lester,  that  at  the  time 
the  underwriting  agreement  was  amended  so  as  to 
reduce  the  number  [175]  of  shares  to  be  taken 
down  by  the  underwriters,  that  at  that  time  the 
underwriters  made  firm  their  undertaking  with 
respect  to  the  reduced  number  of  shares? 
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A.  As  I  recall  it,  yes,  they  went  firm  on  the 
250,000. 

Q.  Prior  to  that  time  yon  could  have  gotten  out 
of  the  undertaking,  depending  upon  conditions? 

A.     That  is  correct,  yes. 

Q.  Now,  Mr.  Lester,  do  you  profess  to  be  a 
man  of  experience  and  knowledge  of  the  aircraft 
industry  ? 

A.  Well,  with  reference  to  financing  of  the  air- 
craft industry,  I  have  participated,  I  think,  or 
my  firm  has  at  my  suggestion  in  the  securities  of 
almost  all  the  aircraft  companies  except  Douglas. 
We  were  in  the  original  and  in  the  two  subsequent 
pieces  of  financing  by  Lockheed.  We  were  in  the 
Martin  financing.  We  were  in  the  Consolidated 
financing.  We  were  in  the  Vultee  financing.  We 
were  in  the  Grumman  financing.  We  participated 
in  the  distribution  of  both  Brewster  and  Bell- 
Aircraft,  and  also  in  a  good  many  of  the  airline 
stocks  we  participated. 

Q.  But  aside  from  that  phase,  though,  you  do 
not  profess  to  have  any  experience  in  the  opera- 
tion of  aircraft  manufacturing  plants? 

A.  Yes.  I  was  vice-president  in  charge  of  financ- 
ing of  Aurora  Aircraft  Corporation  for  three  years 
during  the  war.  That  was  the  largest  subcon- 
tract   [176] 

Q.     What  war  was  that? 

A.     This  past  war. 

Q.  I  am  speaking  now  as  of  1939  and  March 
4,  1940. 
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A.  No,  I  had  never  had  any  experience  with 
aircraft  companies  prior  to  the  war,  this  present 
war. 

Q.     Either  in  financing  or  otherwise? 

A.     Oh,   yes.    I   had   experience   in   financing. 

Q.     In  finance  ? 

A.  Yes.  I  went  back  over  that  this  noon.  We 
were  in  the  Lockheed  financing,  as  I  say,  two  pieces 
of  financing  for  Lockheed,  one,  I  think,  was  three 
years  before  1939,  came  in  1936,  I  believe,  and  one 
in  1938.  The  Bell  financing.  Bell  Aircraft  came 
before  this  and  Martin  came  before  this.  Consoli- 
dated came  before  it.  We  w^ere  one  of  the  under- 
writers of  the  Grumman  stock,  and  handled  the 
distribution  through  some  14  or  15  dealers  on  the 
Pacific  Coast,  and  that  was  in  1938,  I  believe,  1937 
or  1938.  We  were  in  the  Vultee  convertible  and 
preferred  financing.  All  of  those  came  before 
Northrop.  The  only  one  that  came  after  was  the 
distribution  of  Aurora  Aircraft  stock. 

Q.  Mr.  Lester,  what,  if  you  know,  was  the 
trend  in  the  aircraft  industry  in  the  United  States 
on  March  4,  1940?   Was  it  upward  or  downward? 

A.     You  mean  the  trend  in  the 

Q.     In  the  business.  [177] 

A.  volume  of  business  and  so  on? 

Q.  Yes,   sir. 

A.  I  think  it  was  a  forward  trend. 

Q.  You  think  it  was  a  forward  trend? 

A.  Yes. 
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Q.  Would  you  say  that  that  trend  commenced 
as  early  as  the  latter  part  of  1938  ? 

A.  I  think  the  trend  commenced  before  that. 
Certainly  for  the  major  plants  it  commenced  sub- 
stantially before  that.  Lockheed  had  gotten  over 
the  hump  in  1935.  The  purchasing  commissions 
of  the  French  and  British  had  commenced  to  ar- 
rive, I  think,  it  was  in  1938,  in  the  summer  of 
1938.  I  think  there  was  a  forward  trend  in  the  in- 
dustry that  began  when  it  recovered  from  the  1929 
depression,  began  in  through  1932,  '33,  and  '34  and 
carried  all  through  that  period. 

Q.  Would  you  say  that  the  aircraft  industry, 
or  did  you  so  regard  it,  as  being  a  permanent  and 
necessary  part,  leaving  aside  the  idea  of  a  war 
breaking  out,  of  American  industry  and  commerce? 

A.     You  mean  in  1940? 

Q.     In  1937,  1938  and  so  forth. 

A.,  It  certainly  was  a  definitely  established  in- 
dustry in  America. 

Q.  And  it  was  an  industry  that  was  growing 
and  expanding?  [178]  A.     It  was. 

Q.  Would  you  say,  Mr.  Lester,  that  the  North- 
rop Aircraft  Company  was  organized  at  a  strate- 
gic time,  so  to  speak,  from  the  standpoint  of 
being  able  to  expand  and  operate  profitably  and 
at  tlie  most  propitious  moment  in  the  history  of 
American  aircraft? 

A.  No,  it  was  too  late.  It  should  have  been  five 
years  earlier. 

Q.     It  should  have  been  five  years  earlier? 
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A.  The  major  companies  were  established  in 
fields  in  the  industry  considerably  before  1939, 
and,  in  my  opinion,  the  danger  that  Northrop 
had  was  the  kind  of  competition  that  it  got  from 
the  companies  that  had  already  carved  out  a  slice 
of  the  business  for  themselves,  like  the  Douglases 
and  the  Martins. 

Q.  Mr.  Lester,  what  interested  you  in  becom- 
ing an  underwriter  of  this  company  in  the  early 
part  of  1939?  A.     What  interested  me? 

Q.     Yes. 

A.  I  thought  we  were  going  to  have  a  war  and 
I  thought  we  were  going  to  have  a  larger  volume 
of  aircraft  business  in  this  country  than  we  had 
ever  seen  before. 

Q.    Did  that  turn  out  to  be  true? 

A.  Oh,  yes,  no  question  about  it.  And  I  thought 
that  with  the  capacity  of  Northrop  and  his  group 
of  people,  that  [179]  they  would  get  a  share  of 
that  business. 

Q.     Did  that  turn  out  to  be  true? 

A.     It  did. 

Q.     And  did  it  surpass  your  expectation? 

A.     No,  it  did  not. 

Q.  Would  you  say  then,  Mr.  Lester,  that  in  the 
latter  part  of  1938  and  first  part  of  1940— the  lat- 
ter part  of  1939  and  first  part  of  1940,  would  you 
say  that  the  prospects  for  the  successful  and  prof- 
itable operation  of  this  business  were  good? 

A.     Yes,  they  were  good,  in  my  opinion. 

Q.     Would   you   say   that   they   were   better    in 
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view   of   the   national   situation   than   they   would 

have  been  in  ordinary  peace  times'? 

A.     I  think  so,  without  question. 

Q.  Did  you  consider,  Mr.  Lester,  that  the  ob- 
taining by  the  Northrop  Company  of  the  subcon- 
tract from  Consolidated  Aircraft  and  obtaining 
the  Norwegian  contract  had  the  effect  of  really 
establishing    Northrop    in   the    business  *? 

A.  Well,  those  wore  tlie  first  two  pieces  of  busi- 
ness that  the  company  had  been  able  to  attract 
u])  to  that  time.  It  is  a  little  hard  for  me  to  tell 
what  you  mean  by  establish.  At  that  particular 
time,  in  that  particular  period,  there  was  rather 
wide  expansion,  there  was  considerable  experi- 
ence about  aircraft  and  the  placing  of  contracts. 
There  was  a  very  [180]  small  amount  of  actual 
work  placed.  I  imagine  it  was  attributable  to  the 
fact  that  the  planning  had  not  taken  form  yet. 

Q.     But  this  big  competitive  business  was  there? 

A.     It  was  still  out  in  front. 

Q.  And  it  turned  out  better  than  you  really  ex- 
pected it  to  turn  out,  didn't  it?  It  turned  out 
all  right? 

A.  AVell,  I  think  Northrop  got  its  share  when 
t]ie  thing  came  along.  I  think  the  disappointing 
fact  was  that  it  did  not  come  along  a  little  sooner. 

Q.  You  mean  that  the  money  did  not  come 
along  a  little  sooner? 

A.  Yes,  I  think  Northrop  could  have  handled 
that  volume  of  work  sooner  than  it  did. 

Q.     So  that  you  would  say  then  that  on  March 
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4,  1940,  that  the  anticipation  of  the  rapid  growth 
of  Northrop  on  an  eventually  profitable  basis  was 
high  and  based  upon  sound  reasoning? 

A.  Well,  I  hadn't  lost  my  faith  in  myself  in  the 
effectiveness  of  that  team. 

Q.  In  other  words,  you  put  great  value  your- 
self in  Northrop  at  that  time  and  in  an  investment 
of  Northrop  at  that  time? 

A.  That  is  right.  We  had  sold  the  stock,  and 
there  was  still  steady  buying  of  it  all  during  that 
period  of  time.  [181]  We  sold  the  stock  was  there 
wasn't  any  Northrop,  there  was  just  a  bunch  of 
papers,  and  we  sold  it  on  the  ability  of  those  five 
men,  and  even  though  their  planning  was  a  lit- 
tle heavier  than  their  penny  box  during  that  ear- 
lier stage,  I  don't  think — I  know  I  didn't  and  I 
don't  think  the  other  underwriters  lost  faith  in 
their  ability,  that  group,  to  get  its  share  of  the 
business  and  do  it  for  a  profit. 

Q.  In  other  words,  you  felt  that  this  team 
would  attract  business  in  the  aircraft  industry, 
under  the  demand  conditions  of  that  time,  like 
honey  would  attract  flies,  so  to  speak  ? 

A.     We  expected  to  attract  business,  all  right. 

Q.     And  they  did  attract  business? 

A.     It  did. 

Q.     And  most  substantial  business? 

A.     It  did. 

Q.  Mr.  Lester,  did  your  company  retain  any 
of  the  shares  in  Northrop  ? 

A.     For  permanent  investment  of  the  firm? 
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Q.     Yes. 

A.  No,  I  don't  think  so,  but  trading  in  the 
shares  actively,  there  were  times  when  w^e  were 
long  a  substantial  amount  of  shares.  We  would  be 
long  a  substantial  number  of  shares  from  time  to 
time,  and  then  that  position  would  [182]  reduce. 
It  is  not  our  business.  We  are  not  an  investment 
trust.  We  are  a  merchandiser  of  securities. 

Q.  I  was  just  asking  you  individually.  Did 
you  pur(^hase  any  Northrop  stock? 

A.  As  I  recall  it,  I  owned  some  stock  at  some 
period  of  time  in  there,  not  in  a  large  amounts, 
however.  We  had  an  interest  in  it  because  of 
the  ownership  of  underwriters'  warrants  under 
the  underwriting.  If  the  company  was  success- 
ful over  a  period  of  time  those  warrants  would  have 
been  valuable  to  us.  As  it  turned  out  they  were  not 
valuable,  and  we  never  received  anything  from 
them  at  all. 

Q.  Did  you  company  sell  some  of  these  war- 
rants in  the  latter  part  of  1939  and  during  the 
year  1940? 

A.  No,  we  traded  in  the  warrants  on  a  broker- 
age basis.  Each  one  of  the  underwriters  owned  a 
l:)loek  of  underwriters'  warrants,  and  the  other  un- 
derwriters wanted  to  register  and  distribute  their 
warrants.  T  did  not  feel  tliat  we  should  recommend 
to  our  customers  the  purchase  of  the  warrants,  and 
we  refused  to  participate  in  the  registration  of 
the  warrants  and  offering  them  to  customers.  All 
of  the  other  underwriters  except  Lester  &  Com- 
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paiiy  registered  their  warrants  for  distribution.  We 
didn't  because  I  didn't  feel  it  was  the  proper 
thing  to  sell  them,  and  we  traded  them  on  a  bro- 
kerage basis  entirely,  anybody  would  give  us  an 
order. 

Q.  But  the  other  underwriters,  though,  regis- 
tered them  [183]  and  did  sell  them? 

A.  I  don't  think  they  sold  very  many  of  them. 
My  mind  is  not  very  clear  on  just  what  happened 
at  that  time,  but  they  registered  them  and  I  think 
thpy  started  to  sell  the  warrants,  and  then  I  think 
there  was  a  changed  condition  in  connection  with 
the  company,  which  I  do  not  recall  very  clearly, 
and  they  withdrew  the  offer.  Now,  I  don't  know 
how  much  any  one  of  them  sold.   I  didn't  sell  any. 

Q.  I  am  just  wondering  if  this  might  refresh 
your  recollection  on  it,  Mr.  Lester.  I  have  here  an 
offering  of  outstanding  underwriters'  warrants  for 
the  purchase  of  21,571  shares  of  Class  A  common 
stock,  par  value  $1.00  per  share. 

A.     That  is  right. 

Q.  The  units  are  beig  offered  to  the  public 
])y  the  following  respective  underwriters  at  $3.75 
per  warrant;  it  mentions  then  Banks  Huntley, 
O'Brien,  Potter  &  Company,  Cohu  Brothers,  Jor- 
genson.  Hartley  Richards,  and  Air  Investors,  In- 
cor])orated.    Is  that  what  you  had  reference  to? 

A.  That  is  correct.  We  didn't  register  our 
units,  had  no  intention  of  distributing  to  the 
public. 
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Q.  I  will  ask  you  if  that  statement  I  just  read 
is  not  dated  April  26,  1940? 

A,     Yes,  that  is  printed  in  the  prospectus. 

Q.  Does  that  correspond  with  your  recollection 
of  when  it  was  that  offering  was  made?  [184] 

A.     That  is  my  recollection,  yes. 

Q.  1  ]ielipve  those  warrants  simply  entitled  the 
holder  to  purchase  one  Class  A  common  share  within 
a  certain  period  of  time  at  $7.00  per  share  or  80 
per  cent  of  the  book  value,  whichever  was  higher. 
Is  that  right  ? 

A.     That  is  my  recollection. 

Q.  Now,  T  believe  according  to  the  statement 
you  have  made  your  company  as  brokers  did  sell 
certain  of  these  warrants? 

A.     We  traded  in  the  warrants  as  brokers. 

Q.     Traded  in  the  warrants?  A.     Yes. 

Q.     With  whom? 

A.  With  anybody  coming  and  offering  them. 
Not  underwriters'  warrants,  it  was  the  public  war- 
rants that  we  were  trading  in.  At  that  time  there 
AA^ere  two  groups  of  warrants.  The  public  sub- 
scribed for  stock  at  the  rate  of  ^Ye  shares  of  stock 
and  one  warrant,  that  is,  as  I  recall  it.  And  the 
other  class,  the  underwriters  as  part  compensation 
for  distributing  the  securities  received  these  under- 
writers' warrants.  The  public  warrants  were  reg- 
istered and  were  able  to  be  traded  in  over  the 
counter.  The  underwriters'  warrants  were  not  reg- 
istered prior  to  this  registration. 

Q.     Prior  to  this  registration  on  April  4,  1940? 
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A.     That  is  correct.  [185] 

Q.  I  don't  know,  is  there  any  significance  to 
April  4th,  indicating  they  were  registered  at  that 
time  'i 

A.  Well,  I  would  imagine  that  it  was  just  at 
that  time,  because  usually  the  prospectus  is  dated 
the  date  that  the  registration  statement  becomes 
effective. 

Q.  Now,  I  notice  there  O'Brien,  Potter  &  Com- 
pany. Did  Northrop  Aircraft  have  a  director  by 
the  name  of  Mr.  O'Brien  that  you  know  of  at  any 
time? 

A.  Yes,  Mr.  Roland  Lord  O'Brien  was  a  direc- 
tor of  the  company. 

Q.  Was  he  a  member  of  this  O'Brien,  Potter 
&  Company,  one  of  the  underwriters'? 

A.     Of  Buffalo,  New  York.    That  is  correct. 

Q.  Now,  I  believe  you  stated  that  the  real 
basis  for  your  opinion  that  these  restricted  shares 
had  no  fair  market  value  on  March  4,  1940,  was 
because  of  these  restrictions,  that  is  one  thing,  the 
second  reason  being  because  if  these  promoters 
who  constituted  this,  so  to  speak,  unbeatable  team, 
had  offered  their  shares  for  sale  that  that  would 
have  undermined  the  confidence  of  the  public  in  the 
shares  ? 

A.  I  think  it  would  have  dissipated  the  confi- 
dence of  the  public  in  the  enterprise. 

Q.  Well,  just  because  those  promoters  should 
sell  their  shares  would  not  necessarily  mean,  would 
it,  Mr.  Lester,  that  they  would  sever  their  connec- 
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tions  with  the  company,   [186]   their  services  with 

the  company? 

A.  I  doubt  that  that  would  have  made  any  dif- 
ference. 

Q.  In  other  words,  they  would  have  stayed  with 
the  company  just  the  same? 

A.  Another  thing,  in  my  opinion,  the  public  was 
told  that  these  particular  people  with  their  past 
experience,  who  were  responsible  for  the  success 
of  the  enterprise,  would  have  a  very  substantial 
financial  stake  in  the  success,  and  I  do  not  believe 
that  their  eliminating  that  financial  stake  before 
they  had  ever  made  a  company  go  would  have  been 
anything  but  a  bitter  blow  to  the  investors  in  the 
stock.  As  an  underwriter  of  that  stock  I  would 
have  recommended  to  my  customers  to  dump  their 
shares  as  quickly  as  they  could  for  anything  they 
might  get,  and  I  doubt  that  they  could  have,  I  do 
not  believe  they  would  have  received  any  value 
for  the  stock  at  that  time.  It  was  a  peculiarly  per- 
sonal promotion,  in  my  opinion. 

Q.  But  each  of  those  promoters  under  their  con- 
tract with  the  company  were  to  receive  compen- 
sation for  the  company,  weren't  they? 

A.  Yes,  very  modest  compensation,  $9,000.00  a 
year. 

Q.  The  promoters  felt  that  in  receiving  this 
promotion  stock  they  were  really  receiving  a  ^'ei-y 
valuable  consideration,  isn't  that  right? 

A.  Well,  I  would  assume  that  they  would  think 
so,  in  [187]  my  opinion. 
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Q.  In  other  words,  they  started  out  at  very  mod- 
est salaries,  didn't  they? 

A.     Yes,  in  my  opinion. 

Q.  And  they  left  very  profitable  connections 
otherwise  to  give  their  time  over  to  Northrop, 
didn't  they? 

A.  I  don't  think  that  Mr.  Northrop  at  the  time 
was  connected  with  anybody.  He  had  previously 
headed  up  the  Northrop  division  of  Douglas  Air- 
craft, but  sometime  before  we  put  this  together  he 
had  severed  his  connection  with  Douglas.  Mr.  Cohu 
had  been  in  the  securities  business  with  his  brother 
in  New  York.  I  could  not  tell  you  how  profitable 
it  was.  The  securities  business  was  not  very  prof- 
itable right  before  that. 

Q.  Of  course,  Mr.  Lester,  you  as  an  underwriter 
personally  interested  in  this  corporation  did  not 
expect  that,  having  only  broken  ground  for  their 
])lant  on  September  19,  1939,  and  having  only  com- 
])leted  their  plant  on  February  15,  1940,  you  did 
not  expect  them  to  show  any  profits  by  March  4, 
1940,  did  you?  A.     No. 

Q.  You  expected  they  would  go  through  an  ini- 
tial development  period,  isn't  that  right,  when 
most  everything  would  be  going  out  and  nothing 
coming  in?  A.     That  is  right.  [188] 

Q.  That  is  to  be  exx)ected  in  any  new  business, 
is  that  right?  A.     That  is  correct. 

Q.  And  particularly  a  business  such  as  the  air- 
craft business?  A.     That  is  correct. 

Q.     And  particularly  the  fact  that  they  did  not 
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show  any  earnings  to  March  4,  1940,  and  the  fact 
that  the  book  value  for  the  outstanding  stock 
was  not  higher  than  it  was  at  that  time,  that  is  not 
influencing  you  in  reaching  your  opinion  that  this 
stock  had  no  market  vahie,  is  it? 

A.  No,  not  at  all.  I  was  disappointed  that  they 
did  not  get  contracts,  have  contracts  on  the  books 
]:)efore  that,  but  they  didn't. 

Q.  Well,  you  knew  that  one  of  their  contracts 
dated  back  to  December,  1939,  didn't  you? 

A.    Yes.  That  was  a  pot  boiler. 

Q.     But  that  was  an  encouraging  sign,  was  it  not  ? 

A.  I  was  disappointed  that  in  that  whole  fall 
something  more  tangible  than  some  parts  and  some 
empennages  had  not  been  put  on  the  books.  I 
realized  that  there  was  an  awful  lot  of  work  to  be 
done  getting  the  company  organized  and  getting  the 
plant  going  and  all  the  things  that  had  to  be  done, 
but  I  was  somewhat  personally  disappointed  that 
they  did  not  go  better  with  getting  a  substantial 
product.  [189] 

Q.  I  believe  you  stated  that,  in  your  opinion, 
the  management  of  this  corporation  was  excellent? 

A.     That  is  my  opinion. 

Q.  I  believe  it  is  your  opinion  that  the  nature 
of  the  business  it  was  in  at  that  time  was  of  the 
type  and  character  that  should  cause,  with  the 
outbreak  of  the  war,  this  company  to  receive  very 
substantial  business  and  assist  it  towards  obtaining 
a  profitable  operation. 
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A.  That  was  to  be  certainly  hoped  for,  and  I 
think  expected. 

Q.  And  the  hopes  and  the  expectations  were 
subsequently  justified,  were  they  not,  Mr.  Lester? 

A.     They  were. 

Q.  I  guess,  Mr.  Lester,  you  are  a  close  personal 
friend  of  all  the  petitioners  in  this  case,  aren't 
you? 

A.  Yes,  now  I  would  say  I  am  a  close  per- 
sonal friend  of  all  of  them. 

Q.     And    you    feel    very   kindly   toward    them? 

A.     That  is   correct. 

Q.  When  did  you  first  have  occasion  to  deter- 
mine in  your  own  mind  what  your  opinion  would 
be  as  to  the  market  value  of  these  restricted  shares 
as  of  March  4,  1940? 

A.  I'm  afraid  I  don't  understand  that  ques- 
tion. 

Q.  Did  you  have  any  occasion  on  March  4,  1940, 
to  make  a  study  of  the  company's  circumstances 
then  existing,  [190]  in  order  to  determine  whether 
or  not  these  restricted  shares  had  any  fair  market 
value  and  what  that  fair  market  value  was? 

A.  It  never  occurred  to  me  at  any  time  until 
the  last  few  months  that  it  ever  had  any  value  at 
all,  for  the  reasons  that  I  have  given. 

Q.  Did  you  ever  have  any  occasion  to  speculate 
on  whether  it  did  have  a  value  or  did  not  have  a 
value  ?  A.     Never  did,  no. 

Q.     When  did  you  first  notify  the  Petitioners 
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here,  Mr.  Lester,  of  the  opinion  which  you  have 

now  expressed? 

A.  I  don't  think  I  ever  notified  them.  I  think 
their  attorneys  called  on  me,  I  think  first  maybe 
a  year  ago  the  auditor  of  that  company,  as  I  recall 
it,  someone  connected  with  the  auditing  firm  of 
Ernst  &  Ernst  talked  to  me  about  the  matter,  and 
I  think  that  I  expressed  myself  to  him  as  I  have 
today.  About  two  months  ago  someone  from  O'Mel- 
veny  &  Myers'  office  came  around  to  ask  me  if 
I  would  be  willing  to  testify.  I  think  that  was 
about  two  months  ago.   I  said  I  would. 

Q.  In  addition  to  the  facts  set  out  in  this  stip- 
ulation, in  reaching  your  opinion  did  you  make  any 
further  or  additional  independent  study  of  the  facts 
and  circumstances? 

A.  No,  I  think  as  far  as  I  know  that  stipula- 
tion contained  everything  I  considered,  plus  a  lot 
of  other  things.  [191] 

Q.  You  didn't  give  any  weight  to  this  sale  by 
EllsAvorth  of  his  contract  to  Smith  in  arriving  at 
that  conclusion? 

A.  I  considered  it,  but  I  doubt  whether — I  do 
not  think  the  sale  of  that  interest  has  anything 
to  do  with  the  principal  reason  why  I  felt  this 
stock  had  no — these  interests  had  no  value. 

Q.  When  did  you  first  learn  of  that  Ellsworth 
transaction,  Mr.  Lester? 

A.  About  the  time  that  he  was  talking  to  him, 
which  I  recall  was  in  November,  1939,  he  came  in 
to  see  me  and  said  he  was  hopeful  he  would  be  able 
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to  sell  his  interest.  I  believe  he  needed  the  money 

very  badly  for  some  personal  obligations. 

Q.  Was  it  your  nnderstandinio:,  Mr.  Lester,  that 
Mr.  Ellsworth  was  under  a  financial  strain  at  that 
time  and  was  just  more  or  less  forced  to  raise 
some  cash  money? 

A.  No,  I  don't  know  that  he  was  forced  to.  He 
talked  to  me  about  whether  or  not  I  thought  the 
common  stock  was  salable,  and  whether  I  knew 
of  anybody  that  would  be  interested  in  it,  and  I 
didn't. 

Q.  You  didn't  have  anybody  in  mind  at  that 
time.  Now,  in  reaching  this  opinion  of  yours,  Mr. 
Lester,  what  consideration  have  you  given  to  the 
prospective  value  on  March  4,  1940,  of  these  shares 
of  the  stock? 

A.  Well,  I — if  they  did  not  sell  and  stayed  in 
with  [192]  their  interests  with  the  company,  they 
had  a  good  prospect,  and  I  gave  it  consideration 
in  that  regard  all  right,  because  that  was  the  only 
basis  on  which  I  was  interested  in  the  i)u])lic  shares. 

Q.  In  other  words,  you  felt  like  the  success  of 
tlie  company  was  assured  with  these  men  staying 
in  the  corporation? 

A.  I  believed  there  was  a  better  than  even  chance 
with  them  that  it  would  work  out. 

Q.  It  does  not  necessarily  follow,  does  it,  Mr. 
Lester,  that  Mr.  Northrop,  Mr.  Cohu  and  these 
other  gentlemen  who  were  interested  in  organizing 
this  corporation  and  who  did  organize  it,  that  if 
they  had  sold  their  shares  that  they  would  have  sev- 
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ered  their  connections  with  the  corporation  and  let 

it  go  on  its  own,  does  it? 

A.  That  would  not  have  made  any  difference.  I 
think  I  testified  that  I  believed  that  there  was  an 
absolutely  unquestioned  moral  obligation  on  the 
part  of  these  men  to  stay  by  that  company,  and 
the  fact  that  the  public  understood  that  would  oper- 
ate to  make  a  better  market  on  the  securities,  and 
if  any  one  of  them  had  violated  that  obligation  to 
me,  I  would  have  turned  my  back  on  that  company 
and  I  would  never  have  had  any  further  business 
dealings  with  any  of  the  five  of  them. 

Q.  Do  you  mean  you  would  have  taken  some 
personal  offense?  [193] 

A.  I  would  have  taken  complete  personal  of- 
fense, yes,  because  I  would  think  that  it  was  an 
obligation  that  they  were  bound  by  and  that  they 
w^ere  observing. 

Q.  You  mean  you  would  take  such  personal  of- 
fense that  you  would  do  anything  you  could  to  de- 
stroy that  corporation? 

A.  I  would  do  everything  I  could  to  save  it, 
and  I  think  the  salvation  of  anybody's  interest 
then  would  have  been  to  find  out  w^here  you  could 
put  the  enterprise  into  the  hands  of  some  other 
management  to  have  salvaged  all  the  assets  that 
were  left. 

Q.  But  you  w^ould  not  have  done  anything  to 
jeopardize  it? 

A.     I  would  have  done  everything  to  prevent  it. 

Q.     But  if  one  of  these  gentlemen  had  sold  out 
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his  shares,  you  don't  mean  that  you  would  have 
gone  to  your  customers  and  told  them  to  sell  all 
of  their  shares  for  anything  they  could  get  for  them, 
do  you,  Mr  .Lester? 

A.  I  do,  up  to  the  point  where  there  was  no 
orderly  market  left.  From  then  I  think  it  would 
have  been  a  matter  of  calling  the  stockholders 
together  and  attempting  to  salvage  the  market. 

Q.  Now,  Mr.  Lester,  think  of  the  great  demand 
for  military  aircraft  at  that  time.  Now,  Mr.  North- 
rop is  the  head  designer  and  engineer  of  this  cor- 
poration, and  Mr.  Cohu  with  his  experience,  Mr. 
Irving  with  his  experience,  don't  [194]  you  think 
that  that  corporation  would  have  been  a  success, 
that  it  would  have  gotten  business,  regardless  of 
whether  these  promoters  owned  any  shares  in  the 
corporation  or  not? 

A.  Yes,  I  think  they  might  have  gotten  some 
business  all  right,  but  I  think  it  would  have  been 
in  a  very  prejudiced  condition  in  the  trade,  and 
right  in  there  we  were  having  trouble  enough  get- 
ting contracts  as  it  was.  If  we  had  had  to  compete 
with  management  outside  who  certainly  would  have 
made  capital  of  the  fact  that  they  were  telling  the 
Government  agencies  that  the  principal  officers  of 
the  company  were  running  off  trying  to  sell  their 
interest,  I  think  we  would  have  had  a  very  hard 
time  getting  any  work  in  the  enterprise  at  all.  All 
during  the  early  stages  our  principal  competitors 
were  saying  that  we  could  not  do  the  work.  We  lost 
one  job  on  that  account.    If  they  had  been  able  to 
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accompany  that  with  the  statement  that  the.  prin- 
cipal owners  of  the  corporation  did  not  have  enough 
faith  in  the  enterprise  to  hold  the  interest  that 
was  given  them  for  the  incentive  purposes,  I  think 
the  enterprise  would  have  been  so  prepudiced  in 
obtaining  work  that,  in  my  opinion,  you  would  have 
had  only  a  salvage  operation. 

Q.  A  salvage  operation  at  that  time,  with  all 
this  demand  for  military  aircraft,  with  Mr.  North- 
rop's  experience  and  reputation  as  an  aircraft  de- 
signer and  developer  and  manufacturer?  [195] 

A.  I  think  so.  I  think  it  would  have  been  as 
bad  for  the  enterprise  as  if  Mr.  Northrop  had 
left,  discontinued  his  services  to  it. 

The  Court:     We  will  take  a  recess. 

(Short  recess  taken.) 

The  Court:     Proceed. 

Q.  (By  Mr.  Maiden) :  Mr.  Lester,  the  com- 
X3any  was  interested  in  keeping  the  services  of  Mr. 
Northrop,  Mr.  Cohu  and  Mr.  Irving,  were  tliey 
not  ?  A.     They  were. 

Q.  And  it  was  for  that  reason,  I  take  it,  that 
in  the  agreement  with  those  gentlemen,  it  was  stip- 
ulated in  that  agreement  that  if  these  men  failed 
to  abide  by  their  agreement  to  stay  with  the  com- 
pany, that  th(Mi  the  company  would  recapture  ap- 
proximately 60  per  cent  of  their  B  shares  at  a  price 
of  2.")  e(»nts  a  share,  isn't  that  right? 

A.     That  is  my  recollection,  yes. 

Q.     Wouldn't  you  say  that  that  provision  gave 
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pretty  substantial  assurance  that  these  men  would 
abide  by  their  agreements  with  the  company  and 
would  stay  with  the  company  and  render  the  com- 
pany their  services'? 

A.     It  should  be  persuasive. 

Q.  They,  of  course,  appreciated  the  value  of 
these  shares  that  they  had,  didn't  they,  Mr.  Lester, 
wouldn't  you  say?  [196] 

Mr.  Wall:  I  would  object  to  that,  your  Honor. 
I  don't  think  Mr.  Lester  can  tell  that. 

The  Court:    I  don't  suppose  he  can  answer  that. 

Mr.  Maiden:  No,  T  guess  not,  your  Honor.  He 
seemed  so  well  informed,  though,  generally,  about 
the  whole  thing. 

The  Court:  I  think  that  is  a  bad  precedent  any- 
way. 

Mr.  Maiden :    Yes,  I  think  so. 
By  Mr.  Maiden : 

Q.  Are  you  aware,  Mr.  Lester,  that  Mr.  Cohu  in 
June  or  July  of  1940  transferred  a  portion  of  his 
escrowed  shares  to  members  of  his  family? 

A.    Yes,  I  recall  that. 

Q.  Are  you  likewise  aware  of  the  fact  that  Mr. 
Northrop  in  the  early  part  of  1941  likewise  trans- 
ferred in  escrow  a  certain  portion  of  his  shares  ? 

A.  Well,  as  I  recall  it,  both  these  gentlemen  made 
some  family  arrangements  with  reference  to  the  stock. 
I  am  not  familiar  with  the  details  but  I  know  that 
that  was  being — I  understood  it  was  being  done. 

Q.  Isn't  it  a  fact  that  following  the  release  of 
a  certain  portion  of  these  A  shares  from  escrow  in 


172  J.  K.  Northrop  and  I.  H.  NortKrop 

(Testimony  of  B.  P.  Lester.) 

1940,  that  some  of  these  gentlemen  sold  some  of 

these  Class  A  shares  issued  to  them  at  that  time? 

A.  I  think  Mr.  Cohu  along  in  the  end  of  1940 
sold  some  [197]  shares.  I  mean,  I  was  not  informed 
that  anyone  else  had. 

Q.  Did  the  fact  that  Mr.  Cohu  and  Mr.  Northrop 
made  transfers  in  escrow  of  their  restricted  shares, 
did  that  shake  your  faith  in  the  company  or  cause 
you  to  believe  that  the  company  should  be  liquidated? 

A.  Not  in  view  of  the  fact  that  they  were  to  mem- 
bers of  their  immediately  families. 

Q.  Suppose  those  gentlemen  had  sold,  on  March 
4,  1940,  these  shares  that  they  received  from  the 
comj^any;  would  that  necessarily  have  been  public 
property  so  as  to  have  shaken  the  faith  of  the  public 
in  this  company? 

A.  Well,  you  are  required  as  an  underwriter  of 
the  stock  in  handling  sale  of  those  shares  for  13 
months  to  furnish  a  copy  of  a  prospectus.  Those 
prospectuses  that  we  use  in  connection  with  the  offer 
of  securities  are  required  to  be  kept  alive  for  13 
months,  and  we  would  have  been  compelled  to  make 
that  public  and  give  that  public  knowledge,  because 
W'C  should  have  amended  thi'  prospectus  and  would 
have  done  so  in  coimection  with  those  sales. 

Q.  But  in  doing  that  you  would  have  referred 
to  the  fact  that  ,you  had  firm  conti^acts  with  those 
gentlemen  that  they  would  stay  with  the  corporaion 
and  that  they  would  render  their  services  to  the 
corporation,  and  that  if  they  did  not  stay  with  the 
corporation  that  the  comjoany  could  recapture  from 
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them  a  great  portion,  about  60  per  cent  of  their  Class 

B  [198]  shares,  isn't  that  correct? 

A.  Well,  you  would  not  have  changed  the  ma- 
terial in  the  prospectus  in  any  other  respect  than 
to  show  the  fact  that  they  sold,  but  my  point  is, 
had  they  sold  it  would  not  have  mattered  what  was 
in  the  prospectus,  you  w^ould  not  have  had  a  pur- 
chaser. 

Q.  Do  you  mean  to  tell  me  that  it  is  your  opinion 
that  there  would  not  have  been  any  buyers  at  any 
price  for  those  shares  in  this  war  industry,  on  March 
4,  1940?  A.     Well,  you  might  have  had 

Q.     I  mean,  I  want  to  be  perfectly  fair  about  it. 

A.  I  think  you  might  have  had  an  occasional 
sale,  very  largely,  in  my  opinion,  to  uninformed  peo- 
ple. The  fact  that,  for  instance,  there  was  a  market 
for  this  stock,  as  I  recall  it,  in  May  or  in  April  which 
ran  as  high  as  about  $8.00  a  share — now,  to  the  best 
of  my  recollection  I  don't  think  w^e  ever  had  a  trans- 
action in  which  we  sold  stock  at  that  time  higher 
than  $8.00  a  share,  that  was  about  the  then  current 
market.  At  that  same  time,  the  right  to  subscribe 
for  stock  at  $7.00  a  share,  which  is  what  these  war- 
rants provided,  was  selling  about  $3.00  or  $3.50  in 
limited  amounts.  Now,  there  is  a  certain  amount  of 
fringe  gambling  in  the  thing  anyway,  and  T  cer- 
tainly would  not  say  that  there  would  not  be  some 
sales  of  stock,  but  a  regular  market  for  the  securi- 
ties, and  I  am  talking  of  a  market  which  would — 
[199]  where  it  would  be  more  than  just  a  few  unin- 
formed speculators,  I  think  would  have  vanished, 
because  of  the  peculiar  relationship  of  these  people 
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to  this  enterprise  until  it  got  over  the  hump.  Now, 
when  it  gets  over  the  hump,  that  is  again  a  matter 
that  people  can  differ  on,  when  it  is  established 

Q.  Mr.  Lester,  it  is  not  necessary,  is  it,  for  the 
management  of  the  company  to  be  the  stockholders 
of  the  company? 

A.  No,  in  most  instances,  at  least  certainly  in 
many  instances  that  is  not  a  necessary  thing  at  all. 
A  great  many  companies  are  not. 

Q.  Again,  can  an  official  of  the  company  be  deeply 
interested  in  the  company  and  give  his  all  to  that 
company,  even  though  he  does  not  own  any  stock  in 
the  company. 

A.     That  very  frequent h^  happens,  I  think. 

Q.  A¥ouldn't  you  have  expected  Mr.  Noi^throp  to 
have  remained  with  this  corporation  and  to  have 
given  his  full  services,  and  just  as  much  so,  even  if 
he  didn't  own  any  shares? 

A.  Well,  sir,  I  think  I  testified  that  if  Mr.  North- 
rop had  sold  his  shares  I  would  have  taken  it  and 
1  think  the  public  would  and  I  believe  every  other 
underwriter  would,  as  a  complete  repudiation  of  an 
understanding  and  a  moral  obligation  not  to  liqui- 
date his  interest  that  way. 

Q.  Now,  there  is  one  other  little  thing  T  want  to 
g(4  [200]  straightened  out,  Mr.  Lester,  about  these 
warrants.  Suppose  I  purchased  a  warrant  and  paid 
$3.00  for  it,  then  when  I  went  to  buy  one  of  those 
Class  A  shares  with  it,  we  will  say  that  $7.00  was 
the  highest  value,  was  greater  than  80  per  cent  of 
the  book  value,  then  I  would  have  to  pay  the  com})any 
$7.00  for  the  share,  so  that  the  share  actually  would 
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have  cost  me  $10.00"?  A.     That  is  correct. 

Mr.  Maiden:     I  believe  that  is  all,  your  Honor. 

The  Court:     Any  redirect? 

Mr.  Wall :    Yes,  if  your  Honor  please. 

Redirect  Examination 
By  Mr.  Wall : 

Q.  Mr.  Lester,  during  your  cross-examination  you 
testified,  I  believe,  that  you  assumed  that  the  pro- 
moters involved  considered  this  stock  to  have  sui> 
stantial  value.  Did  you  mean  that  statement  to  alter 
in  any  way  your  testimony  as  to  your  opinion  con- 
cerning its  fair  market  value  on  March  4,  1940  ? 

A.     Not  at  all. 

Q.  A  moment  ago  you  made  a  statement  that  the 
market  on  these  shares  in  May  was  at  one  time  as 
high  as  $8.00.  AVere  you  refeiTing  there  to  the  public 
shares  issued  to  the  public  ? 

A.  I  was  referring  to  the  unrestricted  Class  A 
shares.  [201] 

Q.     Not  to  the  shares  issued  to  the  promoters? 

A.     Not  at  all. 

Q.  In  your  opinion,  Mr.  Lester,  does  the  fact 
that  some  warrants  were  sold  at  a  price,  let  us  say 
$3.00,  which,  as  Mr.  Maiden  has  pointed  out,  would 
mean  if  the  holder  of  that  warrant  purchased  the 
stock  at  $7.00  the  ultimate  cost  of  the  stock  to  him 
was  $10.00,  does  the  fact  that  some  warrants  were 
sold  on  that  basis,  in  your  opinion,  indicate  any  fair 
market  value  for  the  promotional  shares  here  under 
consideration?  A.     Not  in  my  opinion. 

Q.  Can  you  give  your  reasons  for  that,  Mr.  Les- 
ter? 
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A.  Well,  the  market  for  warrants  to  subscribe 
to  stock  in  the  company  is,  you  might  say,  a  call  on 
stock  at  a  price.  Now,  strange  as  it  may  seem,  when- 
ever there  are  warrants  outstanding,  in  most  in- 
stances they  sell  at  a  premium  above  the  then  market 
price  of  the  shares  plus  the  amount  of  the  warrant. 
In  other  words,  it  is  not  unusual  for  a  warrant  that 
calls  for  delivery  of  stock  any  time  up  to  five  years 
at  $7.00  to  sell  at  $3.00  while  the  stock  itself  then  is 
only  selling  at  $7.00  or  $8.00,  because  there  seems 
to  be  a  segment  of  the  public  that  in  a  limited  sort 
of  a  way  likes  to  speculate  in  just  that  type  of  thing, 
when  he  does  not  put  up  all  his  money  or  have  to 
put  up  the  larger  part  of  it  for  a  long  period  of  time. 
It  is  a  call.  And  that,  I  think,  [202]  has  been  the 
history  of  most  securities  of  that  kind.  There  have 
been  a  great  many  companies  that  have  issued  war- 
rants, calls  on  stock  in  the  future,  in  the  hopes  that 
they  will  be  exercised  and  some  additional  capital 
raised  that  way. 

Q.  Would  a  purchaser  of  one  of  those  w^arrants 
be  able  to  turn  around  and  sell  it  on  the  market  within 
a  reasonable  length  of  time? 

A.  Well,  there  was  a  market,  I  think,  during  this 
Avhole  period  that  has  been  discussed  here,  for  war- 
rants, a  limited  market.  There  were  not  many  war- 
rants traded,  but  the}^  traded  in  a  very  fairly  con- 
stant range  all  the  time. 

Q.  Mr.  I^ester,  were  these  warrants  deliverable 
negotiable  securities,  in  the  language  of  the  securi- 
ties business  ? 

A.    Yes,  they  were  in  form  for  good  delivery. 
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Q.  Mr.  Lester,  you  have  testified  on  cross-exami- 
nation something  concerning  the  purchase  of  the 
30,000  shares  by  the  Atlas  Corporation.  Did  the  Atlas 
Corporation  approach  you  or  approach  the  group  of 
underwriters  in  an  effort  to  buy  those  shares? 

A.  No.  We  started  out  offering  the  shares  of 
Northrop,  and  very  frankly,  they  were  not  well  re- 
ceived at  all.  After,  I  think,  al)out  ten  days  or  two 
weeks  of  trading,  there  was  a  very,  very  small  amount 
of  stock  sold,  or  subscribed  for. 

Q.     What  time  are  you  talking  about  now?  [203] 

A.     I  am  talking  about  June  21,  1939. 

Q.  It  is  in  evidence  that  the  offering  began,  I 
think,  July  21,  1939.  Does  that  refresh  your  recol- 
lection, the  offering  of  the  underwriters  to  the  public  ? 

A.  The  offering  by  the  underwriters  to  the  public, 
the  first  offering  of  shares  to  the  public.  That  went 
so  badly  that  we  held  several  underwriters'  meetings 
with  the  promoters,  and  we  felt  that  the  hope  for 
successful  distribution  of  the  stock  to  raise  the  capi- 
tal that  was  required  rested  on  our  being  able  to 
obtain  some  group  or  investment  company  that  had 
the  reputation  of  being  an  initiated  investor  to  take 
a  very  substantial  interest  in  the  stock  of  the  com- 
pany. At  one  of  those  meetings  we  discussed  a  list 
of  people,  among  them  the  Atlas  Corporation.  I  had 
been  acquainted  since  1920  with  Mr.  Floyd  B.  Odium, 
who  is  president  of  the  company,  and  Mr.  Northrop 
had  been  acquainted  with  Mr.  Odium  and  with  Mrs. 
Odium,  who  was  a  flyer,  for  some  years  past. 

Q.  Mr.  Odium  was  Jacqueline  Cochran,  was  she 
not? 
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A.  That  is  correct.  I  phoned  Mr.  Odium  the  next 
morning  and  asked  him  if  he  would  entertain  such  a 
thought.  He  said  he  would  if  we  could  come  to  N'ew 
York  and  discuss  it  with  him,  and  that  noon  Mr. 
Northrop  and  I  flew  to  New  York  and  talked  with 
Mr.  Odium  the  following  evening.  The  outcome  of 
these  conversations  was  that  about  ten  days  or  two 
weeks  later  the  Atlas  Corporation  made  a  subscrip- 
tion. [204] 

Q.  Those  are  the  circumstances,  then,  under 
which  Atlas  was  interested  in  the  proposition? 

A.  That  is  correct.  I  might  say  that  accomplished 
what  we  believed  it  would,  in  that  it  gave  approval  to 
the  promotion  from  an  informed  investor. 

Mr.  Wall :    That  is  all. 

Recross-Examination 
By  Mr.  Maiden: 

Q.  I  notice  a  statement  in  the  prospectus,  which 
is  Exhibit  1-A  to  the  stipulation,  Mr.  Lester,  to  the 
effect  that  "Each  of  the  imderwriters  has  advised 
the  company  that  it  has  no  imsold  unwritten  or  agency 
units  as  of  March  26,  1940,  except  that  Lester  & 
Company  advised  the  company  that  at  said  date  it 
owned  in  addition  to  underwriters'  warrants  1,430 
shares  of  Class  A  common  stock  and  337  public  war- 
rants, and  Air  Investors,  Incorporated,  ad^dsed  the 
company  that  it  owned  600  units  which  were  being 
retained  by  it  as  an  investment."  Y^ou  understand 
that  to  be  the  fact?  A.     Yes,  I  do. 

Mr.  Maiden :  I  believe  that  is  all,  if  your  Honor 
please. 
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The  Court :    That  is  all,  Mr.  Lester. 

(Witness  excused.) 
The  Court :    Call  your  next  witness.  [205] 
Mr.  Wall :    T  will  call  Mr.  Henry  Bateman,  if  your 
Honor  please. 

Whereupon, 

HENRY  M.  BATEMAN 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioners, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk:    State  your  name  and  address,  please. 
The  Witness:    Henry  M.  Bateman,  555  Muirfield 
Road,  Los  Angeles,  California. 

Direct  Examination 

By  Mr.  Wall : 

Q.  What  is  your  business  or  occupation,  Mr. 
Bateman  ?  A.     I  am  an  investment  dealer. 

Q.  Are  you  associated  with  the  fimi  of  Bateman, 
Eichler  &  Company  of  this  city?  A.     I  am. 

Q.     And  are  you  an  officer  of  that  firm? 

A.     I  am  president  of  that  firm. 

Q.  How  long  have  you  been  engaged  in  the  se- 
curities lousiness,  Mr.  Bateman?  A.     27  years. 

Q.  Was  your  firm  of  Bateman,  Eichler  &  Com- 
pany one  of  the  underwriters  on  the  Class  A  common 
stock  of  the  Northrop  Aircraft,  Inc.,  to  be  offered 
to  the  public  in  1939?  [206]  A.     It  was  not. 

Q.  Was  your  firm  ever  approached  with  a  pro- 
posal that  you  become  a  member  of  that  group  of 
underwriters?  A.     It  was. 
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Q.  What  was  the  action  of  vonr  firm  on  that 
proposal  ? 

A.  We  declined  to  become  a  member  of  the  nnder- 
Avriting  group. 

Q.  Do  your  activities  in  the  investment  business, 
Mr.  Bateman,  involve  the  determination  of  the  value 
of  securities  of  various  types?  A.     Yes. 

Q.     Does  that  include  stocks  as  well  as  bonds? 

A.     Yes. 

Q.  Has  your  experience  in  that  connection  in- 
cluded aircraft  securities?  A.     Yes. 

Q.     And  securities   of  new  enterprises? 

A.    Yes. 

Q.  In  what  way  do  your  activities  involve  the 
valuation  of  securities,  Mr.  Bateman? 

A.  I  am  in  charge  of  the  underwriting  activities 
of  our  firm.  I  also  serve  a  number  of  personal  clients, 
I  give  advise  to  a  number  of  personal  clients. 

Q.  And  for  the  purpose  of  determining  whether 
or  not  you  will  underwrite  a  particular  issue,  it  be- 
comes necessary  [207]  for  you  to  determine  values 
of  securities,  does  it? 

A.  That  is  the  first  thing  you  have  to  do  when  you 
start  l)uying  a  security. 

Q.  And  the  same  is  true,  I  assume,  in  advising 
those  clients  that  you  mention  ?  A.     Yes. 

Q.  Would  you  please  enumerate  briefly  the  ele- 
ments of  valuation  that  you  customarily  consider 
important  in  valuing  a  common  stock? 

A.  I  would  say  that  the  first  thing  we  consider 
is  the  nature  of  the  company's  business,  whether  or 
not  it  is  a  stable  business,  whether  it  is  a  business 
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that  is   continuing,   that  is,  where  the  company's 
products  are  products  that  are  in  demand  over  long 
periods  of  time,  not  specialized  products. 

I  would  say  the  second  thing  that  we  give  con- 
sideration to  is  management.  I  believe  thereafter  we 
would  consider  as  of  next  most  importance  the  future 
prospects  of  the  company  as  to  future  business.  We 
then  give  consideration  to  the  financial  condition  of 
the  company,  whether  or  not  it  has  insufficient  capi- 
tal to  engage  in  business,  whether  it  has  plant  facili- 
ties. There  are  a  number  of  other  things  that  ulti- 
mately come  into  consideration,  but  those  are  the 
most  important. 

Q.  Now,  Mr.  Bateman  have  you  made  a  study  of 
the  facts  in  this  case  as  set  forth  in  the  stipulation 
which  has  been  filed  in  the  matter'?  [208] 

A.     I  have. 

Q.  Did  your  study  include  the  Articles  of  Incor- 
poration of  Northrop  Aircraft,  Inc.,  and  particularly 
the  provisions  of  Article  5  with  respect  to  Class  B 
shares  of  that  company?  A.     Yes. 

Q.  Bid  your  study  include  the  contracts  between 
the  company  and  the  respective  promoters  dated  June 
17,1939?  A.     Yes. 

Q.  Did  your  study  include  the  terms  of  the  Cor- 
poration Commissioner's  Permit  of  June  15,  1939? 

A.    Yes. 

Q.  And  particularly  the  conditions  specified  in 
that  permit  as  being  applicable  to  the  shares  issued 
to  the  promoters?  A.     Yes. 

Q.  Are  you  familiar  with  the  agreement  between 
the  company  and  the  respective  promoters  dated  as 
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of  November  30,  1939,  whereby  the  promoters  waive 
their  rights  to  participate  in  dividends  and  in  dis- 
tribution of  assets  in  accordance  with  the  Corpora- 
tion Commissioners'  Permit?  A.     I  am. 

Q.  Were  you  present  in  the  court  room  during 
the  testimony  of  Mr.  Claude  M.  Monson  with  respect 
to  the  business  condition  and  prospects  of  Northrop 
Aircraft,  Inc.,  on  or  about  [209]  March  4,  1940? 

A.     I  was. 

Q.  Have  you  reviewed  the  balance  sheet  of  the 
company  as  of  February  29,  1940? 

A.     I  have. 

Q.  Are  you  familiar  A\^th  the  information  set 
forth  in  the  stipulation  in  Paragraphs  40  to  43,  con- 
cerning orders  on  file  with  the  company  on  March  4, 
1940,  the  fact  that  it  then  made  no  sales  deliveries, 
the  fact  that  it  then  had  142  employees,  and  the  fact 
that  it  only  shortly  before  that  time  had  completed 
the  erection  of  the  factory  at  Hawthorne,  California  ? 

A.    Yes. 

Q.  Are  you  familiar  with  the  information  set 
forth  in  Exhibit  19-IT  to  the  stipulation  regarding 
the  number  of  unrestricted  public  Class  A  common 
shares  purchased  and  sold  by  Lester  &  Company 
during  the  period  from  November  9,  1939,  to  March 
8,  1940,  and  the  price  at  which  those  shares  were 
purchased  and  sold? 

A.     Yes,  in  a  general  way. 

Q.  Now,  Mr.  Bateman,  for  the  purpose  of  an- 
swering the  question  I  am  about  to  put  to  you,  I  will 
give  you  the  following  definition  of  the  term  fair 
market  value.  By  the  term  fair  market  value  is  meant 
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the  fair  value  of  property  in  money  as  between  one 
who  wishes  to  purchase  and  one  Avho  wishes  [210]  sell, 
that  is,  the  price  at  which  a  seller  wishins^  to  sell  at 
a  fair  price  and  a  buyer  willing  to  buy  at  a  fair  price 
will  trade,  neither  beinsr  under  any  compulsion  to 
trade,  and  both  having  a  reasonable  knowledge  of 
the  facts.  I  caution  you  that  the  prices  at  which  stock 
was  sold  on  an  over-the-counter  market  or  stock  ex- 
change are  not  necessarily  controlling  in  fixing  the 
fair  market  value  of  that  stock,  although  such  prices 
are  a  factor  to  be  considered  along  with  other  factors 
of  valuation.  I  also  caution  you  that  sales  made 
imder  peculiar  and  unusual  circumstances,  such  as 
sales  of  small  lots  and  sales  in  a  restricted  market 
are  not  necessarily  controlling  in  fixing  fair  market 
value.  In  formulating  your  opinion  and  in  answer- 
ing the  question  I  am  about  to  put  to  you,  Mr.  Bate- 
mau,  T  will  ask  you  to  put  yourself  back  at  March 
4,  1940,  disregarding  all  facts  occurring  after  that 
date,  and  limit  yourself  to  the  facts  which  were  known 
on  or  before  that  date  or  could  then  have  been  rea- 
sonably anticipated.  What,  in  your  opinion,  Mr. 
Bateman,  w^as  the  fair  market  value  on  March  4, 
1940,  of  the  Class  A  common  shares  of  Northrop 
Aircraft,  Inc.,  which  were  issued  to  Messrs.  North- 
rop, Cohu,  Irving,  Bellande  and  Stephens  as  pro- 
moters of  that  corporation? 

A.     In  my  opinion,  those  shares  had  no  market 
A^alue. 

Q.     AVhat,  in  your  opinion,  was  the  value  on  ]\Iarch 
4,  1940,  of  the  Class  B  common  shares  of  Northrop 
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Aircraft,  Inc.,  [211]  which  were  issued  to  those  gen- 
tlemen as  i)romoters? 

A.     In  my  opinion,  they  had  no  market  value. 

Q.  Will  you  please  state  the  reasons  on  which 
you  base  the  opinion  you  have  just  expressed,  Mr. 
Bateman? 

A.  Yes.  To  start  with  the  Corporation  Commis- 
sioner when  he  permitted  the  Northrop  Aircraft 
Company  to  sell  the  public  shares  imposed  a  condi- 
tion first,  that  the  company  enter  into  an  agreement 
with  Northrop  and  the  other  gentlemen  under  which 
they  agreed  to  waive  all  distributions  to  stockholders 
of  the  company  to  which  they  might  be  entitled  as 
the  owner  of  the  restricted  A  shares,  during  such 
period  that  the  shares  were  to  be  held  and  held  in 
escrow;  that  further,  the  agreement  further  pro- 
vided that  they  would  waive  all  dividends  which  the 
company  might  declare  on  shares  of  the  company 
to  wliich  they  might  be  entitled  during  the  period 
that  their  shares  were  held  in  escrow.  The  Corpora- 
tion Commissioner  further  provided  that  all  of  the 
promoter's  shares  issued  to  them  must  be  held  in 
escrow  until  such  time  as  he  might  pei-mit  their 
withdrawal.  We  know — I  know^  from  the  stipulated 
facts  that  the  escrow  agent  had  been  appointed  by 
a  separate  appointment,  and  as  of  March  4,  1940,  the 
shares  were  issued  and  placed  in  escrow  with  the 
Bank  of  America  as  the  escrow  agent.  I  further  know 
that  the  Corporation  Commissioner  at  that  time,  and 
I  think  this  is  still  his  rule,  and  I  believe [212] 

Mr.  Maiden:  If  your  Honor  please,  I  object  to 
this  witness  testifying  as  to  what  the  Corporation 
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Commissioner's  rules  and  regulations  are.  That  is 
a  matter  of  law,  and  as  to  what  the  Corporation 
Commissioner  would  do  at  any  time  is  certainly  solely 
mthin  the  knowledge  of  the  Corporation  Commis- 
sioner, upon  the  basis  of  the  facts  j:)resented  to  the 
Corporation  Commissioner  at  any  particular  time. 

The  Court:  You  anticipate  he  is  starting  to  tell 
that. 

Mr.  Maiden :    That  is  what  I  think  he  is,  yes,  sir. 

The  Court:  Well,  you  better  not  state  what  the 
Commissioner  would  do. 

The  Witness:  May  I  say  that  I  believe  it  is  the 
stipulation  in  this  case? 

Mr.  Wall :  There  are  attached  to  the  stipulation 
certain  rules  of  the  Corporation  Commissioner,  Mr. 
Bateman.  Though  it  would  not  be  proper  for  you  to 
testify  as  to  what  the  Commissioner  would  do  in 
any  particular  case,  I  think  Mr.  Bateman,  however, 
can  take  into  consideration  the  rules  which  are  at- 
tached to  the  stipulation  in  making  his  statement. 

The  Court:    Yes,  he  may  do  that. 
By  Mr.  Wall: 

Q.  Would  you  like  to  see  those  rules,  Mr.  Bate- 
man? A.     I  would,  please. 

Q.  That  is  Exhibit  10-J  to  the  stipulation  which 
I  am  [213]  now  showing  the  witness. 

A.  Ordinarily  shares  issued  as  promotion  shares 
may  be  considered  for  release  from  escrow  when  the 
holders  of  shares  sold  under  a  permit  have  received 
a  return  in  the  form  of  dividends  equal  to  the  sale 
price,  or  when  the  net  tangible  assets  of  the  company 
approximate  the  aggregate  par  value  or  stated  value 
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of  the  non-par  shares  outstanding,  or  when  a  success- 
ful earning-  record  is  shown  for  three  successive  years. 

Q.  What  were  you  reading  then,  Mr.  Bateman, 
what  section? 

Mr.  Maiden:  You  did  not  complete  reading  that, 
did  you,  Mr.  Bateman?  Isn't  there  a  further  state- 
ment there,  that  the  action  of  the  Commissioner  will 
be  based  upon  the  facts  and  circumstances  of  each 
particular  case? 

The  Witness :    Yes. 
By  Mr.  Wall : 

Q.  That  was  reading  from  Section  7  of  Chapter 
9  of  the  regulations  of  the  Commissioner  attached 
to  the  stipulation  which  is  in  evidence. 

A.  On  March  4,  1940,  the  stockholders  of  North- 
rop Aircraft  had  received  no  distributions.  On  March 
4,  1940,  no  dividends  had  been  declared,  on  the  capi- 
tal stock  of  the  company.  On  March  4,  1940,  the  net 
current  assets  per  share  of  the  company,  including 
the  shares  of  promotion  stock,  did  [214]  not  equal 
the  price  named  in  the  permit  of  the  Commissioner 
of  Corporations,  and  on  March  4,  1940,  the  company 
had  no  earning  record  to  show  to  the  Corporation 
Commissioner.  Therefore,  on  March  4,  1940,  a  pros- 
pective purchaser  of  any  of  those  restricted  shares 
would  have  first,  he  would  have  had  to  get  the  per- 
mission of  the  Corporation  Commissioner  to  trans- 
fer the  shares;  he  could  not  have  anticipated  when 
those  shares  might  have  been  withdrawn  from  es- 
crow; he  could  not  have  anticipated  when  the  com- 
]:)any  might  have  shown  earnings,  when  the  company 
might  have  built  u])  sufficient  assess  to  make  the  net 
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tangible  assets  per  share  equal  to  the  permit  price ; 
he  could  not  at  that  time  anticipate,  in  my  opinion, 
the  orowth  possibilities  of  the  company.  Therefore, 
any  prospective  purchaser  or  any  individual  to  whom 
those — I  will  phrase  that  differently.  Therefore,  in 
my  opinion,  that  stock  on  that  date,  by  very  reason 
of  the  conditions  imposed  by  the  Corporation  Com- 
missioner, were  not  marketable  securities  and  there- 
fore had  no  firm  market  value  as  of  that  date. 

Q.  Does  your  statement,  Mr.  Bateman,  apply  to 
])oth  the  Class  A  and  Class  B  shares  that  were  placed 
in  escrow? 

A.  If  it  applies  to  the  Class  A  it  must  apply  to 
the  Class  B.  It  applies  to  both  classes  of  stock. 

Q.  Did  you  give  consideration  in  reaching  your 
opinion,  Mr.  Bateman,  to  the  restrictions  of  the 
Articles  of  [215]  Incorporation  relating  to  the  Class 
B  shares  alone  which  did  not  relate  to  the  Class  A 
shares  ?  A.     Yes. 

Q.  What  weight  did  you  give  to  those  restrictions, 
if  any? 

A.  In  my  opinion,  the  main  things  that  caused  me 
to  believe  that  the  stock  had  no  fair  market  value 
at  that  time  were  the  facts  that  I  have  brought  out, 
with  reference  to  the  fact  that  they  were  so  restricted 
that  the  purchaser  could  not  anticipate  when  he  might 
get  his  securities,  and  because  of  the  conditions  he 
could  not  anticipate  at  that  time  whether  or  not  he 
would  ever  receive  them,  inasmuch  as  the  agreement 
with  Mr.  Northrop  and  the  others  provided  that 
while  those  shares  were  held  in  escrow  they  waived 
all  distributions  and  all  dividends;  a  condition  might 


188  J.  K.  Northrop  and  I.  H.  Northrop 

(Testimony  of  Henry  M.  Bateman.) 
arise  whereby  the  company  would  never  have  made 
eai'nings,  the  company  conceivably  might  have  gone 
l)ankrnpt,  and  an  informed  buyer  must  have  taken 
into  consideration  the  fact  that  all  he  was  buying  was 
a  call  on  stock  if  the  company  was  successful.  Actu- 
ally that  is  all,  in  my  opinion,  that  Messrs.  Northrop 
and  the  others  had. 

Q.  Did  you  take  into  consideration,  Mr.  Bate- 
man, the  fact  that  the  com]:)any  at  that  time  had  no 
product  ready  for  sale,  and  the  fact  that  it  had  only 
a  few  orders  on  its  books? 

A.  Naturally  that  had  to  be  taken  into  considera- 
tion. Had  the  company  had  on  its  books  the  contracts 
that  it  had  a  [216]  year  later,  it  would  have  made 
an  entirely — presented  an  entirely  different  picture. 

Mr.  Maiden :  They  would  have  a  fair  market  value 
had  that  been  true,  is  that  right? 

Mr.  Wall:  Just  a  moment,  Mr.  Maiden.  Would 
you  mind  waiting  for  your  cross-examination  until  I 
have  finished  the  direct? 

Mr.  Maiden :  Would  you  mind  letting  him  answer 
that  question  ? 

Mr.  Wall:    No,  he  can  answer  that. 

The  Witness:    What  was  the  question? 

Mr.  Maiden:    Mr.  Reporter,  would  you  read  it? 

(The  question  was  read.) 

The  Witness:  The  amount  of  orders  that  they 
had  on  their  books  would  have  had  to  have  been  taken 
into  consideration  in  determining  a  market  value, 
])ut  by  the  time  of  1940,  you  would  also — by  the  end 
of  1940  you  would  have  had  to  have  taken  into  con- 
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sicleration,  you  would  have  had  to  take  into  con- 
sideration what  the  company  had  earned  in  the  past. 
There  are  a  lot  of  things  that  go  to  the  making  up 
of  market  value.  Now,  we  are  concerned  here,  it 
seems  to  me,  with  something  that  is  different  from 
the  market  value  on  the  unrestricted  shares.  We  are 
here  considering  restricted  shares  and  when  we  do, 
in  my  opinion,  all  of  the  prospects  of  the  company 
and  the  orders  on  the  books  of  the  company  have  a 
[217]  bearing  in  this  case  as  to  whether  or  not  we 
could  lead  an  informed  buyer  to  believe  that  he 
might  have  a  prospect  of  getting  delivery  of  the 
securities,  for  the  securities  might  have  become  void 
through  the  company  going  out  of  business  and  dis- 
tributing what  assets  it  had  to  the  public  stockholders, 
leaving  the  A  stock  and  the  B  stock  of  these  men 
worthless. 

Q.  In  arriving  at  that  opinion,  Mr.  Bateman,  did 
you  give  consideration  to  the  status  of  the  Euro- 
l)ean  war  as  of  March  4,  1940  ? 

A.  Well,  that  had,  that  would  have  had  a  con- 
siderable bearing  at  the  time,  and  I  gave  it  con- 
sideration. As  I  remember  the  European  war,  in 
March  of  1940  a  lot  of  people  were  very  confused  as 
to  what  was  happening,  whether  we  had  an  actual 
war  that  was  going  to  become  a  world  war.  We  know 
that  all  nations,  all  of  the  democratic  nations  were 
arming  in  anticipation  that  the  worst  might  happen, 
but  insofar  as  the  public  was  concerned,  we  didn't 
know,  I  didn't  know  what  was  going  on.  I  could  not 
understand,  with  war  having  been  declared  in  March, 
that  something  was  not  happening  more  than  had 
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happened.  War  had  been  declared — did  I  say  March? 

Q.     You  said  March. 

A.     I  mean  September  of  1939. 

Q.     September  of  1939  ?  A.     Of  1939.  [218] 

Q.  In  arriying  at  your  opinions,  Mr.  Bateman, 
did  you  give  consideration  to  the  size  of  the  stock 
holdings  invohed  of  these  various  promoters  in  rela- 
tion to  the  indication  of  the  number  of  shares  being 
sold  at  that  time  by  Lester  &  Company  and  pur- 
chased by  Lester  &  Company? 

A.  Very  little,  very  little.  Had  I  been  approached 
to  handle  a  thousand  of  those  shares,  I  would  have 
said  no  just  as  quickly  as  for  50,000. 

Q.  In  arriving  at  your  opinion  that  you  have 
expressed,  Mr.  Bateman,  did  you  give  consideration 
to  the  provisions  of  the  agreement  between  the  com- 
pany and  the  respective  promoters,  which  in  the  case 
of  Messrs.  Northrop  and  Cohu  and  Irving  did  srive 
the  company  an  option  to  buy  60  per  cent  of  their 
Class  B  shares  at  25  cents  a  share  under  certain 
conditions? 

A.  I  gave  some  consideration  to  it,  but  again 
I  say  that  I  didn't  think  that  that  was  an  important 
factor  in  my  arriving  at  the  opinion  that  the  stock 
had  no  market  value. 

Q.  In  other  words,  as  I  understand  you,  your 
opinion  applies  on  Class  A  and  Class  B  shares  alike, 
without  regard  to  the  specific  restrictions  on  the 
Class  B  shares?  A.     That  is  right. 

Q.  Bid  you  give  consideration  to  the  transaction 
whereby  Mr.  Ellswoi-th  in  November  of  1939  ex- 
changed his  contract  with  the  Northrop  Company  for 
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2,200   shares   of  Dnvall   Texas   Snlphnr   Company 

stock?  [219]  A.     Yes. 

Q.  What  weight,  if  any,  did  yon  give  that  trans- 
action ? 

A.  Well,  I  gave  practically  no  weight  to  that 
transaction.  A  clever  salesman  can  negotiate  the 
sale  of  almost  any  article  or  any  security.  That  has 
heen  done  in  connection  with  gold  bricks.  That,  in 
my  opinion,  the  price  at  which  an  article  or  security 
is  negotiated  over  a  long  period  of  time  with  some 
buyer,  whether  or  not  he  is  informed,  does  not  neces- 
sarily establish  a  market  value  of  an  article  or  se- 
curity in  question. 

Mr.  Wall :    That  is  all. 

Cross-Examination 
By  Mr.  Maiden : 

Q.  There  is  no  evidence  in  this  record,  is  there, 
Mr.  Bateman,  that  you  have  seen  or  that  you  have 
heard  that  would  indicate  that  Ellsworth's  sale  to 
Mr.  Smith  was  handled  by  a  slick  salesman? 

A.     I  didn't  say  a  slick  salesman. 

Q.     A  slick  broker  ?  A.     No,  sir. 

Q.     What  did  you  say  in  that  respect? 

A.     Let  the  reporter  read  it. 

Q.     Just  go  on  and  tell  me  what. 

A.  I  said  that  a  clever  salesman — he  asked  what 
weight  I  gave  to  that  transaction,  and  T  said  none, 
practically  [220]  none,  because  I  said  a  clever  sales- 
man can  negotiate  the  sale  of  any  article  or  security, 
I  believe. 

Q.  I  beg  your  pardon.  Is  there  any  evidence  in 
this  record  that  you  know  of,  either  in  the  stipula- 
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tion  or  what  you  have  heard  testified  to,  that  Mr. 
Smith  was  not  a  well  informer  purchaser  at  the  time 
he  made  that  purchase  of  Mr.  Ellsworth  ? 

A.  I  believe  that  Mr.  Smith  was  a  very  well  in- 
formed purchaser. 

Q.  Would  not  that  influence  you  in  determining 
whether  or  not  several  months  later  stock,  when  it 
had  actually  been  issued,  had  a  fair  market  value,  if 
at  an  antecedent  date  simply  a  contract  right  sold  for 
a  valuable  money  consideration?  A.     No,  sir. 

Q.  I  believe  the  sense  of  your  opinion  is  that  this 
stock,  in  your  opinion,  had  no  fair  market  value  be- 
cause in  your  opinion  it  was  not  marketable  at  that 
time,  is  that  right?  That  is  really  the  sense  of  your 
entirely  testimony,  isn't  it,  Mr.  Bateman? 

A.  No,  not  at  all.  My  opinion  that  the  stock  had 
no  fair  market  value  at  that  time  is  based  largely 
on  the  fact  that  on  March  4,  1940,  no  prospective 
purchaser  of  that  stock  could  have  any  real  reason 
for  believing  or  knowing  that  the  company  was  going 
to  be  successful,  and [221] 

Q.  Mr.  Bateman,  just  one  second,  please.  Do  you 
mean  to  tell  me  that  on  March  4,  1940,  following 
the  outbreak  of  the  war  in  Europe  on  September  1, 
1939,  despite  our  national  defense  program  in  this 
country,  despite  the  feverish  effort  of  a  number  of 
European  democracies  to  arm  themselves  suffici- 
ently to  withstand  Hitler's  assault  which  they  an- 
ticipated in  the  spring  of  1940,  do  you  mean  to  say 
that  on  March  4,  1940,  a  company  engaged,  set  up 
for  the  purpose  of  manufacturing  one  of  the  most 
important  tools  of  modern  warfare,  a  military  air- 
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craft,  and  built  around  men  of  such  outstanding 
ability  and  reputation  as  this  company  had,  do  you 
mean  to  say  that  on  March  4,  1940,  taking  into  con- 
sideration all  those  things,  that  there  was  no  rea- 
sonable basis  for  any  informed  person  believing  that 
this  comj^any  had  a  great  future  in  the  aircraft  in- 
dustry and  had  a  great  opportunity  to  develop  itself 
and  to  operate  profitably? 

A.  Well,  I  can  say  to  you  that  if  anything  liad 
been  done  between  September  1,  1939,  and  the  date 
that  Hitler  invaded  the  Low  Countries  to  patch  up 
the  differences,  to  have  some  kind  of  a  peace,  that 
the  armament  program  of  the  United  States  as  well 
as  the  European  countries  would  have  slowed  down 
to  a  walk  and  we  have  heard  Mr.  Lester  testify  to 
the  fact  that  this  country  in  the  spring  of  1940  al- 
ready had  spent  too  much  money  and  was  then  in 
straitened  circumstances.  [222] 

Q.  But  in  the  event  of  a  peace,  as  you  say,  it 
Avould  have  just  been  an  armed  truce,  wouldn't  it, 
Mr.  Bateman? 

A.  Well,  you  are  asking  a  little  too  much  of  me. 
I  am  just  a  security  dealer. 

Q.  Do  you  have  knowledge  of  the  fact  that  on 
March  4,  1940,  the  relations  of  the  United  States 
and  Japan  were  in  a  very  critical  condition  ? 

A.  I  have  been  in  California  for  a  great  many 
years,  and  relations  between  California  and  Japan 
have  been  strained  from  time  to  time. 

Q.     And  the  United  States,  in  fact  ? 

A.     I  knew  on  December  7,  1941,  that  the  rela- 
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tions  with  Japan  were  very  strained,  but  up  to  that 

time  I  knew  what  I  read  in  the  newspapers. 

Q.  Mr.  Bateman,  just  fairly  now  and  frankly,  I 
am  going  to  move  you  back  to  March  4,  1940,  and 
you  are  in  the  investment  business.  Wouldn't  you 
and  didn't  you  consider  at  that  time  that  invest- 
ments in  American  companies  that  were  engaged  in 
the  production  of  war  tools  and  material  offered 
very  bright  prospects  for  an  investment  standpoint, 
taking  into  consideration  the  conditions  ])rought  on 
the  world  by  the  w^ar  in  Europe*? 

A.  Sir,  that  question  would  be  just  about  the 
same  as  if  an  investor  would  come  in  to  me  tomor- 
row and  ask  whether  to  buy  a  stock  or  not  to  buy, 
and  not  name  the  specific  stock.  [223]  Here  was  a 
company,  the  Northrop  Aircraft  Company,  that  was 
a  promotion  pure  and  simple.  The  promoters  of  this 
company  put  not  one  red  nickel  into  this  company. 
The  public  put  up  all  of  the  money. 

Q.     That  is  not  unusual,  is  it,  Mr.  Bateman? 

A.     Very  unusual,  very  unusual. 

Q.     But  it  was  done? 

A.  The  situation  was  such  that  when  I  was  in- 
vited, and  I  sat  in,  they  called  me  down  to  a  meet- 
ing and  I  heard  the  story,  and  I  declined  to  become 
an  underwriter.  I  also  declined  to  sell  any  stock  for 
the  selling  group.  My  organization  handled  no  stock 
of  that  comy)any.  Later  on  we  may  have  executed 
an  agency  order  for  the  stock,  but  we  sold  no  stock 
to  our  customers.  We  considered  the  stock  too  specu- 
lative to  sell  to  our  clients. 
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Q.  Well  then,  if  all  the  underwriters  had  been  of 
the  same  opinion  that  you  were,  then  it  is  obvious 
that  this  company  never  would  have  been  organ- 
ized, isn't  that  right? 

A.     That  is  exactly  right. 

Q.  You  could  not  see  on  March  4,  1940,  that 
there  would  be  any  profits  in  an  industry  engaged 
in  the  manufacture  of  war  equipment,  is  that  right, 
Mr.  Bateman? 

A.  I  could  see  that  there  were  tremendous  prof- 
its to  be  made  by  certain  companies.  This  company 
had  had  to  start  in  the  business  with  great  competi- 
tion, and  there  was  great  [224]  competition. 

Q.  What  study  had  you  made  then  of  the  de- 
mand conditions  for  that  product  and  of  the  exist- 
ing industry's  ability  to  meet  that  demand  at  that 
time?  What  study  had  you  made  of  that,  Mr.  Bate- 
man? 

A.  I  have  not  made  a  detailed  study  of  that,  but 
I  can  call  attention  to  evidence  that  has  been  pre- 
sented in  this  case.  It  was  not  until  1941  that  air- 
craft companies  began  to  operate  on  a  cost-plus 
basis.  In  1940  they  were  all  out  fighting  for  busi- 
ness and  bidding  ^ed  prices  to  get  business  and 
they  don't  do  that  if  the  demand  is  greater  than 
their  capacity. 

Q.  In  other  words,  it  is  your  opinion,  is  it,  that 
on  March  4,  1940,  there  was  no  more  than  the  usual 
demand  for  military  aircraft,  is  that  right  ? 

A.  There  was  great  demand,  the  demand  was 
growing  all  the  time.  I  think  the  demand  for  mill- 
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tary  aircraft,  if  I  had  to  give  you  the  time,  my  opin- 
ion is  that  it  would  be  about  1937. 

Q.  When  the  demand  started  for  military  air- 
craft ?  A.     Yes. 

Q.  But  that  demand  was  greatly  accelerated,  all 
out  of  natural  proportion,  wouldn't  you  say,  hy  the 
critical  developments  in  Europe  and  the  outbreak 
of  war  on  September  1,  1939? 

A.  Yes,  but  in  my  opinion  all  of  the  leading  air- 
craft [225]  companies  that  were  in  business  had  in- 
creased their  facilities  during  that  time  to  take  care 
of  greater  business. 

Q.  I  understood  you  to  say  that  you  had  not 
made  any  investigation  or  study  to  determine  to 
what  extent  the  existing  industry  was  capable  of 
meeting  that  demand. 

A.  You  can't  engage  in  the  security  business 
without  being  informed  about  all  kinds  of  business. 
I  said  I  had  made  no  detailed  study. 

Q.  All  right.  Now  I  want  to  find  out  just  to  what 
extent  you  did  make  your  study,  and  I  want  you  to 
tell  me  approximately  the  amount  of  business  that 
leading  aircraft  companies  in  the  United  States  had 
as  of  March  4,  1940,  and  I  want  you  to  tell  me  their 
then-existing  physical  capacity  to  take  care  of  those 
orders. 

A.     I  can't  give  you  those  figures. 

Q.  Mr.  Bateman,  were  you  ever  called  on  to  try 
to  sell  any  of  these  promotional  shares  ? 

A.     By  the  Northrop  Aircraft  Comi)any? 

Q.     Yes. 
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A.     I  have  already  testified  that  we  were  invited. 

Q.  You  are  aware  of  the  fact  that  the  Corpora- 
tion Commissioner's  regulation  provide  for  the  sale 
and  transfer  of  shares  in  escrow,  aren  't  you  *? 

A.     That  is  right,  yes. 

Mr.  Maiden :     I  believe  that  is  all,  your  Honor. 

Mr.  Wall:     No  further  questions. 

The  Court:     That  is  all,  Mr.  Bateman. 

(Witness  excused.) 

The  Court:  We  will  adjourn  until  10:00  o'clock 
tomorrow  morning. 

(Thereupon,  at  4:45  p.m.,  an  adjournment 
was  taken  until  the  following  day,  Wednesday, 
November  13,  1946,  at  10  o'clock  a.m.)  [227] 

November  13,  1946—10:00  a.m. 

The  Court:  We  will  proceed  now  with  the  hear- 
ing in  the  Cohu  and  other  cases. 

Mr.  Wall:  Very  well,  your  Honor.  I  will  call 
Mr.  Justus  A.  Hahn,  your  Honor. 

Whereupon, 

JUSTUS  A.  HAHN 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioners, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk :     State  your  name  and  address,  please. 

The  Witness :  Justus  A.  Hahn,  845  South  Plym- 
outh Boulevard. 
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Direct  Examination 
By  Mr.  Wall: 

Q.  What  is  your  business  or  occupation,  Mr. 
Hahn? 

A.  Assistant  Commissioner  of  Corporations, 
State  of  California. 

Q.  Are  you  in  charge  of  the  Los  Angeles  office 
of  the  Commissioner  of  Corporations  ? 

A.     Yes,  that  is  right. 

Q.  How  long  have  you  held  that  office  as  As- 
sistant Commissioner  ?  A.     A  good  many  years. 

Q.     Did  you  hold  that  position  in  1939?  [231] 

A.    Yes. 

Q.  Is  it  customary,  Mr.  Hahn,  for  the  office  of 
the  California  Corporation  Commissioner  to  require 
promotional  securities  to  be  held  in  escrow  for  a 
period?  A.     Yes,  it  is. 

Q.  Are  you  familiar  with  the  general  practice  of 
the  Corporation  Commissioner's  office  as  it  existed 
in  1939  with  respect  to  the  approval  of  escrow  hold- 
ers of  corporate  securities  which  are  required  to  be 
appointed  under  the  terms  of  permits  issued  by  the 
Commissioner?  A.    Yes. 

Q.  What  was  the  general  practice  in  1939  in  the 
Corporation  Commissioner's  office,  Mr.  Hahn,  with 
respect  to  approving  as  an  escrow  holder  for  se- 
curities under  such  a  permit  a  national  banking  as- 
sociation with  trust  powers  doing  business  in  Cali- 
fornia, such  as  the  Bank  of  America  National  Trust 
and  Savings  Association,  or  the  Security-First  Na- 
tional Bank  of  Los  Angeles? 
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A.     They  would  be  proper  as  such  escrow  holders. 

Q.  Would  the  same  apply,  Mr.  Hahn,  to  a  bank 
like  the  Farmers  &  Merchants  National  Bank  of 
Los  Angeles?  A.     Yes. 

Q.     The  Citizens  National  Trust  &  Savings  Bank  ? 

A.     Yes. 

Q.     The  California  Bank?  [232]  A.     Yes. 

Q.     Union  Bank  and  Trust  Company? 

A.     Yes. 

Mr.  Wall:     That  is  all,  your  Honor. 

Mr.  Maiden:     No  questions. 

The  Court:     That  is  all. 

(Witness  excused.) 
[Endorsed] :   T.C.U.S.  Filed  Dec.  4,  1946.  [233] 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  5041 

JOHN  K.  NORTHROP, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Now  comes  John  K.  Northroj),  petitioner  in  this 
cause,  by  his  attorneys,  Maynard  J.  Toll,  Sidney  H. 
Wall  and  George  F.  Elmendorf,  and  petitions  for  a 
re\dew  by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  of  the  decision  of  The 
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Tax  Court  of  the  United  States  rendered  on  June 
18,  1947,  determining  a  deficienc}^  in  ^petitioner's 
federal  income  tax  for  the  calendar  year  1940  in 
the  amount  of  $57,474.19.  In  support  of  his  peti- 
tion, petitioner  respectfull}^  shows : 

1.    VENUE 

Petitioner  on  review  (hereinafter  sometimes  called 
*' petitioner")  is  a  resident  of  the  County  of  Los 
Angeles,  State  of  California.  Petitioner's  return  of 
federal  income  tax  for  the  calendar  year  1940,  in 
respect  of  which  the  asserted  liability  arises,  was 
filed  with  [234]  the  Collector  of  Internal  Revenue 
for  the  Sixth  District  of  California,  whose  office  is 
located  in  Los  Angeles,  California,  within  the  juris- 
diction of  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

2.    NATURE  OF  CONTROVERSY 

The  controversy  relates  to  the  proper  determina- 
tion of  the  petitioner's  liability  for  federal  income 
taxes  for  the  calendar  year  1940.  The  basic  ques- 
tions are  (a)  whether  or  not  certain  stock  received 
by  petitioner  constituted  a  realization  of  income  by 
petitioner  (to  the  extent  of  petitioner's  community 
one-half  thereof)  in  1940,  and  (h)  if  so,  wliat  was 
the  amount  thereof. 

Petition(T,  an  aeronautical  engineer  and  aircraft 
designer,  was  one  of  the  promoters  of  Northrop  Air- 
craft, Inc.  (herein  called  the  "Company"),  a  Cali- 
fornia corporation  organized  in  March,  1939,  to  en- 
gage in  the  business  of  designing  and  manufactur- 
ing aircraft  and  aircraft  parts.  The  Company  was 
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authorized  to  issue  two  classes  of  stock,  known  as 
Class  A  Common  and  Class  B  Common. 

On  June  17,  1939,  a  contract  was  entered  into  be- 
tween petitioner  and  the  Company  by  which  the 
Company  agreed,  in  consideration  for  the  use  of 
petitioner's  name,  his  past  promotional  services  and 
his  agreement  to  be  employed  by  the  Company  to 
take  charge  of  engineering  and  design  for  five  years, 
to  issue  to  petitioner  certain  of  [235]  its  Class  A 
and  Class  B  shares  on  the  basis  of  a  specified  ratio 
to  the  number  of  its  Class  A  shares  which  should 
thereafter  be  sold  to  the  public. 

Pursuant  to  a  permit  issued  by  the  California 
Corporation  Commissioner  on  June  15,  1939,  the 
Company,  from  July  21,  1939,  to  November  28,  1939, 
sold  and  issued  250,000  of  its  Class  A  shares  to  un- 
derwriters for  distribution  to  the  public,  receiving 
$5  per  share  therefor.  The  sale  of  the  250,000  Class 
A  shares  by  November  28,  1939,  entitled  petitioner, 
under  his  contract  with  the  Company,  to  15,384 
Class  A  shares  and  38,461  Class  B  shares. 

The  Corporation  Commissioner's  permit  required 
that  all  the  shares  to  be  issued  to  petitioner  pur- 
suant to  his  contract  should  be  held  in  escrow  until 
released  by  the  Commissioner,  prohibited  sale  of 
any  such  escrowed  shares  without  the  Commission- 
er's consent,  and  required  certain  waivers  of  peti- 
tioner's rights  to  receive  dividends  and  to  partici- 
pate in  distributions  of  assets  while  the  shares  were 
held  in  escrow. 

The  Company,  in  June,  1939,  designated  the  es- 
crow holder  pursuant  to  said  permit.  The  Corpora- 
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tion  Commissioner's  approval  of  said  escrow  holder 
was  sou.s^ht  and  obtained,  and  the  required  waiver  of 
petitioner's  rights  with  respect  to  dividends  and  as- 
sets was  executed  and  filed,  in  January,  1940.  The 
certificates  representing  the  Class  A  and  Class  B 
shares  in  question  were  issued  in  [236]  petitioner's 
name  on  March  4,  1940,  and  were  forthwith  yjlaced 
in  escrow  pursuant  to  the  conditions  of  the  permit. 
They  remained  in  escrow  su])ject  to  such  conditions 
until  October  26,  1942,  except  that  on  November  19, 
1940,  one-third  (or  5240)  of  petitioner's  Class  A 
shares  were  released  by  order  of  the  Corporation 
Commissioner. 

In  addition  to  the  restrictions  contained  in  the 
Corporation  Commissioner's  permit,  the  Class  B 
shares  issued  to  petitioner  were,  under  the  Com- 
pany's articles  of  incorporation,  restricted  as  to  re- 
ceipt of  dividends  and  as  to  distribution  of  assets  on 
liquidation,  and  were  to  become  void  on  August  1, 
1944,  if  no  adjusted  net  profits  were  theretofore 
eained  by  the  Company;  they  were  to  become  con- 
A-ertible  into  Class  A  shares  on  or  before  August  1, 
1944,  only  if  specified  earnings  requirements  per 
Class  A  share  had  been  met. 

Furthermore,  60%  of  the  Chiss  B  shares  issued 
to  petitioner  were,  under  his  contract  with  the  Com- 
pany, subject  to  an  option  in  the  Com])any  to  re- 
purchase at  25  cents  per  share  in  certain  events. 

The  Commissioner  of  Internal  Revenue  deter- 
mined that  the  Class  A  and  Chiss  B  shares  issued 
to  petitioner  were  received  by  him  on  March  4, 
1940,  when  the  certificates  representing  such  shares 
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were  issued  and  placed  in  escrow,  and  that  they 
constituted  income  in  that  year,  to  the  extent  of  his 
community  one-half  thereof,  in  the  amount  [237]  of 
their  fair  market  value.  The  Commissioner  deter- 
mined that  value  to  be  $6.25  per  share  for  both 
Class  A  and  Class  B  shares,  a  figure  approximatiniz; 
the  then  current  over-the-counter  price  for  publicly 
held  Class  A  shares  which  were  subject  to  no  re- 
strictions or  options.  Petitioner  contended  (a)  that 
the  shares  were  received  in  1939  when  his  right  to 
them  accrued,  and  not  in  1940  when  the  certificates 
representing  the  shares  were  issued,  and  (b)  that 
even  if  the  shares  were  received  in  1940,  they  had 
no  fair  market  value  at  the  time  of  such  receipt. 

3.  PRIOR  PROCEEDINGS 

On  the  basis  of  his  determination  as  aforesaid,  the 
Commissioner  of  Internal  Revenue,  on  or  about 
February  24,  1944,  notified  petitioner  of  a  deficiency 
in  his  Federal  income  tax  for  the  calendar  year  1940 
in  the  amount  of  $99,479.05.  Petitioner  filed  in  the 
Tax  Court  of  the  United  States  his  petition  for  a 
redetermination  of  such  asserted  deficiency;  and  an 
answer  was  filed  in  due  course  by  the  Commissioner 
of  Internal  Revenue.  The  case  was  tried  before  a 
Division  of  the  Tax  Court  in  Los  Angeles  on  No- 
vember 12  and  13,  1946,  after  having  been  consoli- 
dated for  purposes  of  hearing  and  briefing  with  the 
case  of  petitioner's  wife,  Inez  H.  Northrop  v.  Com- 
missioner of  Internal  Revenue,  Tax  Court  Docket 
No.  5042,  and  with  the  cases  of  other  promoters  of 
Northrop  Aircraft,  Inc.  [238]  (and  their  respective 
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wives)  who  had  received  shares  of  its  stock  under 
simihir  circumstances. 

The  Division  of  the  Tax  Court  held  that  the 
shares  received  by  petitioner  constituted  a  realiza- 
tion of  income  by  him  in  1940,  and  that  both  the 
Class  A  and  Class  B  shares  so  received  then  had  a 
fair  market  value  of  |4.00  per  share.  Petitioner 
moved  for  a  review  by  the  full  Tax  Court  of  the 
findings  of  fact  and  opinion  of  the  Division  of  the 
Tax  Court  embodying  such  holding.  Such  motion 
was  denied,  and  on  June  18,  1947,  a  decision  was 
entered  to  the  effect  that  there  was  a  deficiency  in 
petitioner's  income  tax  for  the  calendar  year  1940 
in  the  amount  of  $57,474.19. 

4. 

The  petitioner  is  aggrieved  by  the  findings  of 
fact  and  conclusions  of  law  in  the  findings  and  opin- 
ion of  the  Tax  Court  and  by  its  decision  entered 
pursuant  thereto,  both  with  respect  to  thv  decision 
that  the  shares  were  received  by  petitioner  in  1940 
rather  than  in  1939,  and  with  respect  to  the  decision 
that  both  the  Class  A  and  Class  B  shares  had  a  fair 
market  value  of  $4.00  per  [239]  share,  or  any  fair 
market  value,  when  the  certificates  therefor  were 
issued  in  1940. 

MAYNARD  J.  TOLL, 
SIDNEY  H.  WALL  and 
GEORGE  F.  ELMENDORF, 

By    SIDNEY  H.  WALL, 

Attorneys  for  Petitioner. 

[Endorsed] :  T.C.U.S.  Filed  Sept.  15,  1947  [240] 
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[Title  U.  S.  Court  of  Appeals  and  Cause  No.  6041] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To  Commissioner  of  Internal  Revenue  and  Charles 
Oliphant,    Chief   Counsel,    Bureau   of   Internal 
Revenue,  Washinoton,  D.  C. 
You  Are  Hereby  Notified  that  the  petitioner  on 
the  15th  day  of  September,  1947,  filed  with  the  Clerk 
of  the  Tax  Court  of  the  United  States  at  Washing- 
ton, D.  C,  a  petition  for  review  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  of 
the  decision  of  the  Tax  Court  of  the  United  States 
heretofore  rendered  in  the  above-entitled  cause.  A 
copy  of  the  petition  for  review  as  filed  is  hereto  at- 
tached and  served  upon  you. 
Dated:  September  15,  1947. 

MAYNARD  J.  TOLL, 
SIDNEY  H.  WALL,  and 
GEORGE  F.  ELMENDORF, 
By    SIDNEY  H.  WALL, 

Attorneys  for  Petitioner.  [241] 

Personal  service  of  the  foregoing  notice,  together 
with  a  copy  of  the  petition  for  review  mentioned 
therein,  is  hereby  acknowledged  this  19th  day  of 
September,  1947. 

COMMISSIONER  OF 
INTERNAL  REVENUE, 
By   /s/  CHARLES  OLIPHANT, 
Chief  Counsel  L.D.K.,  Bureau  of  Internal  Revenue, 
Counsel  for  Respondent. 

[Endorsed] :  T.C.U.S.  Filed  Sept.  25,  1947.  [242] 


206  J.  K.  Northrop  and  I.  H.  Northrop 

In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  5042 

INEZ  H.  NORTHROP, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Now  comes  Inez  H.  Northrop,  petitioner  in  this 
cause,  by  her  attorneys,  Maynard  J.  Toll,  Sidney 
H.  Wall  and  George  F.  Elmendorf,  and  petitions 
for  a  review  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  of  the  decision  of 
The  Tax  Court  of  the  United  States  rendered  on 
June  18,  1947,  determining  a  deficiency  in  j^etition- 
er's  federal  income  tax  for  the  calendar  year  1940 
in  the  amount  of  $57,474.19.  In  support  of  her  peti- 
tion, petitioner  respectfully  shows: 

1.  VENUE 

Petitioner  on  review  (hereinafter  sometimes  called 
"petitioner")  is  a  resident  of  the  County  of  Los 
Angeles,  State  of  California.  Petitioner's  return  of 
federal  income  tax  for  the  calendar  year  1940,  in 
respect  of  which  the  asserted  liability  arises,  was 
fih^d  with  the  Collector  of  [243]  Internal  Revenue 
for  the  Sixth  District  of  California,  whose  office  is 
located  in  Los  Angeles,  California,  within  the  juris- 
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diction  of  the   Circuit   Court   of  Appeals   for  the 
Ninth  Circuit. 

2.  NATURE  OF  CONTROVERSY 

The  controversy  relates  to  the  proper  determina- 
tion of  the  petitioner's  liability  for  federal  income 
taxes  for  the  calendar  year  1940.  The  basic  questions 
are  (a)  whether  or  not  certain  stock  received  by 
petitioner's  husband  constituted  a  realization  of  in- 
come by  petitioner  (to  the  extent  of  petitioner's 
community  one-half  thereof)  in  1940,  and  (b)  if  so, 
what  was  the  amount  thereof. 

Petitioner's  husband,  John  K.  Northrop,  an  aero- 
nautical engineer  and  aircraft  designer,  was  one  of 
the  promoters  of  Northrop  Aircraft,  Inc.  (herein 
called  the  "Company"),  a  California  corporation 
organized  in  March,  1939,  to  engage  in  the  business 
of  designing  and  manufacturing  aircraft  and  air- 
craft parts.  The  Company  was  authorized  to  issue 
two  classes  of  stock,  knowni  as  Class  A  Common  and 
Class  B  Common. 

On  June  17,  1939,  a  contract  was  entered  into  be- 
tween petitioner's  husband  and  the  Company  by 
which  the  Company  agreed,  in  consideration  for  the 
use  of  his  name,  his  past  promotional  services  and 
his  agreement  to  be  employed  by  the  Company  to 
take  charge  of  engineering  and  design  for  [244]  five 
years,  to  issue  to  petitioner's  husband  certain  of  its 
Class  A  and  Class  B  shares  on  the  basis  of  a  speci- 
fied ratio  to  the  number  of  its  Class  A  shares  which 
should  thereafter  be  sold  to  the  public. 

Pursuant  to  a  permit  issued  by  the  California 
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Corporation  Commissioner  on  Jmie  15,  1939,  the 
Company,  from  Jnly  21,  1939,  to  November  28,  1939, 
sold  and  issned  250,000  of  its  Class  A  shares  to  un- 
derwriters for  distribution  to  the  public,  receiving- 
$5  per  share  therefor.  The  sale  of  the  250,000  Class 
A  shares  by  November  28,  1939,  entitled  petitioner's 
husband,  under  his  contract  with  the  Company,  to 
15,384  Class  A  shares  and  38,461  Class  B  shares. 

The  Corporation  Commissioner's  permit  required 
that  all  the  shares  to  be  issued  to  petitioner's  hus- 
band pursuant  to  his  contract  should  be  held  in  es- 
crow' until  released  by  the  Commissioner,  ])ro- 
hibited  sale  of  any  such  escrowed  shares  without  the 
Commissioner's  consent,  and  required  certain 
waivers  of  the  rights  of  petitioner's  husband  to  re- 
ceive dividends  and  to  participate  in  distributions 
of  assets  while  the  shares  w^ere  held  in  escrow. 

The  Company,  in  June,  1939,  designated  the  es- 
crow holder  pursuant  to  said  permit.  The  Corpora- 
tion Commissioner's  approval  of  said  escrow  holder 
was  sought  and  obtained,  and  the  required  waiver 
of  petitioner's  husband's  rights  with  respect  to 
dividends  and  assets  was  executed  and  filed,  in  Jan- 
uary, 1940.  The  certificates  representing  the  [245] 
Class  A  and  Class  B  shares  in  question  were  issued 
in  the  name  of  petitioner's  husband  on  March  4, 
1940,  and  were  forthmth  placed  in  escrow^  pursuant 
to  the  conditions  of  the  permit.  They  remained  in 
escrow  subject  to  such  conditions  until  October  26, 
1942,  except  that  on  Novemlier  19,  1940,  one-third 
(or  5240)  of  petitioner's  Class  A  shares  were  re- 
leased by  order  of  the  Corporation  Commissioner. 
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In  addition  to  the  restrictions  contained  in  the 
Corporation  Commissioner's  permit,  the  Class  B 
shares  issued  to  petitioner's  husl^and  were,  under 
the  Company  "s  articles  of  incorporation,  restricted 
as  to  receipt  of  dividends  and  as  to  distribution  of 
assets  on  liquidation,  and  were  to  become  void  on 
August  1,  1944,  if  no  adjusted  net  profits  were  there- 
tofore earned  by  the  Company ;  they  were  to  become 
convertible  into  Class  A  shares  on  or  before  Ausrust 
1,  1944,  07ily  if  specified  earnings  requirements  per 
Class  A  share  had  been  met. 

Furthermore,  60%  of  the  Class  B  shares  issued 
to  petitioner's  husband  were,  under  his  contract 
with  the  Company,  subject  to  an  option  in  the  Com- 
pany to  repurchase  at  25  cents  per  share  in  certain 
events. 

The  Commissioner  of  Internal  Revenue  deter- 
mined that  the  Class  A  and  Class  B  shares  issued 
to  petitioner's  husband  were  received  by  him  on 
March  4.  1940,  when  the  certificates  representing 
such  shares  were  issued  and  placed  in  escrow,  and 
that  they  constituted  income  in  that  year  to  [246] 
petitioner,  to  the  extent  of  her  community  one-half 
thereof,  in  the  amount  of  their  fair  market  value. 
The  Commissioner  determined  that  value  to  be  $6.25 
per  share  for  both  Class  A  and  Class  B  shares,  a 
figure  approximating  the  then  current  over-the- 
counter  price  for  publicly  held  Class  A  shares  which 
were  subject  to  no  restrictions  or  options.  Petitioner 
contended  (a)  that  the  shares  were  received  in  1939 
when  petitioner's  husband's  right  to  them  accrued, 
and  not  in  1940  when  the  certificates  representing 
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the  shares  were  issued,  and  (b)  that  even  if  the 
shares  were  received  in  1940,  they  had  no  fair  mar- 
ket value  at  the  time  of  such  receipt. 

3.    PRIOR  PROCEEDINGS 

On  the  basis  of  his  determination  as  aforesaid,  the 
Commissioner  of  Internal  Revenue,  on  or  about  Feb- 
ruary 24,  1944,  notified  petitioner  of  a  deficiency  in 
her  Federal  income  tax  for  the  calendar  year  1940 
in  the  amount  of  $99,479.04.  Petitioner  filed  in  the 
Tax  Court  of  the  United  States  her  petition  for  a  re- 
determination of  such  asserted  deficiency;  and  an 
answer  was  filed  in  due  course  by  the  Commissioner 
of  Internal  Revenue.  The  case  was  tried  before  a 
Division  of  the  Tax  Court  in  Los  Angeles  on  No- 
vember 12  and  13,  1946,  after  having  been  consoli- 
dated for  purposes  of  hearing  and  briefing  with  the 
case  of  petitioner's  husband,  John  K.  Northrop  v. 
Commissioner  of  Internal  Revenue,  Tax  Court 
Docket  No.  5041,  and  with  the  cases  of  other  pro- 
moters [247]  of  Northrop  Aircraft,  Inc.  (and  their 
respective  wives)  who  had  received  shares  of  its 
stock  under  similar  circumstances. 

The  Division  of  the  Tax  Court  held  that  the  shares 
received  by  petitioner's  husband  constituted  a  real- 
ization of  income  by  petitioner,  to  the  extent  of  her 
community  one-half  thereof,  in  1940,  and  that  both 
the  Class  A  and  Class  B  shares  so  received  then 
had  a  fair  market  value  of  $4.00  j)er  share.  Peti- 
tioner moved  for  a  review  l^y  the  full  Tax  Court  of 
the  findings  of  fact  and  opinion  of  the  Division  of 
the  Tax  Coui-t  eniliodying  such  holding.  Such  mo- 
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tion  was  denied,  and  on  June  18,  1947,  a  decision 
was  entered  to  the  effect  that  there  was  a  deficiency 
in  petitioner's  income  tax  for  the  calendar  year 
1940  in  the  amount  of  $57,474.19. 

4. 

The  petitioner  is  aggrieved  l)y  the  findings  of  fact 
and  conclusions  of  law  in  the  findings  and  opinion 
of  the  Tax  Court  and  by  its  decision  entered  pur- 
suant thereto,  both  with  respect  to  the  decision  that 
the  shares  were  received  by  petitioner's  husband  in 
1940  rather  than  in  1939,  and  with  respect  to  the 
decision  that  both  the  Class  A  and  Class  B  shares 
had  a  fair  market  value  of  $4.00  per  share,  or  any 
fair  market  value,  when  the  certificates  therefor 
were  issued  in  1940. 

MAYNARD  J.  TOLL, 
SIDNEY  H.  WALL,  and 
GEORGE  F.  ELMENDORF, 

By    SIDNEY  H.  HALL, 

Attorneys  for  Petitioner. 

[Endorsed] :  T.C.U.S.  Filed  Sept.  15,  1947.  [248] 


[Title  U.  S.  Court  of  Appeals  and  Cause  No.  5042.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To :  Commissioner  of  Internal  Revenue  and  Charles 
Oliphant,    Chief   Counsel,    Bureau    of   Internal 
Revenue,  Washington,  D.  C. 

You  Are  Hereby  Notified  that  the  petitioner  on 
the   15th  day  of  September,  1947,  filed  with  the 
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Clerk  of  the  Tax  Court  of  the  United  States  at 
Washington,  D.  C,  a  petition  for  re^dew  by  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  decision  of  the  Tax  Court  of 
the  United  States  heretofore  rendered  in  the  above- 
entitled  cause.  A  copy  of  the  petition  for  review 
as  filed  is  hereto  attached  and  served  upon  you. 

Dated :     September  15,  1947. 

MAYNARD  J.  TOLL, 
SIDNEY  H.  WALL,  and 
GEORGE  F.  ELMENDORF, 

By  SIDNEY   H.   WALL, 

Attorneys  for  Petitioner. 

Personal  service  of  the  foregoing  notice,  together 
with  a  copy  of  the  petition  for  review  mentioned 
therein,  is  hereby  acknowledged  this  19th  day  of 
September,  1947. 

COMMISSIONER  OF 
INTERNAL  REVENUE. 

By  /s/  CHARLES   OLIPHANT, 
L.D.K. 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Respondent. 

[Endorsed] :     T.C.U.S.  Filed  Sept.  25,  1947. 
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In  the  Tax  Court  of  the  United  States 

T.  C.  Docket  No.  5041 

JOHN  K.  NORTHROP, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STATEMENT  OF  POINTS 

Petitioner  hereby  states  the  following  points  upon 
which  he  intends  to  rely  on  review  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit of  the  decision  of  the  Tax  Court  of  the  United 
States  rendered  in  the  above-entitled  cause  on  June 
18,  1947: 

1.  The  Tax  Court  erred  in  holding  that  income 
was  received  by  petitioner  in  the  calendar  year  1940 
by  reason  of  the  issuance  in  that  year  to  petitioner 
of  certificates  representing  shares  of  promotional 
stock  of  Northrop  Aircraft,  Inc. 

2.  The  Tax  Court  erred  in  determining  that  all 
Class  A  and  Class  B  shares  of  Northrop  Aircraft, 
Inc.,  for  which  certificates  were  issued  to  petitioner 
in  1940  had  a  fair  market  value  of  $4.00  per  share, 
or  any  fair  market  value,  at  the  time  of  the  issu- 
ance of  such  certificates.  [251]  The  Tax  Court's 
hoi  dins;  to  that  effect  is  contrary  to  law,  and  its 
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finding  to  that  effect  is  not  supported  by  substan- 
tial or  any  evidence. 

MAYNARD  J.  TOLL, 
SIDNEY  H.  WALL,  and 
GEORGE  F.  ELMENDORF. 

By  SIDNEY  H.  WALL, 

Attorneys  for  Petitioner. 

(Affidavit  of  Service  by  Mail  attached.) 
[Endorsed]  :  T.C.U.S.  Filed  Oct.  20,  1947.  [252] 


[Title  of  Tax  Court  and  Cause  No.  5042.] 

STATEMENT  OF  POINTS 

Petitioner  hereby  states  the  following  points 
upon  which  she  intends  to  rely  on  review  by  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  of  decision  of  the  Tax  Court  of  the 
United  States  rendered  in  the  above-entitled  cause 
on  June  18,  1947: 

1.  The  Tax  Court  erred  iu  holding  that  income 
was  received  by  petitioner  in  the  calendar  year  1940 
by  reason  of  the  issuance  in  that  year  to  petition- 
er's husband  of  certificates  representing  shares  of 
promotional  stock  of  Northro])  Aircraft,  Inc. 

2.  The  Tax  Court  erred  in  determining  that  all 
('ln><  A  and  Class  B  sluires  of  Northrop  Aircraft, 
Inc.,  for  whicli  certificates  were  issued  to  petition- 
er's husband  in  1940  liad  a  fair  market  value  of 
$4.00  per  share,  or  any  [254]  fair  market  value,  at 
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the  time  of  the  issuance  of  such  certificates.  The 
Tax  Court's  holding  to  that  effect  is  contrary  to 
law,  and  its  finding  to  that  effect  is  not  supported 
by  substantial  or  any  evidence. 

MAYNARD  J.  TOLL, 
SIDNEY  H.  WALL,  and 
GEORGE  F.  ELMENDORF. 

By  SIDNEY  H.  WALL, 

Attorneys  for  Petitioner. 

(Affidavit  of  Service  by  Mail  attached.) 
[Endorsed] :     T.C.U.S.  Filed  Oct.  20,  1947.  [255] 


In  the  United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

Tax  Court  Docket  No.  5041-5042 

JOPIN  K.  NORTHROP, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

APPLICATION  FOR  CONSOLIDATION 

OF  CAUSES 

Now  comes  John  K.  Northrop,  petitioner  on  re- 
view in  this  cause  (hereinafter  sometimes  called 
"petitioner"),  by  his  attorneys,  O'Melveny  &  My- 
ers, Maynard  J.  Toll  and  Sidney  H.  Wall,  and  re- 
spectfully makes  application  for  an  order  of  this 
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Honorable  Court  consolidating  the  above-entitled 
ease  with  the  case  entitled  Inez  H.  Northrop,  Pe- 
titioner, V.  Commissioner  of  Internal  Revenue,  Re- 
spondent, Tax  Court  Docket  No.  5042,  for  the  pur- 
poses of  briefing  and  hearing  on  review  in  this 
Honorable  Court.  In  support  of  his  application, 
yjetitioner  respectfully   shows: 

1.  On  September  15,  1947,  petitioner  filed  with 
the  clerk  of  the  Tax  Court  of  the  United  States 
his  petition  for  review  by  this  Honorable  Court 
of  the  decision  of  the  Tax  Court  of  the  United 
States  rendered  in  the  above-entitled  case  on  June 
18,  1947,  determining  a  deficiency  [257]  in  peti- 
tioner's Federal  income  tax  for  the  calendar  year 
1940  in  the  amount  of  $57,474.19.  A  copy  of  said  pe- 
tition for  review,  together  with  notice  thereof,  was 
served  upon  the  respondent  herein,  the  Commis- 
•^ioner  of  Internal  Revenue^  by  registered  mail  on 
September  16,  1947. 

2.  On  said  date  of  September  15,  1947,  petition- 
er's wife,  Inez  H.  Northrop,  likewise  filed  with  the 
clerk  of  the  Tax  Court  of  the  United  States  her  pe- 
tition for  review  by  this  Honorable  Court  of  the  de- 
cision of  the  Tax  Court  of  the  United  States  ren- 
dered on  June  18,  1947,  in  the  case  entitled  Inez  H. 
Northrop,  Petitioner,  v.  Commissioner  of  Internal 
R(^venue,  Respondent,  Tax  Court  Docket  No.  5042, 
determining  a  deficiency  in  the  Federal  income  tax 
of  said  hicz  H.  Ncu'thro])  for  the  calendar  ,year 
1940  in  the  amount  of  $57,474.19.  A  a  copy  of  said 
petition  for  icview,  together  with  notice  thereof,  was 
likewise   serxid    upon   the   respondent   herein,   the 
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Commissioner  of  Internal  Revenue,  by  registered 
mail  on  September  16,  1947. 

3.  The  aforesaid  cases  of  petitioner  herein  and 
of  his  wife,  Inez  li.  Northrop,  involve  identical 
questions  of  law  and  are  based  upon  identical  facts. 
The  basic  questions  in  both  said  cases  are  (a) 
whether  or  not  certain  stock  received  by  petitioner 
lierein  constituted  a  realization  of  income  by  peti- 
tioner and  his  wife,  Inez  H.  Northrop,  in  1940 
(each  to  the  extent  of  one-half  thereof  as  his  or 
her  community  property)  ;  and  (b)  if  so,  [258]  what 
was  the  amount  of  such  income.  Said  two  cases  of 
])etitioner  herein  and  of  his  said  wife,  Inez  H. 
Northrop,  were  consolidated  for  purposes  of  hear- 
ini^'  and  briefing  before  the  Tax  Court  of  the  United 
States,  together  with  six  other  cases  involving  similar 
facts  and  similar  questions  of  law.*  The  cases  of  peti- 
tioner herein  and  of  his  said  wife,  Inez  H.  Northrop, 


*The  other  six  cases  mentioned  are:  Lamotte  T. 
Cohu,  Petitioner,  v.  Commissioner  of  Internal  Reve- 
uiw,  Respondent,  Tax  Court  Docket  No.  5039;  Didi 
M.  Cohu,  Petitioner,  v.  Conunissioner  of  Internal 
Revenue,  Respondent,  Tax  Court  Docket  No.  5040; 
Gage  H.  Irving,  Petitioner,  v.  Commissioner  of  In- 
ternal Revenue,  Respondent,  Tax  Court  Docket  No. 
5043;  Eleanor  Salisbury  Irving,  Petitioner,  v.  Com- 
missioner of  Internal  Revenue,  Respondent,  Tax 
Court  Docket  No.  5044;  Edward  A.  Bellande  and 
]\Iolly  LaMont  Bellande,  Petitioners,  v.  Commis- 
sioner of  Internal  Revenue,  Respondent,  Tax  Court 
Docket  No.  5045;  and  Moye  W.  Stephens  and  Inez 
B.  Stephens,  Petitioners,  v.  Commissioner  of  In- 
ternal Revenue,  Respondent,  Tax  Court  Docket  No. 
5046. 
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together  with  the  other  six  cases  referred  to  above, 
were  heard  and  decided  in  the  Tax  Court  on  the  basis 
of  a  single  stipulation  of  facts  and  of  certain  oral 
testimony  introduced  on  l^ehalf  of  all  petitioners. 
jSTo  review  of  the  decisions  of  the  Tax  Court  of  the 
United  States  in  said  six  other  cases  is  being  sought 
hy  the  petitioners  therein. 

4.  By  reason  of  the  foregoing  circumstances,  pe- 
titioner believes  that  the  time  of  this  Honorable 
Court  will  be  conserved  by  consolidation  of  this  case 
with  that  of  petitioner's  wife,  Inez  H.  Northrop, 
for  purposes  of  briefing  and  hearing  on  review  in  this 
Court  on  the  basis  of  a  single  consolidated  record  on 
review,  and  that  such  [259]  consolidation  will  be  to 
the  best  interests  of  all  parties  concerned. 

5.  A  similar  application  for  consolidation  of  this 
case  and  that  of  petitioner's  wife,  Inez  H.  North- 
rop, is  being  filed  concurrently  herewith  by  said 
Inez  H.  Northrop  in  said  case  entitled  Inez  H. 
Northrop,  Petitioner,  v.  Commissioner  of  Internal 
Revenue,  Respondent,  Tax  Court  Docket  No.  5042. 

Wherefore,  petitioner  prays  that  this  Honorable 
Court  enter  its  order  that  this  case  be  consolidated 
with  the  case  entitled  Inez  H.  Northrop,  Petitioner, 
V.  Commissioner  of  Internal  Revenue,  Respondent, 
Tax  ('ourt  Docket  No.  5042,  for  purposes  of  brief- 
ing a]id  hearing  on  review  in  this  Honorable  Court 
on  the  basis  of  a  single  consolidated  record  on  re- 
view, and  that  the  clerk  of  the  Tax  Court  of  the 
Ignited  States  be  directed  to  pre])are  and  transmit 
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to  this  Court  a  single  consolidated  record  on  review 
in  said  two  cases. 

Respectfully  submitted, 

O'MELVENY  &  MYERS, 
MAYNARD  J.  TOLL,  and 
SIDNEY  H.  WALL. 

By  /s/  SIDNEY  H.  WALL, 

Attorneys  for  Petitioner. 
So  Ordered: 

WILLIAM  DENMAN, 

Acting  Senior  United  States 
Circuit  Judge. 
Attest:     Sept.  23,  1947. 
A  true  copy. 

/s/  PAUL  P.  O'BRIEN. 
Clerk. 

[Endorsed]  :  Filed  Sept.  23, 1947.  Paul  P.  O'Brien, 
Clerk. 

State  of  California, 
County  of  Los  Angeles — ss. 

Harley  Walther,  being  iirst  duly  sworn,  deposes 
and  says: 

That  affiant  is  and  was,  at  all  times  herein  men- 
tioned, a  citizen  of  the  United  States  and  a  resident 
of  the  County  of  Los  Angeles,  over  the  age  of  eight- 
enn  (18)  years,  and  not  a  party  to  or  interested 
in  the  within  action;  that  affiant's  business  address 
is  900  Title  Insurance  Building,  433  South  Spring- 
Street,  Los  Angeles  13,  California; 

That  on  September  20,  1947,  affiant  served  the 
within    Application    for    Consolidation    of    Causes 
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upon  counsel  named  below  by  depositing  a  true  copy 
thereof  in  a  United  States  mail  box  at  Los  Angeles, 
California,  in  a  sealed  envelope,  registered,  with 
postage  thereon  fully  prepaid  and  addressed  as  fol- 
lows: Charles  Oliphant,  Esq.,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue,  Washington,  D.  C. 

That  there  is  a  regular  communication  by  mail 
between  the  place  of  mailing  and  the  place  so  ad- 
dressed. 

HARLEY  WALTHER. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  September,  1947. 

[Seal]  AGNES  E.  SHULTZ, 

Notary  Public  in  and  for  said  County  and  State. 

[Endorsed] :  T.C.U.S.  Sept.  29,  1948.  [261] 


[Title  of  IT.  S.  Court  of  Appeals  and  Cause.] 

APPLICATION  FOR  TRANSMITTAL  OF 

ORIGINAL   EXHIBITS   FROM 

TAX  COURT 

Now  comes  John  K.  Northrop,  petitioner  on  re- 
vH^w  in  this  cause  (hereinafter  sometimes  called 
*']»etitioner"),  by  his  attorneys,  O'Melveny  &  My- 
ers, Maynard  J.  Toll  and  Sidney  H.  Wall,  and  re- 
s])ectfully  makes  application  to  this  Honorable 
Court  for  an  order  that,  upon  designation  of  the 
contents  of  the  record  on  review  herein,  the  original 
exhiluts  on  file  with  the  Tax  Court  of  the  United 
States  in  this  case  be  transmitted  by  the  clerk  of  the 
Tax  Coui't  to  this  Honorable  Court  for  its  inspec- 
tion. In  yu[)port  of  his  application,  petitioner  re- 
spectfully shows: 
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1.  On  September  15,  1947,  petitioner  filed  with 
the  clerk  of  the  Tax  Court  of  the  United  States 
his  petition  for  review  by  this  Honorable  Court  of 
the  decision  of  the  Tax  Court  of  the  United  States 
rendered  in  this  case  on  June  18,  1947,  determin- 
ing* a  deficiency  in  petitioner's  Federal  income  tax 
for  the  calendar  year  1940  in  the  amount  of  $57,- 
174.19.  A  copy  of  said  petition  for  review,  together 
with  notice  thereof,  was  served  upon  the  respondent 
herein,  the  Commissioner  of  Internal  Revenue,  by 
registered  mail  on  September  16,  1947. 

2.  Concurrently  herewith,  petitioner  has  filed  in 
this  Honorable  Court  his  application  for  consolida- 
tion of  this  case  with  the  case  entitled  Inez  H. 
Northrop,  Petitioner,  v.  Commissioner  of  Internal 
ReA^enue,  Respondent,  Tax  Court  Docket  No.  5042, 
foi'  purposes  of  briefing  and  hearing  on  review  in 
this  Court,  and  for  an  order  directing  the  clerk  of 
the  Tax  Court  of  the  United  States  to  prepare  and 
transmit  to  this  Court  a  single  consolidated  rec- 
ord on  review  in  said  two  cases. 

3.  There  are  twenty-nine  (29)  exhibits  on  file 
with  the  Tax  Court  of  the  United  States  in  con- 
nection with  this  case.  Certain  of  said  exhibits  are 
in  the  form  of  printed  documents,  or  photostatic 
copies  of  printed  documents,  consisting  of  the  fol- 
lowing : 

A  16-page  prospectus  issued  in  connection  with 
the  offering  for  sale  of  certain  stock  (Exhibit 
1-A)  ; 

The  articles  of  incorporation  of  Northrop  [263] 
Aircraft,  Inc.  (Exhibit  2-B)  ; 
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Certain  contracts  between  Northrop  Aircraft, 
Inc.,  and  John  K.  Nortlirop  and  other  promoters 
of  that  corporation  (Exhibits  3-C,  4-D,  5-E,  6-F, 
7-G  and  8-H) ; 

Certain  U^dger  accounts  (Exhibit  20-W)  ;  and 

Two  13-page  annual  reports  to  the  stockholders  of 
Northrop  Aircraft,  Inc.,  including  financial  state- 
ments and  charts  (Exhibits  BB  and  CC). 

The  remaining  exhibits  consist  of  typewritten  cop- 
ies of  the  following  material: 

Various  comx)ilations  of  figures  and  financial 
statements  (Exhibits  9-1,  18-S,  T,  19-U  and  V)  : 

Certain  rules  and  regulations  of  the  California 
Division  of  Corporations   (Exhibit  10- J)  ; 

Certain  corporate  resolutions  (Exhibit  11-K)  ; 

A  certain  agreement  ( Exhibit  16-P)  : 

Applications  to  the  California  Commissioner  of 
Corporations  (Exhibits  R  and  21-X)  ; 

A  decision  of  the  California  Commissioner  of 
Corporations  (Exhibit  24- A  A)  ;  and 

Various  letters  (Exhibits  12-L,  13-M,  14-N,  15-0, 
17-Q,  22-Y  and  23-Z). 

4.  If  the  original  exhibits  on  file  in  the  Tax  [264] 
Court  of  the  United  States  are  permitted  to  be 
transmitted  to  this  Court  for  inspection  as  a  part 
of  the  record  on  review  in  this  case,  the  expense  to 
petitioner  of  having  a  typewritten  copy  of  the  rec- 
ord on  review  prepared  by  the  Clerk  of  the  Tax 
Court  of  the  United  States  will  be  materially  re- 
duced; and  f)etitioner  believes  that  the  transmission 
t;)  this  Court,  for  its  inspection,  of  the  original  ex- 
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hibits  on  file  with  the  Tax  Court,  particularly  in  the 
ease  of  the  exhibits  which  are  in  the  form  of  printed 
documents  or  photostatic  copies  of  printed  docu- 
ments, will  better  serve  the  convenience  of  this 
Court  than  would  the  transmission  of  typewritten 
co])ies  thereof  prepared  by  the  clerk  of  the  Tax 
Court. 

5.  A  similar  application  for  permission  to  trans- 
mit original  exhibits  is  being  filed  concurrently 
herewith  by  petitioner's  wife,  Inez  H.  Northrop,  in 
the  case  entitled  Inez  H.  Northrop,  Petitioner,  v. 
Commissioner  of  Internal  Revenue,  Respondent, 
Tax  Court  Docket  No.  5042. 

Wherefore,  petitioner  prays  that  this  Honorable 
Court  enter  its  order  directing  the  clerk  of  the  Tax 
Court,  upon  designation  of  the  contents  of  the  rec- 
ord on  review  herein, 

(a)  to  transmit  all  the  original  exhibits  in  this 
case  to  this  Court  for  its  inspection  as  a  part  of  the 
record  on  review  in  this  case,  or  as  a  part  of  [265] 
the  consolidated  record  on  review  in  this  case  and 
in  the  case  of  Inez  H.  Northrop,  Petitioner,  v. 
Commissioner  of  Internal  Revenue,  Respondent, 
Tax  Court  Docket  No.  5042,  in  the  event  that  the 
petitions  for  consolidation  filed  herein  and  in  said 
case  shall  be  granted,  or 

(b)  in  the  alternative  and  in  the  event  that  this 
Court  shall  determine  that  all  the  original  exhibits 
on  file  in  the  Tax  Court  should  not  be  so  transmit- 
ted, then  to  transmit  to  this  Court  for  its  inspec- 
tion as  a  part  of  the  record  on  review  herein  as 
aforesaid  the  originals  on  file  with  the  Tax  Court 
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of  Exhibits  1-A,  2-B,  3-C,  4-D,  5-E,  6-F,  7-G,  8-H, 
20-W,  BB  and  CC,  being  the  exhibits  in  the  form 
of    printed    documents    or    photostatic    copies    of 
printed  documents  hereinabove  referred  to. 
Respectfully  submitted, 

O'MELVENY  &  MYERS, 
MAYNARD  J.  TOLL,  and 
SIDNEY  H.  WALL. 
By  SIDNEY  H.  WALL, 

Attorneys  for  Plaintiff. 

Ordered  application  granted  in  accordance  with 
prayer  of  Subdivision  (a)  of  the  foregoing  appli- 
cation. 

WILLIAM  DENMAN, 

United  States  Circuit  Judge. 
A  true  copy. 
Attest:  Sept.  23,  1947,  Paul  P.  O'Brien,  Clerk. 

[Endorsed] :  Filed  September  23,  1947.  Paul  P. 
O'Brien,  Clerk.  [266] 

State  of  California, 
County  of  Los  Angeles — ss. 

Harley  Walther,  being  first  duly  sworn,  deposes 
and  says: 

That  affiant  is  and  was,  at  all  times  herein  men- 
tioned, a  citizen  of  the  United  States  and  a  resident 
of  the  County  of  Los  Angeles,  over  the  age  of  eight- 
een (18)  years,  and  not  a  party  to  or  interested 
in  the  within  action;  that  affiant's  business  address 
is  900  Title  Insurance  Building,  433  South  Spring 
Street,  Los  Angeles  13,  California; 


vs.  Commissioner  of  Internal  Revenue        225 

That  on  September  20,  1947,  affiant  served  the 
Vv^ithin  Application  for  Transmittal  of  Original  Ex- 
hibits from  Tax  Court  upon  counsel  named  below 
by  depositing  a  true  copy  thereof  in  a  United  States 
mail  box  at  Los  Angeles,  California,  in  a  sealed 
envelope,  registered,  with  postage  thereon  fully  pre- 
paid and  addressed  as  follows:  Charles  Oliphant, 
Esq.,  Chief  Counsel,  Bureau  of  Internal  Revenue, 
Washington,  D.  C. 

That  there  is  a  regular  communication  by  mail 
between  the  place  of  mailing  and  the  place  so  ad- 
dressed. 

HARLEY  WALTHER. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  September,  1947. 

(Seal)  AGNES  E.  SHULTZ, 

Notary  Public  in  and  for  Said  County  and  State. 

[Endorsed] :     T.C.U.S.  Filed  Sept.  29,  1947.  [267] 
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In  the  Tax  Court  of  the  United  States 
T.  C.  Docket  No.  5041 

JOHN  K.  NORTHROP, 

Petitioner, 

vs. 
COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  REVIEW 

To  the  Clerk  of  the  Tax  Court  of  the  United  States: 
You  will  please  prepare,  transmit  and  deliver  to 
the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  copies  duly  certified 
as  correct  of  the  following  documents  and  records 
in  the  above-entitled  cause  in  connection  with  the 
petition  for  review  heretofore  filed  by  the  peti- 
tioner : 

1.  The  docket  entries  of  all  proceedings  before 
the  Tax  Court. 

2.  Pleadings  before  the  Tax  Court,  as  follows: 
(a)  Petition,  (b)  Answer. 

3.  The  findings  of  fact  and  opinion  of  the  Tax 
Court. 

4.  The  motion  for  review  by  the  full  Tax  Court. 

5.  The  decision  of  the  Tax  Court.  [268] 

6.  The  stipulation  of  facts,  together  with  all  ex- 
hibits attached  thereto,  as  well  as  Exhibits  BB  and 
CC  on  file. 

7.  From  the  official  transcript  of  oral  testimony. 
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pages  4  and  5,  containing  the  consolidation  of  this 
case  and  others  for  hearing  in  the  Tax  Court,  pages 
27  to  30,  inchisive,  containing  petitioner's  objec- 
tions to  certain  evidence,  the  testimony  of  Mr. 
Claude  M.  Monson  appearing  on  pages  30  to  79, 
inclusive,  the  testimony  of  Mr.  Carl  L.  Barnes,  ap- 
pearing on  pages  80  to  86,  inclusive;  the  testimony 
of  Mr.  B.  P.  Lester,  appearing  on  pages  88  to  137, 
inclusive;  the  testimon}"  of  Mr.  Henry  M.  Bate- 
man  appearing  on  pages  138  to  159,  inclusive,  and 
the  testimony  of  Mr.  Justus  A.  Hahn,  appearing  on 
pages  163  to  165,  inclusive. 

8.  The  petition  for  review  filed  on  September 
]5,  1947. 

9.  The  notice  of  filing  of  petition  for  review. 

10.  This  designation  of  contents  of  record  on 
review. 

11.  The  statement  of  points  filed  herewith. 
Two   copies   of  all   the   portions   of   said   official 

transcript  designated  in  item  7  above  are  filed  here- 
with. 

The  above-entitled  cause  having  been  consolidated 
for  hearing  in  the  Tax  Court  with  the  case  entitled 
Inez  H.  Northrop  v.  Commissioner  of  Internal 
Revenue,  Docket  No.  [269]  5042,  and  with  six  other 
cases  (Docket  Nos.  5039,  5040,  5043,  5044,  5045  and 
5046),  and  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  having  granted  petition- 
er's application  for  consolidation  of  the  above-enti- 
tled cause  with  said  case  of  Inez  H.  Northrop, 
Docket  No.  5042,  for  purposes  of  briefing  and  hear- 
ing on  review  on  the  basis  of  a  single  consolidated 
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record  on  review,  you  will  please  prepare  and  trans- 
mit a  single  consolidated  record  on  review  in  said 
two  cases  in  which  items  3,  4,  6  and  7  referred  to 
in  the  preceding  paragraph  are  not  duplicated. 

Said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  having  granted  petitioner's  ap- 
plication for  transmission  of  all  original  exhibits  in 
tins  case  to  said  Circuit  Court  of  Appeals  for  its 
inspection  as  a  part  of  the  consolidated  record  on 
review  in  said  two  cases  mentioned  above,  you  will 
please  transmit  all  said  original  exhibits  in  com- 
pliance with  the  directions  of  said  Circuit  Court 
of  Appeals. 

MAYNARD  J.  TOLL, 
SIDNEY  H.  WALL,  and 
GEORGE  F.  ELMENDORP. 

By    SIDNEY  H.  WALL, 

Attorneys  for  Petitioner. 

(x\ffidavit  of  Service  by  Mail  attached.) 
[Endorsed] :     T.C.U.S.  Filed  Oct.  20,  1947.  [270] 
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DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  REVIEW 

To  the  Clerk  of  the  Tax  Court  of  the  United  States: 
You  will  please  prepare,  transmit  and  deliver  to 
the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  copies  duly  certified 
as  correct  of  the  following  documents  and  records 
in  the  above-entitled  cause  in  connection  with  the 
petition  for  review  heretofore  filed  by  the  petitioner : 
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1.  The  docket  entries  of  all  proceedings  before 
the  Tax  Court. 

2.  Pleadings  before  the  Tax  Court,  as  follows: 
(a)  Petition;  (b)  Answer. 

3.  The  findings  of  fact  and  opinion  of  the  Tax 
Court. 

4.  The  motion  for  review  by  the  full  Tax  Court. 

5.  The  decision  of  the  Tax  Court.  [272] 

6.  The  stipulation  of  facts,  together  with  all  ex- 
hibits attached  thereto,  as  well  as  Exhibits  BB  and 
CC  on  file. 

7.  From  the  official  transcript  of  oral  testimony, 
pages  4  and  5,  containing  the  consolidation  of  this 
ease  and  others  for  hearing  in  the  Tax  Court ;  pages 
27  to  30,  inclusive,  containing  petitioner's  objec- 
tions to  certain  evidence;  the  testimony  of  Mr. 
Claude  M.  Monson,  appearing  on  pages  30  to  79, 
inclusive;  the  testimony  of  Mr.  Carl  L.  Barnes  ap- 
pearing on  pages  80  to  86,  inclusive;  the  testimony 
of  Mr.  B.  P.  Lester,  appearing  on  pages  88  to  137, 
inclusive ;  the  testimony  of  Mr.  Henry  M.  Bateman, 
appearing  on  pages  138  to  159,  inclusive,  and  the 
testimony  of  Mr.  Justus  A.  Hahn,  appearing  on 
pages  163  to  165,  inclusive. 

8.  The  petition  for  review  filed  on  September 
15,  1947. 

9.  The  notice  of  filing  of  petition  for  review. 

10.  This  designation  of  contents  of  record  on 
review. 

11.  The  statement  of  points  filed  herewith. 
Two   copies   of   all   the  portions   of   said   official 

transcript  designated  in  item  7  above  are  filed  here- 
with. 
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The  above-entitled  cause  having  been  consolidated 
for  hearing  in  the  Tax  Court  with  the  case  entitled 
John  K.  Northrop  v.  Commissioner  of  Internal 
Revenue,  Docket  No.  [273]  5041,  and  with  six  other 
cases  (Docket  Nos.  5039,  5040,  5043,  5044,  5045  and 
5046),  and  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  having  granted  petition- 
er's application  for  consolidation  of  the  above-en- 
titled cause  with  said  case  of  John  K.  Northrop, 
Docket  No.  5041,  for  purposes  of  briefing  and  hear- 
ing on  review  on  the  basis  of  a  single  consolidated 
record  on  review,  you  will  please  prepare  and  trans- 
mit a  single  consolidated  record  on  review  in  said 
two  cases  in  which  items  3,  4,  6  and  7  referred  to 
in  the  preceding  paragraph  are  not  duplicated. 

Said  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  having  granted  petitioner's 
application  for  transmission  of  all  original  exhibits 
in  this  case  to  said  Circuit  Court  of  Appeals  for 
its  inspection  as  a  part  of  the  consolidated  record 
on  review  in  said  two  cases  mentioned  above,  you 
will  please  transmit  all  said  original  exhibits  in 
compliance  with  the  directions  of  said  Circuit  Court 
of  Appeals. 

MAYNARD  J.  TOLL, 
SIDNEY  H.  WALL,  and 
GEORGE  F.  ELMENDORF, 

By  SIDNEY  H.  WALL, 

Attorneys  for  Petitioner. 

(Affidavit  of  Service  by  Mail  attached.) 
[Endorsed] :     T.C.U.S.  Filed  Oct.  20,  1947.  [274] 


vs.  Commissioner  of  Internal  Revenue        231 
[Title  of  Tax  Court  and  Cause  Nos.  5041-42.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  herel^y  certify  that  the  fore- 
going pages,  1  to  275,  inclusive,  contain  and  are  a 
true  copy  of  the  transcript  of  record,  jjapers,  and 
proceedings  on  file  and  of  record  in  my  office  as 
called  for  by  the  Praecipe  in  the  appeal  (or  ap- 
peals) as  above  numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Columbia,  this  2nd 
day  of  November,  1947. 

(Seal)  /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the  United  States. 


[Endorsed]:  No.  11787.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  John  K. 
Northrop,  Petitioner,  vs.  Commissioner  of  Internal 
Revenue,  Respondent,  and  Inez  H.  Northrop,  Peti- 
tioner, vs.  Commissioner  of  Internal  Revenue,  Re- 
spondent. Transcript  of  the  Record.  Upon  Petitions 
to  Review  Decisions  of  The  Tax  Court  of  the  United 
States. 

Filed  November  15,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


232  J.  K.  Northrop  and  I.  H.  NortKrop 

In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Cii'cuit 

Docket  No.  5041 

JOHN  K.  NORTHROP, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Docket  No.  5042 

INEZ  H.  NORTHROP, 

Petitioner, 

vs. 

COMMISSIONER  OF,  INTERNAL  REVENUE, 

Respondent. 

APPLICATION  FOR  EXTENSION  OF  TIME 

FOR  TRANSMITTING  RECORD  ON 

REVIEW 

John  K.  Northrop  and  Inez  H.  Northrop,  peti- 
tioners on  review  in  the  above-entitled  causes  (here- 
inafter sometimes  called  "Petitioners"),  by  their  at- 
torneys O'Melveny  &  Myers,  Maynard  J.  Toll  and 
Sidney  H.  AVall,  respectfully  make  application  to 
this  Honorable  Court  for  an  extension  of  the  time 
for  transmission  of  the  record  on  review  in  the 
above-entitled  causes  by  the  clerk  of  the  Tax  Court 
of  the  United  States  to  the  clerk  of  this  Honorable 
Court  for  a  period  of  thirty  (30)  days  from  and 
after  October  25,  1947.  In  support  of  their  applica- 
tion. Petitioners  respectfully  show: 
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1.  On  September  15,  1947,  Petitioners  and  each 
of  them  filed  with  the  clerk  of  the  Tax  Court  of  tiie 
United  States  their  separate  petitions  for  review 
hy  this  Honorable  Court  of  the  decision  of  the  Tax 
Court  rendered  in  the  above-entitled  cases  on  June 
18,  1947,  determinin,^'  deficiencies  in  Petitioners' 
Federal  income  taxes  for  the  calendar  year  1940.  A 
coi)y  of  each  of  said  petitions  for  review,  together 
with  notice  thereof  was  served  upon  the  respondent 
the  Commissioner  of  Internal  Revenue  hy  registered 
mail  on  September  16,  1947. 

2.  On  September  23,  1947,  pursuant  to  applica- 
tions therefor  filed  by  Petitioners,  this  Honorable 
Court  entered  its  order  that  the  two  above-entitled 
cases  be  consolidated  for  purposes  of  briefing  and 
hearing  on  review  in  this  Honorable  Court  on  the 
basis  of  a  single  consolidated  record  on  review,  and 
that  the  clerk  of  the  Tax  Court  of  the  United  States 
be  directed  to  prepare  and  transmit  to  this  Court  a 
single  consolidated  record  on  review  in  said  two 
cases. 

3.  The  grounds  upon  which  this  application  for 
extension  of  time  for  transmitting  record  on  review 
is  bases  are  set  forth  in  the  affidavit  of  Sidney  H. 
Wall  attached  hereto  marked  Exhibit  A  and  by  this 
reference  made  a  part  hereof  as  if  herein  set  out 
in  full. 

Wherefore,  Petitioner  pray  that  the  time  for 
transmission  of  the  record  on  review  in  the  a})ove- 
entitled  cases  by  the  clerk  of  the  Tax  Court  of  the 
United  States  to  the  clerk  of  this  Honorable  Court 
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be  extended  for  a  period  of  thirty  (30)  days  from 
and  after  October  25,  1947. 

Respectfully  submitted, 

O'MELYENY  &  MYERS, 
MAYNARD  J.  TOLL  and 
SIDNEY  H.  WALL, 
By    SIDNEY  H.  WALL, 

Attorneys  for  Petitioners. 

So  Ordered: 

WILLIAM  DENMAN, 

Acting  Senior  United  States  Circuit  Judge. 

October  25,  1947. 

[Endorsed] :  Filed  Oct.  25, 1947.  Paul  P.  O'Brien, 
Clerk. 

A  True  Copy.  Attest:  Oct.  25,  1947. 

(Seal)  /s/  PAUL  P.  O'BRIEN, 

Clerk. 
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STATEMENT  OF  POINTS 

Petitioners  on  reyiew  in  the  above-entitled  cases 
(hereinafter  sometimes  called ''Petitioners")  hereby 
state  the  following  points  upon  which  they  intend  to 
rely  on  re^dew  by  the  above-entitled  Court  of  the 
decisions  of  the  Tax  Court  of  the  United  States 
rendered  in  the  above-entitled  cases  on  June  18, 
1947: 

1.    The  Tax  Court  erred  in  holding  that  income 


vs.  Commissioner  of  Internal  Revenue        235 

was  received  by  Petitioners,  or  either  of  them,  in 
the  calendar  year  1940  by  reason  of  the  issuance  in 
that  year  to  Petitioner  John  K.  Northrop  of  certi- 
ficates representing  shares  of  promotional  stock  of 
Northrop  Aircraft,  Inc.,  a  corporation.  The  Tax 
Court's  holding  to  that  effect  is  contrary  to  law, 
and  its  finding  to  that  eifect  is  not  supported  by 
substantial  or  any  evidence. 

2.  The  Tax  Court  erred  in  determining  that  the 
Class  A  and  Class  B  shares  of  Northrop  Aircraft, 
Inc.,  for  which  certificates  were  issued  to  Petitioner 
John  K.  Northrop  in  1940  had  a  fair  market  value 
of  $4.00  per  share,  or  any  fair  market  value,  at  the 
time  of  the  issuance  of  such  certificates.  The  Tax 
Court's  holding  to  that  effect  is  contrary  to  law, 
and  its  finding  to  that  effect  is  not  supported  by 
substantial  or  any  evidence. 

O'MELVENY  &  MYERS, 
MAYNARD  J.  TOLL  and 
SIDNEY  H.  WALL, 

By  /s/  SIDNEY  H.  WALL, 

Attorneys  for  Petitioners. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed]:  Filed  November  24,  1947.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  U.  S.  Court  of  Appeals  and  Causes.] 

DESIGNATION  OF  RECORD  ON  REVIEAY 

To  The  Honorable  Paul  P.  O'Brien,  Clerk  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

Petitioners  on  review  in  the  above-entitled  cases 
hereby  designate  the  following  portions  of  the  rec- 
ord in  said  cases  heretofore  certified  by  the  clerk  of 
the  Tax  Court  of  the  United  States,  which  said 
Petitioners  consider  necessary  for  the  consideration 
of  their  Petitions  for  Review  of  the  decisions  of  the 
Tax  Court  of  the  United  States  rendered  in  the 
above-entitled  cases : 

1.  Docket  entries  of  all  proceedings  before  the 
Tax  Court  in  T.C.  Docket  No.  5041  (Cert.  Rec. 
p.  1).* 

2.  Docket  entries  of  all  proceedings  before  the 
Tax  Court  in  T.C.  Docket  No.  5042  (Cert.  Rec. 
p.  3). 

3.  Petition  in  T.C.  Docket  No.  5041  (Cert.  Rec. 
p.  5). 

4.  Answer  in  T.C.  Docket  No.  5041   (Cert.  Rec. 

p.  17). 

5.  Petition  in  T.C.  Docket  No.  5042  (Cert.  Rec. 

p.  19). 

6.  Answer  in  T.C.  Docket  No.  5042  (Cert.  Rec. 
p.  31). 


*  Page  references  are  to  the  certified  record  here- 
tofore transmitted  ])y  the  clerk  of  the  Tax  Court  of 
the  United  States. 
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7.  Findings  of  Fact  and  Oijinion  of  the  Tax  Court 
(both  dockets)  (Cert.  Rec.  p.  33). 

8.  Motion  for  Review  by  the  full  Tax  Court  (both 
dockets)  (Cert.  Rec.  p.  55). 

9.  Decision  of  the  Tax  Court  in  T.C.  Docket  No. 

5041  (Cert.  Rec.  p.  65). 

10.  Decision  of  the  Tax  Court  in  T.C.  Docket  No. 

5042  (Cert.  Rec.  p.  66). 

11.  Stipulation  of  Facts  (both  dockets)  (Cert. 
Rec.  p.  67),  together  with  Exhibits  1-A  to  17-Q,  in- 
clusive, R,  18-S,  T,  19-U,  V,  20-W  to  23-Z,  inclusive, 
and  24- AA,  all  of  which  are  attached  to  said  Stipu- 
lation of  Facts,  as  well  as  Exhibits  BB  and  CC  (all 
of  which  original  exhibits  were  transmitted  by  the 
clerk  of  the  Tax  Court  in  compliance  with  an  order 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit). 

12.  Excerpts  from  official  transcript  of  oral  testi- 
mony (both  dockets)  (Cert.  Rec.  p.  88)  as  follows: 
pages  4  and  5  of  said  official  transcript,  pages  27  to 
30  thereof,  inclusive,  the  testimony  of  Mr.  Claude  M. 
Monson  appearing  on  pages  30  to  79  thereof,  inclu- 
sive, the  testimony  of  Mr.  Carl  L.  Barnes  appearing 
on  pages  80  to  86  thereof,  inclusive,  the  testimony  of 
Mr.  B.  P.  Lester  appearing  on  pages  88  to  137 
thereof,  inclusive,  the  testimony  of  Mr.  Henry  M. 
Bateman  appearing  on  pages  138  to  159  thereof,  in- 
clusive, and  the  testimony  of  Mr.  Justus  A.  Hahn 
appearing  on  pages  163  to  165  thereof,  inclusive. 

13.  Petition  for  Review  and  Notice  of  Filing 
thereof  with  Proof  of  Service  in  T.C.  Docket  No. 
5041  (Cert.  Rec.  p.  234). 
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14.  Petition  for  Review  and  Notice  of  Filing 
thereof  with  Proof  of  Service  in  T.C.  Docket  No. 
5042  (Cert.  Rec.  p.  243). 

15.  Statement  of  Points  in  T.C.  Docket  No.  5041 
(Cert.  Rec.  p.  251). 

16.  Statement  of  Points  in  T.C.  Docket  No.  5042 
(Cert.  Rec.  p.  254). 

17.  Application  and  Order  for  Consolidation  of 
Causes  (both  dockets)  (Cert.  Rec.  p.  257). 

18.  Application  and  Order  for  Transmittal  of 
Original  Exhibits  (both  dockets)  (Cert.  Rec.  p.  262). 

19.  Designation  of  Contents  of  Record  on  Review 
in  T.C.  Docket  No.  5041  (Cert.  Rec.  p.  268). 

20.  Designation  of  Contents  of  Record  on  Review 
in  T.C.  Docket  No.  5042  (Cert.  Rec.  p.  272). 

21.  Application  and  Order  of  this  Court  for  ex- 
tension of  time  for  transmitting  record  on  review 
(not  included  in  record  certified  by  clerk  of  the  Tax 
Court). 

22.  This  Designation  of  Record  on  Review. 

23.  The  Statement  of  Points  filed  herewith. 

O'MELVENY  &  MYERS, 
MAYNARD  J.  TOLT.  and 
SIDNEY  H.  WALL, 

By  /s/  SIDNEY  H.  WALL, 

Attorneys  for  Petitioners. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed]:  Filed  November  24,  1947.  Paul  P. 
O'Brien,  Clerk. 


vs.  Commissioner  of  Internal  Revenue        239 

At  a  Stated  Term,  to  wit:  The  October  Term, 
1948,  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  hekl  in  the  Court  Room  thereof,  in 
the  City  and  County  of  San  Francisco,  in  the  State 
of  California,  on  Tuesday,  the  fourth  day  of  Janu- 
ary, in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  forty-nine. 

Present :  Honorable  William  Healy,  Circuit  Judge, 
Presiding-,  Honorable  Homer  T.  l>one.  Circuit 
Judge,  Honorable  William  E.  Orr,  Circuit  Judge. 

[Title  of  Cause.] 

ORDER  GRANTING  APPLICATION  FOR 

CONSIDERATION  OF  ORIGINAL 

EXHIBITS 

Upon  consideration  of  the  application  of  the  peti- 
tioners that  the  original  exhibits  transmitted  to  this 
Court  by  the  clerk  of  the  Tax  Court  of  the  United 
States  be  considered  by  this  Court  in  their  original 
form  without  printing,  and  good  cause  therefor  ap- 
pearing, It  Is  Ordered  that  such  application  be,  and 
hereby  is  granted. 
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No.  11787. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


John  K.  Northrop, 


vs. 


Commissioner  of  Internal  Revenue, 

and 
Inez  H.  Northrop, 

vs. 

Commissioner  of  Internal  Revenue, 


Petitioner, 

Respondent, 
Petitioner, 

Respondent. 


PETITIONERS'  OPENING  BRIEF. 


Jurisdiction 

Pursuant  to  the  provisions  of  Sections  272  and  1101 
of  the  Internal  Revenue  Code  (26  U.  S.  C.  A.,  §272  and 
§1101)  relating  to  the  jurisdiction  of  The  Tax  Court  of 
the  United  States,  each  of  the  petitioners  above  named 
filed  in  said  Court  on  May  22,  1944,  a  petition  [R.  5,  18]^ 
for  redetermination  of  a  deficiency  in  income  taxes  for 


^The  abbreviation  "R."  is  used  in  this  brief  to  refer  to  the  printed 
Transcript  of  Record  on  file  herein. 
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the  calendar  year  1940  which  had  theretofore  been  as- 
serted by  respondent  Commissioner  of  Internal  Revenue. 
After  answers  [R.  16,  30]  were  filed  by  respondent,  these 
two  cases  (together  with  six  other  cases  involving  similar 
questions)  were  consolidated  for  purposes  of  hearing  and 
briefing  in  The  Tax  Court.  [Docket  entry,  R.  2.]  A 
hearing  was  had  on  November  12  and  13,  1946,  before  the 
Honorable  Samuel  B.  Hill,  Judge  of  The  Tax  Court,  who 
promulgated  his  findings  of  fact  and  opinion  on  April  9, 
1947.  [R.  2,  31-56.]  Petitioners'  motion  for  review  by 
the  full  Tax  Court  [R.  57-63],  filed  May  5,  1947,  was 
denied  May  8,  1947  [R.  3] ;  and  decisions  were  entered 
June  18,  1947,  determining  a  deficiency  in  income  tax  for 
the  year  1940  with  respect  to  each  petitioner  in  the  amount 
of  $57,474.19.     [R.  3,  64,  65.] 

Petitioners,  being  aggrieved  thereby,  filed  with  this 
Honorable  Court  on  September  15,  1947,  their  i^etitions 
for  review  of  said  Tax  Court  decisions.  [R.  199,  206.] 
This  Court  has  jurisdiction  to  review  such  decisions  pur- 
suant to  Section  1141  of  the  Internal  Revenue  Code  (26 
U.  S.  C.  A.,  §1141) ;  and  the  venue  is  properly  laid  in  the 
Ninth  Circuit  by  reason  of  the  fact  that  petitioners'  re- 
turns of  federal  income  tax  for  the  calendar  year  1940, 
in  respect  of  which  the  asserted  liability  here  in  question 
arises,  were  filed  with  the  Collector  of  Internal  Revenue 
for  the  Sixth  District  of  California.  [Stipulation  of 
Facts,  para.  4;  R.  67.] 

Pursuant  to  petitioners'  application  therefore,  this  Hon- 
orable Court  on  September  23,  1947,  entered  its  order 
that  these  two  cases  be  consolidated  for  purposes  of  brief- 
ing and  hearing  on  the  basis  of  a  single  consolidated 
record  on  review.    [R.  215,  219.] 
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Statement  of  the  Case. 

The  controversy  relates  to  the  proper  determination 
of  the  federal  income  tax  HabiHty  of  petitioners,  husband 
and  wife,  for  the  calendar  year  1940.  The  basic  questions 
are  (1)  whether  the  income,  if  any,  resulting  from  the 
receipt  by  petitioners  of  certain  stock  of  Northrop  Air- 
craft, Inc.  (herein  sometimes  called  the  "Company") 
was  realized  by  them  in  1939  (as  petitioners  contend)  or 
in  1940  (as  The  Tax  Court  held),  and  (2)  if  income  was 
thereby  realized  in  1940,  what  was  the  amount  of  such 
income. 

There  is  no  substantial  dispute  as  to  the  basic  facts, 
except  with  respect  to  the  ultimate  fact  of  fair  market 
value  of  the  stock. 

Petitioner  John  K.  Northrop,  an  aeronautical  engineer 
and  aircraft  designer,  was  one  of  the  organizers  of  the 
Company,  Northrop  Aircraft,  Inc.,  a  California  corpora- 
tion organized  in  March,  1939,  to  engage  in  the  business 
of  designing  and  manufacturing  aircraft  and  aircraft 
parts.  [Findings,  R.  33.]  The  Company  was  authorized 
to  issue  two  classes  of  stock,  known  as  Class  A  Common 
and  Class  B  Common.     [Findings,  R.  33-34.] 

On  June  17,  1939,  and  prior  to  issuance  of  any  of  the 
Company's  stock,  a  contract  [Ex.  3-C]^  was  entered  into 
between  petitioner  John  K.  Northrop  and  the  Company  by 
which  the  Company  agreed,  in  consideration  for  the  use 
of  Northrop's  name,  his  past  promotional  services,  and 
his  agreement  to  be  employed  by  the   Company  to  take 


^On  January  4,  1949,  this  Honorable  Court  made  its  order  grant- 
ing petitioners'  application  that  the  original  exhibits,  theretofore 
transmitted  to  this  Court  pursuant  to  order  of  September  23,  1947 
[R.  224],  be  considered  by  this  Court  in  their  original  form  without 
printing  [R.  239]. 


charge  of  engineering  and  design  for  a  period  of  five 
years  at  an  annual  salary  of  $9,000,  to  issue  to  him  cer- 
tain of  its  Class  A  and  Class  B  shares  on  the  basis  of 
specified  ratios  to  the  number  of  its  Class  A  shares  which 
should  thereafter  be  sold  to  the  public.  He  was  to  receive 
one  Class  A  share  for  every  16.25  such  shares  sold  to 
the  public  and  one  Class  B  share  for  every  6.5  Class  A 
shares  sold  to  the  public.     [Findings,  R.  34-35.] 

That  contract  provided  that  as  of  the  date  the  Company 
first  received  cash  proceeds  from  the  sale  of  its  shares, 
and  thereafter  if  and  as  the  Company  should  issue  shares 
for  money  or  other  specified  considerations,  the  Company 
would  issue  Class  A  and  B  shares  to  Northrop  according 
to  the  above  ratios.  It  further  provided  that  Northrop's 
"right  to  shares  hereunder  shall  be  deemed  to  have  ac- 
crued as  of  the  date  of  the  sale  of  the  shares  which  shall 
have  determined  his  right  thereto  *  =i^  *  notwithstand- 
ing the  date  of  actual  issuance  thereof  to"  Northrop. 
[Findings,  R.  34-35;  Ex.  3-C.] 

On  June  15,  1939,  the  California  Commissioner  of 
Corporations  (herein  sometimes  called  "Corporation  Com- 
missioner") issued  a  permit  to  the  Company  to  sell  and 
issue  its  securities  [Findings,  R.  36;  Ex.  1-A,  p.  13] ;  and 
on  June  17,  1939,  the  Company  entered  into  an  underwrit- 
ing agreement  with  certain  underwriters  for  the  sale  of 
its  Class  A  shares  to  the  public.  [Findings,  R.  43.]  The 
Company  first  received  cash  proceeds  from  the  sale  of 
its  shares  to  the  underwriters  on  July  21,  1939  [Findings, 
R.  44],  and  between  that  date  and  November  28,  1939. 
a  total  of  250,000  of  its  Class  A  shares  were  sold  and 
issued  to  the  underwriters  for  a  cash  price  of  $5  per 
share.  [Findings,  R.  45.]  The  underwriting  agreement 
had  originally  contemplated  the  sale  of  400,000  Class  A 
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shares  to  the  pubHc,  but  difficuhies  encountered  in  market- 
ing the  stock  led  to  a  reduction  to  250,000  in  the  number 
of  shares  to  be  sold  and  a  corresponding  reduction  from 
$2,000,000  to  $1,250,000  in  the  cash  available  for  the 
commencement  of  the  Company's  business.  [Findings, 
R.  44-45.] 

Pursuant  to  his  contract  with  the  Company  and  by 
virtue  of  the  sale  by  the  Company  for  cash  of  the  250,000 
Class  A  shares  during  the  period  July  21,  1939,  to  No- 
vember 28,  1939,  petitioner  John  K.  Northrop  became 
entitled,  not  later  than  November  28,  1939,  to  receive 
15,384  Class  A  shares  and  38,461  Class  B  shares. 

The  Corporation  Commissioner's  permit  (1)  required 
that  all  certificates  evidencing  shares  to  be  issued  to 
Northrop  pursuant  to  his  contract  should  be  held  in 
escrow,  until  released  by  the  Commissioner,  with  an  es- 
crow holder  selected  by  the  Company  and  approved  by 
the  Commissioner,  (2)  prohibited  sale  or  transfer  of  any 
such  escrowed  shares  without  the  Commissioner's  con- 
sent, and  (3)  required,  as  a  condition  to  issuance  of  such 
shares,  that  Northrop  execute  a  waiver  of  any  right  to 
dividends  on  such  shares  while  held  in  escrow  and  a 
waiver  of  any  right  to  participate  in  any  distribution  of 
assets  of  the  Company  on  account  thereof  until  all  stock- 
holders who  had  paid  cash  or  its  equivalent  for  their 
shares  should  have  received  the  full  amount  of  the  issu- 
ance price.    [Findings,  R.  36-38;  Ex.  1-A,  p.  13.] 

In  June,  1939,  the  Company  designated  Bank  of 
America  National  Trust  and  Savings  Association  as  es- 
crow holder  pursuant  to  said  permit.  [Stipulation  of 
Facts,  para.  26,  R.  71-72;  Ex.  11-K.]  All  that  then  re- 
mained to  be  done  in  order  fully  to  comply  with  the  con- 
ditions of  the  permit  was  (1)  to  secure  the  Commission- 
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er's  approval  of  the  escrow  holder,  and  (2)  to  execute 
and  file  the  waivers  as  to  dividends  and  distributions  of 
assets.  The  Corporation  Commissioner's  approval  of  the 
designated  bank  as  escrow  holder  was  sought  by  the  Com- 
pany on  January  22,  1940,  and  such  approval  was  given 
on  January  25,  1940.  [Findings,  R.  38;  Stipulation  of 
Facts,  paras.  32  and  33,  R.  73.]  And  the  required  waiver 
of  Northrop's  rights  with  respect  to  dividends  and  dis- 
tributions of  assets  was  dated  as  of  November  30,  1939, 
was  executed  January  4,  1940,  and  was  filed  with  the 
Corporation  Commissioner  on  January  22,  1940.  [Find- 
ings, R.  38.] 

The  certificates  evidencing  title  to  the  15,384  Class  A 
shares  and  the  38,461  Class  B  shares  to  which  petitioner 
John  K.  Northrop  had  become  entitled  pursuant  to  his 
contract  of  June  17,  1939,  were  issued  in  his  name  on 
March  4,  1940,  and  were  forthwith  placed  in  escrow 
pursuant  to  the  conditions  of  the  permit.  [Findings,  R. 
38-39.]  Approximately  one-third  (5,240)  of  petitioners' 
Class  A  shares  were  released  from  escrow  by  order  of 
the  Corporation  Commissioner  on  November  19,  1940. 
The  remaining  two-thirds  of  petitioners'  Class  A  shares 
and  all  their  Class  B  shares  remained  in  escrow  subject 
to  the  aforesaid  conditions  for  more  than  two  and  one- 
half  years,  or  until  October  26,  1942.     [Findings,  R.  41.] 

At  the  time  of  making  the  contract  with  Northrop  on 
June  17,  1939,  the  Company  had  also  entered  into  similar 
contracts  with  five  other  men  who,  like  Northrop,  had 
participated  in  its  organization.  [Findings,  R.  33,  34.] 
Of  this  group  of  six  individuals,  five  (Messrs.  Northrop, 
Cohu,  Irving,  Bellande  and  Stephens)  had  had  broad  ex- 
perience in  the  aircraft  industry  and  were  expected  to  and 
did  take  an  active  part  in  the  management  and  operation 
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of  the  Company.  [Stipulation  of  Facts,  paras.  9-13,  R. 
68-69;  testimony  of  B.  P.  Lester,  R.  144-146.]  The  sixth, 
T.  T.  Ellsworth,  was  a  bond  salesman  who  had  no  air- 
craft industry  experience  and  who  was  not  expected  to  be 
active  in  the  Company.  [Testimony  of  B.  P.  Lester, 
R.  150.]  Ellsworth's  contract  with  the  Company  contained 
no  employment  agreement  and  it  provided  for  the  issuance 
to  him  of  Class  A  and  Class  B  shares  on  a  much  smaller 
ratio  to  the  number  of  Class  A  shares  sold  to  the  public. 
[Findings,  R.  34-35.]  The  aforesaid  conditions  of  the 
Corporation  Commissioner's  permit  likewise  applied  to 
the  shares  to  be  issued  to  the  other  organizers. 

The  completion  of  the  sale  by  the  Company  of  250,000 
Class  A  shares  on  November  28,  1939,  noted  above,  en- 
titled Ellsworth  under  his  contract  to  receive  1,538  Class 
A  shares  and  2,307  Class  B  shares.  On  the  same  day, 
November  28,  1939,  in  a  transaction  resulting  from  per- 
sonal solicitation  and  negotiation  over  a  period  of  ninety 
days  with  a  party  particularly  interested  in  Southern 
California  aviation  stocks,  Ellsworth  assigned  his  contract 
wnth  the  Company  to  one  A.  H.  Smith  in  exchange  for 
2,500  shares  of  Duval  Texas  Sulphur  Co.  (600  of  which 
Ellsworth  immediately  sold  at  7ys,  and  300  of  which,  or 
approximately  12%,  were  retained  as  profit  by  the  inter- 
mediary negotiating  the  deal).  [Testimony  of  Carl  L. 
Barnes,  R.  129-132;  Findings,  R.  39.] 

No  other  sale  or  exchange  of  any  of  the  escrowed  stock 
occurred  at  any  time  prior  to  the  termination  of  the  es- 
crow. 

Under  the  contract  of  June  17,  1939,  between  the  Com- 
pany and  petitioner  John  K.  Northrop,  the  Company  was 
granted  an  option  to  purchase  60%  (or  23,077)  of  the 
Class  B  shares  to  be  issued  to  Northrop  thereunder  at  the 
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cash  price  of  25  cents  per  share  in  the  event  of  (a) 
Northrop's  death,  or  (b)  termination  of  his  employment 
contract  by  reason  of  his  default.  All  these  Class  B 
shares  were  to  remain  subject  to  the  option  until  August 
1,  1941,  after  which  the  shares  were  to  be  gradually  re- 
leased from  the  option  over  the  succeeding  3-year  period. 
No  such  option  existed  with  respect  to  the  shares  to  which 
Ellsworth  became  entitled  under  his  contract.  [Findings, 
R.  35-36.] 

In  addition  to  the  contract  option  and  the  restrictions 
contained  in  the  Corporation  Commissioner's  permit,  the 
38,461  Class  B  shares  received  by  petitioners  were  subject 
to  further  limitations  and  conversion  rights  under  the 
Company's  Articles  of  Incorporation  [Ex.  2-B,  Article 
Five],  as  follows   [Findings,  R.  41-42]: 

(a)  Class  B  shares  were  not  entitled  to  partici- 
pate in  dividends  prior  to  July  1,  1942,  and  were  to 
be  entitled  to  dividends  thereafter  only  if  specified 
earnings  requirements  per  Class  A  share  had  been 
met. 

(b)  Class  B  shares  were  not  entitled  to  partici- 
pate in  any  distribution  of  assets  on  liquidation,  dis- 
solution or  winding  up  until  the  holders  of  all  out- 
standing Class  A  shares  should  have  received  an 
amount  equal  to  the  consideration  received  by  the 
Company  upon  the  original  issuance  thereof. 

(c)  The  Class  B  shares  were  to  become  void  if 
no  "adjusted  net  profits,"  as  defined  in  the  Articles, 
were  earned  by  the  Company  during  the  5-year  period 
commencing  August  1,  1939,  or  during  the  3-year 
period  commencing  August   1,   1941. 

(d)  Class  B  shares  were  to  become  convertible, 
share  for  share,  into  Class  A  shares  on  August  1, 
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1944,  if  "adjusted  net  profits"  had  then  amounted  to 
fifty  cents  per  Class  A  share  per  annum  for  the 
preceding  5-year  period;  or,  if  such  earnings  amount- 
ed to  less  than  fifty  cents  per  annum,  then  the  Class 
B  shares  were  to  be  convertible  into  a  proportionately 
smaller  number  of  Class  A  shares.  Further,  Class  B 
shares  were  to  become  convertible,  share  for  share, 
into  Class  A  shares  if  at  any  time  prior  to  August  1, 
1944,  the  "adjusted  net  profits,"  computed  either 
from  August  1,  1939,  or  from  August  1,  1941, 
amounted  in  total  to  $1,000,000. 

None  of  the  Class  B  shares  became  convertible  prior 
to  August  1,  1942,  but  on  that  date  all  Class  B  shares 
became  convertible,  share  for  share,  into  Class  A  shares. 
[Findings,  R.  42-43.] 

As  mentioned  above,  diflficulties  were  encountered  in 
selling  the  Company's  Class  A  shares  to  the  public  in 
1939,  necessitating  retrenchment  in  the  plans  for  financing 
the  Company.  On  March  4,  1940,  the  date  of  issuance 
of  the  certificates  evidencing  title  to  petitioners'  shares, 
the  Company  was  new  and  untried;  its  factory  had  just 
been  completed;  it  faced  substantial  competition  from 
established  aircraft  manufacturers  having  operating  plant 
facilities  and  proved  products  on  the  market;  it  had  no 
earnings  and  had  paid  no  dividends,  and  it  had  only  one 
order  on  its  books  for  approximately  $760,000.  [Find- 
ings, R.  44-47.]  And  by  that  date  it  was  known  that 
that  single  order,  which  had  been  accepted  at  an  estimated 
"break-even"  price,  would  result  in  a  loss  to  the  Company. 
[Testimony  of  Claude  M.  Monson,  R.  93.] 

The  Company  suffered  sizeable  net  losses  in  the  fiscal 
years  ending  July  31,  1940,  and  July  31,  1941.  It  first 
showed  earnings  in  the  fiscal  year  ending  July  31,   1942, 
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and  it  paid  dividends  on  its  stock  for  the  first  time  in 
November,   1943.      [Findings,  R.  47.] 

The  unrestricted  Class  A  shares  of  the  Company  which 
were  sold  to  the  public  were  never  traded  or  listed  on  any 
securities  exchange  during  1939  or  1940,  but  were  traded 
on  an  over-the-counter  basis  through  securities  dealers. 
These  unrestricted  Class  A  shares  were  traded  in  relative- 
ly small  blocks  of  100  or  less,  at  prices  ranging  from  a 
low  of  5  to  a  high  of  6]4,  during  the  period  from  Novem- 
ber 9,  1939,  to  Alarch  8,  1940.    [Findings,  R.  47-48.] 

The  respondent  Commissioner  of  Internal  Revenue  de- 
termined that  the  Class  A  and  Class  B  shares  issued  to  pe- 
titioners as  aforesaid  were  received  by  them  in  1940,  when 
the  certificates  representing  such  shares  were  issued,  and 
that  they  constituted  income  in  that  year  in  the  amount  of 
their  fair  market  value.  Despite  the  highly  restricted 
nature  of  petitioners'  shares,  respondent  determined  that 
value  to  be  $6.25  per  share  for  both  Class  A  and  Class  B 
shares,  a  figure  approximating  the  then  current  over- 
the-counter  price  for  publicly  held  Class  A  shares  which 
were  subject  to  no  restrictions  or  options.  On  this  basis, 
respondent  determined  deficiencies  in  1940  income  tax 
in  the  amounts  of  $99,479.05  for  John  K.  and  $99,479.04 
for  Inez  H.  Northrop. 

The  Tax  Court  held  that  petitioners  realized  income  by 
virtue  of  the  promotional  shares  in  1940  as  determined  by 
respondent  rather  than  in  1939  as  contended  by  petition- 
ers [Opinion,  R.  50-53],  but  that  respondent's  valuation 
of  $6.25  per  share  failed  to  give  sufficient  recognition  to 
the  restrictions  imposed  on  the  promotional  shares.  The 
Tax  Court  found  that  both  the  Class  A  and  Class  B  shares 
received  by  petitioners  had  the  same  fair  market  value, 
to  wit:    $4.00  per  share   [Findings,  R.  49;   Opinion,   R. 
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53-56],  and  on  this  basis  determined  a  deficiency  in  1940 
income  tax  against  each  of  petitioners  in  the  amount  of 
$57,474.19.  [Decisions,  R.  64-65.]  Thereupon,  petition- 
ers filed  their  petitions  for  review  of  such  decisions  by 
this  Court.    [R.  199,  206.] 

SPECIFICATION  OF  ERRORS. 

1.  The  Tax  Court  erred  in  deciding  that  income  was 
received  by  petitioners,  or  either  of  them,  in  the  calendar 
year  1940  by  reason  of  the  issuance  in  that  year  to  peti- 
tioner John  K.  Northrop  of  certificates  representing 
15,384  Class  A  shares  and  38,461  Class  B  shares  of  pro- 
motional stock  of  Northrop  Aircraft,  Inc.,  a  corporation. 
The  Tax  Court's  holding  to  that  effect,  on  the  basis  of 
uncontroverted  evidence,  is  contrary  to  law. 

2.  The  Tax  Court  erred  in  finding  as  a  fact  [R.  49] 
and  in  determining  that  each  of  the  Class  A  and  Class  B 
promotional  shares  of  Northrop  Aircraft,  Inc.  received 
by  petitioners  had  a  fair  market  value  of  $4.00  per  share, 
or  any  fair  market  value,  on  March  4,  1940,  the  date  of 
the  issuance  of  certificates  evidencing  title  to  such  shares. 
The  Tax  Court's  holding  to  that  effect  is  contrary  to  law 
and  its  finding  to  that  effect  is  not  supported  by  substan- 
tial evidence  and  is  clearly  erroneous,  in  the  following 
particulars : 

(a)  The  Ellsworth-Smith  exchange,  upon  which  the 
finding  and  decision  are  primarily  predicated,  constitutes 
no  evidence  of  the  fair  market  value  of  petitioners'  stock. 

(b)  There  is  no  other  evidence  to  support  the  finding, 
or  any  finding  that  petitioners'  stock  had  any  fair  market 
value. 
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SUMMARY  OF  ARGUMENT. 

Petitioners  contend  on  this  appeal  that  The  Tax  Court 
erred  both  in  finding  that  the  stock  of  the  Company  re- 
ceived by  them  had  a  fair  market  value  of  $4  per  share, 
or  any  fair  market  value  at  all,  and  in  concluding  that 
1940,  rather  than  1939,  was  the  taxable  year  of  receipt 
of  whatever  income  (if  any  at  all)  was  realized  in  con- 
nection with  said  stock.  If  petitioners  prevail  on  either 
point  The  Tax  Court's  decision  must  be  reversed. 

In  this  brief  the  issue  as  to  the  year  of  receipt  is  first 
considered,  and  it  is  contended:  first,  that  equitable  and 
beneficial  ownership  of  shares  of  the  Company  was  ac- 
quired by  petitioners  in  1939  so  that,  to  such  extent  as 
taxable  income  arose  from  the  entire  transaction,  it  was 
received  in  1939,  rather  than  in  1940,  the  only  year  here 
in  issue;  second,  that  the  stock  was  constructively  received 
in  1939,  and  hence  can  be  taxable  only  in  that  year;  and, 
third,  that  what  petitioners  received  in  1939  was  the 
equivalent  of  cash,  and  therefore  taxable  then  and  not 
later.  If  any  of  these  three  contentions  is  correct  the  peti- 
tioners must  prevail  in  this  appeal. 

As  to  the  issue  of  fair  market  value  of  petitioners' 
shares  on  March  4,  1940,  it  is  submitted  that  The  Tax 
Court's  finding  of  a  value  of  $4  per  share  is  arbitrary, 
excessive,  not  supported  by  the  evidence,   and  based   on 
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fallacious  reasoning.  First,  the  Ellsworth-Smith  transac- 
tion of  November  28,  1939,  which  the  court  regarded  as 
''reliable"  and  "the  best  available  indication"  of  value  of 
petitioners'  stock,  is  analyzed  and  shown  to  be  completely 
unreliable  and  without  evidentiary  value  as  to  petitioners' 
shares,  because  the  ratios  of  Class  A  and  Class  B  shares 
received  by  Ellsworth  on  the  one  hand  and  by  petitioners 
on  the  other  were  very  substantially  different.  Neverthe- 
less an  average  value  per  share  (of  both  classes,  without 
discrimination  between  them)  was  applied  blindly  to  pe- 
titioners' differently  assorted  shares  despite  the  lack  of 
any  evidence  that  shares  of  both  classes  had  the  same 
value  (if  either  had  any)  and  without  recognition  of  the 
facts  which  make  obvious  a  difference  in  value  between 
them.  In  addition,  the  effect  of  the  option  which  bur- 
dened 43  per  cent  of  petitioners'  stock  but  applied  to 
none  of  Ellsworth's  was  erroneously  disregarded. 

Second,  it  is  contended  that  there  is  no  other  evidence 
to  support  the  Court's  finding  of  a  fair  market  value  of 
$4  per  share  for  the  highly  speculative  and  peculiarly  re- 
stricted and  burdened  stock  received  by  petitioners,  and 
that  on  the  contrary  the  evidence  compels  the  conclusion 
that  they  had  no  fair  market  value  at  all. 
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ARGUMENT. 

A.  If  Any  Income  Was  Realized  by  Petitioners 
From  the  Receipt  of  the  Company's  Shares,  It 
Was  Received  in  1939. 

The  first  issue  is  whether  the  income,  if  any,  reahzed 
by  petitioners  by  reason  of  the  receipt  of  shares  of  North- 
rop Aircraft,  Inc.,  was  received  in  1939  as  contended  by 
petitioners  or  in  1940  as  The  Tax  Court  decided.  Only 
the  year  1940  is  involved  in  this  proceeding.  Consequently, 
if  the  shares  or  their  equivalent  were  actually  or  con- 
structively received  in  1939,  it  becomes  unnecessary  to  in- 
quire whether  such  shares  had  a  fair  market  value  in  1940. 

The  Tax  Court  held  that  the  petitioners  did  not  realize 
income  in  1939  by  reason  of  their  situation  with  respect 
to  the  shares  in  question.  [R.  53.]  The  Court  reasoned 
that  the  ijetitioners  did  not  actually  or  constructively  ac- 
quire any  stock  or  other  proprietary  interest  in  the  Com- 
pany in  1939,  because  the  conditions  of  the  Corporation 
Commissioner's  permit  authorizing  the  sale  and  issuance 
of  such  stock  had  not  been  fully  complied  with  in  that 
year.  [R.  50-52.]  The  Tax  Court  also  concluded  that  the 
contract  rights  received  by  petitioners  in  1939  did  not 
constitute  the  equivalent  of  cash  because,  as  the  Court 
expressed  it,  "we  do  not  think  that  petitioners  accepted 
these  contract  rights  as  payment."  [R.  52-53.]  These 
conclusions,  we  believe,  are  wholly  erroneous  and  are  not 
supported  either  by  the  facts  of  the  instant  case  or  by 
the  law  applicable  thereto. 

Our  position,  briefly,  is  that  the  nature  of  the  interest 
in  the  Company  received  by  petitioners  in  1939  was  such 
that  it  constituted  the  receipt  of  income  in  that  year  to 
the  extent  of  its  fair  market  value,  if  any.  It  is  not  of 
any   particular   consequence  what   that   interest   is   called. 


—15— 

The  Courts  have  used  various  designations  for  similar 
interests,  such  as  "proprietary  interest,"  "capital  interest," 
"beneficial  ownership,"  "property  interest,"  "present  bene- 
ficiary ownership,"  "economic  ownership"  and  "equitable 
ownership."^  The  fact  remains  that  petitioners  received  in 
1939  a  clearly  defined,  enforceable  property  interest  in  the 
Company,  whatever  such  interest  is  called. 

Alternatively,  we  contend  that  under  well  settled  prin- 
ciples of  law  the  petitioners  in  1939  constructively  received 
shares  of  the  Company  regardless  of  whether  or  not  peti- 
tioners technically  were  shareholders  in  that  year. 

Finally  we  believe  that  the  receipt  by  petitioners  in  1939 
of  the  right  to  the  issuance  of  certificates  evidencing 
shares  constituted  the  receipt  of  the  equivalent  of  cash  so 
as  to  constitute  receipt  of  income  in  that  year  to  the 
extent  of  the  fair  market  value,  if  any,  of  the  right 
received. 

1.  Petitioners  Received  in  1939  Equitable  and  Beneficial 
Ownership  o£  Shares  o£  Northrop  Aircraft,  Inc.,  the 
Value  of  Which,  If  Any,  Was  Taxable  to  Them  in  1939. 

In  order  to  determine  when,  if  at  all,  the  petitioners 
realized  income  from  receipt  of  shares  of  Northrop  Air- 
craft, Inc.,  it  is  necessary  to  determine  just  what  they 
received  in  1939  and  what  they  received  in  1940.  Petition- 
ers filed  their  income  tax  returns  on  a  cash  receipts  and 
disbursements  basis.  [R.  32.]  Under  the  statute  they 
were  required  to  include  in  gross  income  "gains,  profits, 
and   income  derived  from   salaries,   wages,  or   compensa- 


^Kansas,  0.  &  G.  Ry.  Co.  v.  Helvcring  (3  Cir.),  124  F.  2d  460, 
463;  Eisner  v.  Macombcr,  252  U.  S.  189,  208;  /.  C.  Bradbury,  23 
B.  T.  A.  1352,  1361;  Commissioner  v.  Tiinmer  (6  Cir.),  78  F.  2d 
599,  600;  Quincy  A.  Shmv  McKean,  6  T.  C.  757,  762;  Schneider  v. 
Duffy  (D.  C.  N.  J.),  43  F.  2d  642,  645. 
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tion  for  personal  service  ...  of  whatever  kind  and 
in  whatever  form  paid,  ...  or  gains  or  profits  and 
income  derived  from  any  source  whatever."  I.  R.  C.  Sec- 
tion 22(a). 

There  is  no  doubt  as  to  what  was  received  by  petitioners 
in  1940.  On  March  4,  1940,  Northrop  Aircraft,  Inc., 
issued  to  John  K.  Northrop  certificates  (in  which  Mrs. 
Northrop  had  a  community  interest)  evidencing  15,384  of 
its  Class  A  common  shares  and  38,461  of  its  Class  B  com- 
mon shares.  [R.  39.]  These  certificates  on  the  same  day 
were  placed  in  escrow  with  Bank  of  America  National 
Trust  and  Savings  Association,  Los  Angeles,  California, 
pursuant  to  the  provisions  of  the  permit  issued  by  the 
California  Commissioner  of  Corporations,  dated  June  15, 
1939.    [R.  39.] 

To  determine  what  the  petitioners  received  in  1939,  let 
us  examine  the  uncontroverted  facts : 

By  contract  dated  June  17,  1939,  between  the  Com- 
pany and  Northrop  [Ex.  3-C]  the  Company  as  considera- 
tion for  the  use  of  Northrop's  name,  his  past  promotional 
services  and  his  entering  into  the  contract,  agreed  to  issue 
to  Northrop  not  exceeding  24,615  Class  A  common  shares 
and  not  exceeding  61,538  Class  B  common  shares  in  the 
ratio  of  one  Class  A  share  for  each  16.25  Class  A  shares 
sold  to  the  public  and  one  Class  B  share  for  each  6.5 
Class  A  shares  sold  to  the  public. 

The  contract  further  provided: 

"(d)  Northrop's  rights  to  shares  hereunder  shall 
be  deemed  to  have  accrued  as  of  the  date  of  sale  of 
the  shares  which  shall  have  determined  his  right  there- 
to, or  as  to  shares  issued  upon  exercise  of  warrants, 
as  of  the  date  of  such  exercise,  notimthstanding  the 
date  of  actual  issuance  thereof  to  Northrop."  (Em- 
phasis added.) 
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The  considerations  furnished  by  Northrop,  enumerated 
above,  for  the  shares  in  question  were  fully  paid  and  per- 
formed by  Northrop  on  June  17,  1939,  although  his  rights 
to  the  shares  by  the  terms  of  the  contract  were  condi- 
tioned upon  the  sale  of  other  shares  to  the  public.  The 
events  that  fixed  his  rights  to  shares  and  the  number 
thereof  occurred  during  the  period  beginning  July  21, 
1939,  and  ending  November  28,  1939.  [R.  45.]  During 
that  period  250,000  of  the  Company's  Class  A  common 
shares  were  sold  to  the  public  for  cash.  [R.  45.]  This 
completed  the  public  sale  of  the  Company's  stock  under 
the  underwriting  agreement  as  amended.  [R.  45.]  As  of 
November  28,  1939,  Northrop's  rights  to  all  of  the  shares 
in  question  had  become  fixed  and  determined.  On  that 
date,  by  the  terms  of  his  contract  with  the  Company,  he 
was  entitled  to  15,384  Class  A  shares  and  38,461  Class  B 
shares. 

Notwithstanding  the  foregoing  facts,  The  Tax  Court 
concluded  that  Northrop  did  not  acquire  any  stock  or 
other  proprietary  interest  in  the  Company  in  1939  be- 
cause in  that  year  all  of  the  conditions  of  the  Corporation 
Commissioner's  permit  for  the  sale  and  issuance  of  the 
shares  in  question  had  not  been  fully  complied  with. 

The  permit  [R.  36-38;  Ex.  1-A,  p.  13]  authorized  the 
Company  to  sell  and  issue  an  aggregate  of  51,694  of  its 
Class  A  shares  and  108,307  of  its  Class  B  shares  to  John 
K.  Northrop  and  five  other  individuals  who  had  been 
active  in  the  organization  of  the  Company  for  the  con- 
siderations set  forth  in  the  Company's  application  for  the 
permit.  The  sale  and  issuance  of  these  shares  were  con- 
ditioned by  subparagraphs  (b),  (c)  and  (d)  of  the  per- 
mit upon  the  selection  of  an  escrow  holder  by  the  Com- 
pany ;  the  approval  in  writing  of  such  escrow  holder  by  the 
Commissioner  of  Corporations ;  the  execution  by  Northrop 
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and  the  five  other  individuals  of  written  waivers  as  to  divi- 
dend rights,  and  rights  to  participate  in  the  distribution  of 
assets,  during  the  period  the  shares  were  required  to  be 
held  in  escrow;  and  the  filing  of  copies  of  such  waivers 
with  the  Commissioner  of  Corporations. 

The  Tax  Court  relied  solely  upon  the  non-occurrence 
of  certain  of  these  conditions  in  1939  to  support  its  con- 
clusion as  to  the  year  in  which  income  was  received  by 
the  petitioners.  The  escrow  holder  for  the  shares  in  ques- 
tion was  selected  by  the  Board  of  Directors  of  the  Com- 
pany by  resolution  adopted  June  17,  1939.  [R.  71-72.] 
The  waiver  agreement  required  by  the  permit,  relating  to 
distribution  and  dividend  rights,  was  dated  as  of  Novem- 
ber 30,  1939,  and  was  executed  on  or  about  January  4, 
1940,  and  an  executed  counterpart  thereof  was  filed  with 
the  Corporation  Commissioner  on  or  about  January  22, 
1940.  [R.  38.]  Bank  of  America  National  Trust  and 
Savings  Association  accepted  its  appointment  as  escrow 
holder  for  the  shares  in  question  on  January  6,  1940,  and 
on  January  25,  1940,  the  Corporation  Commissioner  ap- 
proved the  appointment  of  said  bank  as  escrow  holder. 
[R.  38,  72-73.] 

Under  such  circumstances,  may  it  properly  be  said  that 
petitioners  acquired  no  interest — proprietary,  equitable, 
beneficial  or  otherwise — in  the  Company  during  1939? 
We  believe  that  The  Tax  Court's  negative  answer  to  this 
question  is  based  upon  a  wholly  unwarranted  emphasis  on 
the  form  of  the  transaction  as  contrasted  with  its  sub- 
stance and  on  a  misapprehension  as  to  the  application  of 
the  California  Corporate  Securities  Act  (Deering's  Calif. 
Gen.  Laws,  Act  3814)  to  the  instant  case. 

Under  the  broad  equitable  principle  that  "equity  regards 
and  treats  that  as  done  which  in  good  conscience  ought  to 
be  done"    (2  Pomeroy's  Equity  Jurisprudence,   5th   Edi- 
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tion,  Section  364)  it  is  clear  that  Northrop  became  the 
equitable  and  beneficial  owner  of  the  stock  in  question  in 
1939  when  he  became,  by  the  terms  of  his  contract,  en- 
titled to  such  shares.  Wait  v.  Kern  River  Mining  etc.  Co., 
157  Cal.  16,  106  Pac.  98;  Fleishman  v.  Woods,  135  Cal. 
256,  67  Pac.  276;  Virginia  Shipbuilding  Corporation  v. 
U.  S.  (4Cir.),  22  F.  2d  38,  50. 

The  equitable  doctrine  that  a  person  entitled  to  shares 
of  stock  will  be  treated  as  the  owner  of  that  stock  has 
found  frequent  application  in  income  tax  law.  At  the 
outset  it  is  universally  recognized  by  the  courts  that  the 
certificate  is  not  the  stock  itself,  but  is  merely  evidence 
thereof,  and  that  a  person  may  be  a  shareholder  without 
ever  receiving  a  certificate.  Eisner  v.  Macoinber,  252  U. 
S.  189,  208;  Kansas,  0.  &  G.  Ry.  Co.  v.  Helvering  (3 
Cir.),  124  F.  2d  460,  463.  The  courts  have  gone  on 
from  this  point  to  hold  that  when,  pursuant  to  a  contract, 
a  taxpayer  has  become  entitled  to  shares  of  stock,  he  will 
then  be  deemed  to  have  received  such  stock  for  tax  pur- 
poses irrespective  of  whether  he  ever  receives  the  certifi- 
cates evidencing  such  shares. 

Thus  in  /.  C.  Bradbury,  23  B.  T.  A.  1352,  afl:*'d.  sub. 
nom.  Commissioner  v.  Timnicr  (6  Cir.),  78  F.  2d  599, 
the  taxpayers  were  held  to  have  acquired  a  present  interest 
in  a  corporation  by  reason  of  a  contract,  notwithstanding 
that  certificates  evidencing  such  interest  were  never  issued 
to  them.  A  contract  entered  into  to  induce  the  taxpayers 
to  remain  in  the  employ  of  the  corporation  provided  that 
the  corporation  would  be  reorganized  with  each  of  the 
taxpayers  to  receive  8%  of  its  common  stock,  and  that 
pending  the  completion  of  such  reorganization  the  prop- 
erty rights  of  the  parties  in  the  corporation  should  be 
''precisely  as  though"  its  reorganization  had  become  efifec- 
tive  and  the  stock  issued  April  1,  1920,  the  date  of  the 
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contract.  The  reorganization  never  took  place  and  the 
stock  contemplated  by  the  contract  was  never  issued  to  the 
taxpayers.  In  1925,  each  of  the  taxpayers  received 
$200,000  from  the  corporation  upon  the  cancellation  of 
the  1920  contracts  and  the  surrender  of  their  interests 
to  the  corporation.  The  Commissioner  contended  that  the 
entire  amounts  received  in  1925  were  taxable  in  that  year 
as  compensation  for  personal  services.  The  Board  held, 
however,  that  the  taxpayers  acquired  interests  in  the 
corporation  in  1920  which  interests  were  sold  in  1925  and 
that  the  gain  therefrom  constituted  a  capital  gain.  The 
Board  said  (pp.  1360-1361): 

"Upon  consideration  of  the  instrument  as  a  whole, 
in  the  light  of  the  surrounding  facts  and  circum- 
stances disclosed  by  the  record,  it  is  our  opinion  that, 
immediately  upon  execution  of  the  contract,  petition- 
ers each  became  the  beneficial  owner  of  600  shares, 
or  8  per  cent,  of  the  common  stock  of  the  corporation 
precisely  to  the  same  extent  as  if  the  so-called  re- 
organization had  been  effected  on  that  date  and  a 
stock  certificate  issued  to  each  petitioner  for  the 
interest  given  to  him.  As  such  stockholder,  each 
petitioner  became  entitled  on  April  1,  1920,  to  receive 
dividends  upon  the  stock  given  to  him  and  to  exercise 
all  other  rights,  privileges  and  duties  of  stockholders. 
.  .  .  The  fact  that  the  contemplated  'reorganiza- 
tion' was  not  effected  on  said  date  and  stock  cer- 
tificates issued  to  petitioners  is  immaterial.  A  stock 
certificate  merely  constitutes  evidence  of  ownership 
of  an  interest  in  a  corporation;  it  is  not  the  stock 
itself  nor  essential  to  the  ownership  thereof.  Rich- 
ardson V.  Shazv,  209  U.  S.  365 ;  Fletcher  on  Corpora- 
tions, Vol.  V,  p.  5604,  §3426." 
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The  Court  of  Appeals  for  the  Sixth  Circuit  in  affirming 
the  decision  of  the  Board  in  the  Bradbury  case  said  {7S 
F.  2d  600) : 

"Under  the  contract  of  April  1,  1920,  Bradbury 
and  Eifert  acquired  a  present  interest  in  the  old  cor- 
poration and  not  merely  an  interest  contingent  upon 
its  reorganization.  .  .  We  think  it  was  the  pur- 
pose of  the  old  stockholders  to  give  them  a  property 
interest  in  the  corporation  in  order  to  retain  their 
services,  and  it  is  our  further  view  that  this  purpose 
was  effected  upon  the  execution  of  the  contract.  The 
finding  of  the  Board  of  Tax  Appeals  to  this  efifect  is 
supported  by  both  the  law  and  the  evidence." 

The  Bradbury  case  was  followed  by  The  Tax  Court  in 
W.  F.  Marsh,  12  T.  C.  No.  144,  decided  June  17,  1949, 
on  facts  strikingly  similar  to  those  in  the  present  case. 
There  the  question  involved  was  the  holding  period  of 
shares  of  stock.  On  or  before  October  14,  1943,  the  tax- 
payers and  others  loaned  $65,000  to  a  corporation  in  con- 
sideration of  the  corporation's  promissory  notes  for 
$65,000  and  6,500  shares  of  no  par  common  stock  to  be 
issued  when  authorized  by  the  corporation,  said  shares 
to  be  dated  October  14,  1943.  In  February,  1944,  the 
articles  of  incorporation  were  amended  to  give  the  cor- 
poration permission  to  issue  10,000  shares  of  common 
stock.  Stock  certificates  for  6,500  of  these  shares  were 
issued  on  February  26,  1944,  but  were  dated  October  14, 

1943.  Taxpayers  sold  certain  of  these  shares  on  May  23, 

1944.  It  was  held  that  the  taxpayers  became  beneficial 
owners  of  such  shares  on  October  14,  1943,  although  the 
shares  were  not  even  authorized  by  the  corporation's  ar- 
ticles until  February  of  1944.    The  Court  said  in  part: 

".  .  .  There  was  never  any  doubt  that  petition- 
ers and  their  associates  would  be  the  holders  of  6,500 
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shares  of  common  stock  to  be  issued  when  authorized 
and  to  be  dated  October  14,  1943.  In  accordance  with 
the  agreement  in  these  proceedings  the  stock  certifi- 
cates were  to  be  dated  October  14,  1943,  the  date  by 
which  the  corporation  had  received  the  $65,000  and 
had  dehvered  its  promissory  notes.  No  other  con- 
clusion can  be  drawn  from  the  fact  that  the  certifi- 
cates were  to  be  dated  October  14,  1943  than  that  the 
parties  intended,  as  in  the  Bradbury  case,  supra,  that 
all  rights  in  the  corporation  should  be  established  as 
of  a  stipulated  date.  We  think  it  is  apparent  from 
the  agreement  herein  that  the  parties  intended  to  fix 
the  rights  of  petitioners  and  their  associates  as  of 
October  14,  1943. 

".  .  .  The  fact  that  the  stock  was  not  formally 
issued  until  February  26,  1944  is  of  no  consequence 
as  a  stock  certificate  merely  constitutes  evidence  of 
ownership;  it  is  not  the  stock  itself  nor  essential  to 
the  ownership  thereof.  Richardson  v.  Shazv,  209  U. 
S.  365 ;  Fletcher  on  Corporations,  Vol.  XI,  p.  65,  Sec. 
tion  5094." 

Obviously  the  fact  that  the  stock  certificates  in  the 
Marsh  case  were  dated  prior  to  actual  issuance  thereof 
was  of  significance  only  as  evidence  of  the  parties'  intent, 
just  as  in  the  instant  case  the  language  of  the  contract 
between  Northrop  and  the  Company,  quoted  on  page  16, 
above  evidenced  a  similar  intent. 

Similarly  in  Qnincy  A.  Shazv  McKean,  6  T.  C.  757,  the 
taxpayer  was  held  to  have  been  the  equitable  owner  of 
shares  of  stock,  although  the  shares  never  came  into  his 
physical  possession.  In  1932  he  advanced  money  to  one 
Bird  for  which  he  was  to  receive  an  interest  in  stock  of  a 
corporation  to  be  received  by  Bird.  Bird  subsequently  re- 
ceived the  stock,  but  failed  to  deliver  any  part  of  it  to  the 
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taxpayer.  In  1939  the  taxpayer  filed  a  suit  for  specific 
performance  of  the  contract  for  deHvery  of  the  stock. 
The  suit  was  settled  in  1940  by  a  compromise  under  which 
Bird  made  a  cash  payment.  The  Tax  Court  rejected  the 
contention  of  the  Commissioner  that  the  profit  realized  by 
the  taxpayer  in  1940  by  reason  of  the  settlement  was  tax- 
able as  ordinary  income  or  in  the  alternative  as  short  term 
capital  gain,  and  held  that  it  was  long  term  capital  gain. 
Referring  to  a  memorandum  agreement  executed  by  the 
parties  in  1932,  the  Court  said  (pp.  761-762)  : 

''Under  the  contract  the  brokers  [taxpayer]  made 
an  investment  in  the  stock,  they  acquired  a  present 
beneficial  ownership  therein,  and,  pending  the  clearing 
up  of  Bird's  financing  obligations  and  the  taxes  in 
connection  therewith,  the  brokers  were  entitled  to  the 
dividends  on  their  shares.  The  fact  that  the  shares 
could  not  at  that  time,  and  as  a  matter  of  fact  never 
did,  come  into  their  physical  possession  is  entirely 
immaterial.  7.  C.  Bradbury,  23  B.  T.  A.  1352;  aifd., 
78  Fed.  (2d)  599.  They  were  the  equitable  owners 
of  one-half   of   the   shares   that   Bird  had   acquired. 

"We  conclude  that  by  the  transaction  the  brokers 
acquired  an  economic  ownership  of  one-half  of  the 
stock  acquired  by  Bird.    .    .    ." 

See  also : 

Schneider  v.  Duffy  (D.  C.  N.  J.),  43  F.  2d  642, 
645,  648. 

That  The  Tax  Court  in  the  present  case  gave  scant,  if 
any,  recognition  to  the  foregoing  principles  is  obvious 
from  the  Court's  summary  treatment  of  the  problem,  as 
follows  [R.  51]: 

"...    A  recognition  of  the  distinction  between  the 
issuance  of   certificates   and   the   issuance   of   shares 
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does  not  affect  our  conclusion.  Nor  does  the  fact  that 
original  subscribers  to  stock  are  sometimes  regarded 
as  stockholders  even  absent  an  issuance  of  shares  have 
application  here.    .    .    ." 

Apparently  The  Tax  Court  rested  its  entire  decision  as  to 
the  year  of  receipt  of  income  by  petitioners  on  the  flat 
proposition  that  because  the  conditions  of  the  Corporation 
Commissioner's  permit  were  not  fully  complied  with  in 
1939,  petitioners  did  not  accjuire  any  stock  or  other  pro- 
prietary interest  in  the  Company  in  that  year.  Although 
not  cited  in  its  opinion,  The  Tax  Court  obviously  relied 
upon  Section  16  of  the  California  Corporate  Securities 
Act  (Deering's  Calif.  Gen.  Laws,  Act  3814,  Sec.  16) 
which  as  in  effect  in  1939  provided  (1933  Stats.,  p.  2316)  : 

"Sec.  16.  Every  security  issued  by  any  company, 
without  a  permit  of  the  commissioner  authorizing  the 
same  then  in  eft'ect,  shall  be  void,  and  every  security 
issued  by  a  company  with  the  authorization  of  the 
commissioner  but  which  has  been  sold  or  issued  in 
nonconformity  wath  the  provisions,  if  any,  contained 
in  the  permit  authorizing  the  issuance  or  sale  of  such 
security  shall  be  void." 

The  Tax  Court  also  relied  upon  Live  Oak  Cemetery  Asso- 
ciation V.  Adamson,  106  Cal.  App.  (Supp.)  783,  288  Pac. 
29.  In  that  case  suit  was  brought  against  certain  indi- 
viduals on  their  liability  as  stockholders  of  a  corporation. 
The  judgment  of  the  trial  court  for  the  plaintiff  was  re- 
versed because  the  stock  issued  to  the  defendants  had  been 
issued  in  violation  of  the  permit  issued  under  the  Cali- 
fornia Corporate  Securities  Act  and  was,  therefore,  void 
and  the  defendants  were  not  stockholders.  Without  ques- 
tioning the  correctness  of  the  decision  in  the  Live  Oak 
Cemetery  case  on  its  particular  facts,  we  submit  that  it  has 
no  application  to  the  present  situation. 
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It  may  be  observed  that  subsequent  California  decisions 
have  modified  the  "void"  rule  so  that  it  no  longer  operates 
as  a  rigid  criterion  in  all  fact  situations  but  only  where  it 
is  necessary  to  carry  out  the  purpose  and  spirit  of  the 
Corporate  Securities  Act.  Eberhard  v.  Pacific  Southwest 
L.  &  M.  Corp.,  215  Cal.  226,  9  P.  2d  302;  Robbins  v. 
Pacific  Eastern  Corporation,  8  Cal.  2d  241,  65  P.  2d  42; 
T.  W.  Dahlquist,  Regulation  and  Civil  Liability  Under  the 
California  Corporate  Securities  Act:  III,  34  Cal.  L.  R. 
543,  551-554. 

More  significant,  however,  is  the  fact  that  in  the  present 
case  there  is  simply  no  room  for  application  of  the  "void" 
rule.  Nothing  was  done  by  anyone  in  violation  of  the 
Corporate  Securities  Act.  Conceding  The  Tax  Court's 
point  that  a  corporation  has  no  inherent  power  to  create 
proprietary  interests  independent  of  sovereign  control,  we 
have  here  a  situation  where  the  sovereign  by  the  issuance 
of  his  permit  expressly  authorized  the  creation  of  the 
interests  under  discussion.  Authority  to  create  these  inter- 
ests was  granted  by  the  sovereign  on  June  15,  1939.  Upon 
the  completion  of  the  sale  of  the  Company's  shares  to  the 
public  in  November,  1939,  the  Commissioner's  permit  had 
been  substantially  complied  with  and  the  petitioners'  in- 
terests became  vested  subjected  only  to  the  performance  of 
certain  ministerial  acts  required  by  the  Commissioner  to 
protect  the  general  public.  The  conditions  of  the  permit 
of  June  15,  1939,  as  regards  the  escrow  of  petitioners' 
shares,  related  solely  to  the  certificates  evidencing  such 
shares  and  were  solely  for  the  protection  of  persons  who 
might  be  injured  were  it  possible  for  certificates  evidencing 
promotional  stock  to  be  freely  circulated.  The  waiver 
agreements  required  by  the  permit  were  merely  paper  evi- 
dence of  an  encumbrance  against  petitioners'  stock  which 
existed  at  all  times  after  June  17,  1939,  by  reason  of  the 
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terms  of  the  permit  restricting  the  dividend  and  hquidation 
rights  of  the  shares  in  question. 

The  actuality  of  petitioners'  interest  in  the  Company  in 
1939  may  be  tested  by  assuming  that  the  Company  had 
become  insolvent  prior  to  full  compliance  with  the  condi- 
tions of  the  permit  and  prior  to  the  issuance  of  certificates. 
Certainly,  under  such  circumstances  Northrop  would  not 
be  heard  to  assert  that  he  was  a  creditor  for  the  value  of 
the  considerations  furnished  by  him  rather  than  a  stock- 
holder, because  his  stock  was  "void"  under  the  literal  lan- 
guage of  the  statute.  On  the  contrary,  it  seems  clear  that, 
under  the  modern  interpretation  of  the  "void"  rule,  he 
would  have  been  denied  all  creditor's  rights  and  would 
have  been  treated  as  a  stockholder,  his  stock  being  subject, 
however,  to  the  restrictions  as  to  dividend  and  liquidation 
rights  imposed  by  the  Commissioner's  permit. 

An  examination  of  the  facts  demonstrates  that  the  un- 
performed conditions  of  the  Corporation  Commissioner's 
permit  were  essentially  formalities  and  ministerial  in  char- 
acter. As  of  November  28,  1939,  all  that  remained  to  be 
done  prior  to  the  issuance  of  the  certificates  evidencing 
Northrop's  shares  were  the  approval  in  writing  by  the 
Commissioner  of  an  escrow  holder  already  selected  by  the 
Company,  the  execution  of  the  waivers  required  by  condi- 
tions (c)  and  (d)  of  the  permit  and  the  filing  of  copies 
of  such  waivers  with  the  Commissioner.  Justus  A.  Hahn, 
Assistant  Commissioner  of  Corporations,  testified  at  the 
hearing  [R.  198-199]  that  the  escrow  holder  actually  se- 
lected. Bank  of  America  National  Trust  and  Savings 
Association,  or  any  one  of  several  other  Los  Angeles  banks 
with  trust  powers  "would  be  proper  as  such  escrow  hold- 
ers." With  respect  to  the  waivers  required  to  be  executed 
and  filed  with  the  Corporation  Commissioner,  such  acts 
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were  wholly  within  the  control  of  the  individuals  entitled 
to  promotional  shares.  Moreover,  the  intent  of  the  Com- 
pany and  its  organizers  with  regard  to  the  time  that  inter- 
ests in  the  Company  vested  in  such  individuals  is  clear 
from  the  language  of  the  contract  quoted  on  page  16  above 
and  from  the  fact  that  the  waiver  agreement,  itself,  was 
dated  and  executed  as  of  November  30,  1939  [Ex.  16-p]. 

/.  K.  McAlpine  Land  &  Development  Co.,  Ltd.,  43 
B.  T.  A.  520,  affd.  on  other  grounds  (9  Cir.)  126  F.  2d 
163,  provides  an  answer  to  the  contention  that  the  interests 
in  the  Company  received  by  petitioners  were  taxable  in 
1940  rather  than  1939.  In  that  case  the  corporation  had 
issued  to  the  taxpayer  8000  shares  of  stock  in  payment  for 
advances  made  and  organization  services  rendered  by  the 
taxpayer.  The  Commissioner  determined  an  income  tax 
deficiency  based  on  the  fair  market  value  of  the  shares 
received.  The  taxpayer  contended  that  the  shares  were 
void  and  had  no  value  because  no  permit  for  the  issuance 
thereof  had  been  obtained  from  the  California  Commis- 
sioner of  Corporations.  In  rejecting  this  contention  the 
Board  said  (pp.  525-526) : 

"The  record  before  us  does  not  show  that  any  of 
the  recipients  of  the  stock  in  question  ever  at  any 
time  contended  that  it  was  void  and  of  no  value.  A 
security  may  have  value  even  if  it  he  issued  zvithoiit 
a  permit.  This  was  the  situation  in  Western  Oil  & 
Refining  Co.  v.  Venago  Oil  Corporation,  218  Cal.  7Z?>, 
24  Pac.  (2d)  971,  wherein  the  court  said,  Tn  the  case 
herein  the  units  proved  to  be  valuable,  notwithstand- 
ing they  were  issued  without  a  permit."  See  also 
Jidian  v.  Schwartz,  16  Cal.  App.  (2d)  310,  60  Pac. 
(2d)  887.    .    .    ."     (Emphasis  added.) 

Similarly,  in  Southern  California  Rock  and  Gravel  Co., 
26  B.  T.  A.  296,  it  was  held  that  an  exchange  of  property 
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for  stock  of  a  California  corporation  was  effected  for  in- 
come tax  purposes  prior  to  December  31,  1920,  notwith- 
standing that  issuance  of  stock  was  not  authorized  by  the 
CaHfornia  Commissioner  of  Corporations  until  January 
24,  1921.     The  Board  said  (pp.  300-301): 

"Tax  HabiHty  resulting  from  sales  of  property  is 
not  determined  by  the  date  when  legal  title  is  trans- 
ferred or  the  date  on  which  certificates  of  stock  are 
received  in  payment.  Such  liability  is  fixed  as  of  the 
date  the  real  benefits  and  burdens  of  ownership  are 
transferred.  Bninton  v.  Commissioner,  42  Fed.  (2d) 
81;  Grace  Harbor  Lumber  Co.,  14  B.  T.  A.  996; 
Ohio  Brass  Co.,  17  B.  T.  A.  1199;  and  T.  B.  H offer, 
24  B.  T.  A.  22.  Ownership  of  corporate  stock  may 
vest  prior  to  delivery  of  stock  certificates.  Richard- 
son V.  Shaw,  209  U,  S.  365 ;  Galbraith  v.  McDonald, 
123  Minn.  208,  143  N.  W.  353;  and  T.  B.  Hoffer, 
supra/' 

In  ^.  T.  Swenson,  Executor,  14  B.  T.  A.  675,  reversed 
on  other  grounds  (5  Cir.)  56  F.  2d  544,  cert.  den.  287 
U.  S.  618,  the  board  held  that  the  date  for  valuation  of 
stock  received  in  an  exchange  was  the  date  that  an  oil 
lease  was  given  in  exchange  and  the  shares  subscribed  for, 
although,  because  of  an  injunction,  the  certificates  were 
not  issued  until  a  later  year.  From  the  facts  of  the  case 
it  appears  that  on  the  date  the  shares  were  subscribed  for, 
the  issuance  of  such  shares  was  not  authorized  by  the 
Company's  charter  and  that  if  the  shares  actually  had  been 
issued  on  that  date  they  would  have  constituted  an  over- 
issue. After  considering  the  question  of  fair  market  value, 
the  Board  said  (p.  681): 

"There  is  another  question  of  law  in  the  case.  The 
respondent  contends,  inasmuch  as  the  stock  certificates 
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representing  the  increase  of  11,000  shares  in  the  capi- 
tal stock  of  the  Swensondale  Oil  Co.  were  not  in  fact 
issued,  because  of  an  injunction,  until  January  6, 
1920,  at  which  time  the  stock  may  have  had  a  fair 
market  value,  that  therefore  the  petitioner  is  assess- 
able in  some  amount.  Aside  from  the  fact  that  this 
contention  involves  another  taxable  year  than  the  one 
under  review,  it  is  evident  that  this  transaction  was 
closed  with  the  agreement  of  April  17,  1919,  and  that 
the  physical  receipt  of  the  certificates  of  stock  was 
merely  an  incident  thereto,  and  that  the  date  under 
which  such  certificates  of  stock  were  issued  or  upon 
which  they  were  received  is  of  no  consequence  what- 
ever. The  petitioner's  rights  and  obligations  must 
date  from  April  17,  1919." 

Likewise  in  W.  F.  Marsh,  supra,  page  21,  beneficial 
ownership  of  shares  was  held  to  have  been  acquired  from 
the  date  of  agreement  to  issue  such  shares  notwithstand- 
ing that  the  shares  were  not  then  authorized  by  the  cor- 
poration's articles  of  incorporation  and  would  have  con- 
stituted an  overissue  had  they  been  issued  without  such 
authorization. 

Under  the  above  authorities,  we  submit  that  however  the 
interests  in  the  Company  received  by  the  petitioners  in 
1939  are  designated — whether  as  equitable  or  beneficial 
ownership  of  shares,  proprietary  interests,  or  economic 
ownership — they  were  interests  of  sufficient  substance  so 
as  to  constitute  taxable  income  to  the  extent  of  their  fair 
market  value,  if  any,  in  1939.  The  Tax  Court  should  have 
so  held. 
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2.  Petitioners  Constructively  Received  the  Shares  of  the 
Company  in  1939  When  They  Became  Entitled  to  Such 
Shares. 

Our  position  as  regards  the  constructive  receipt  of 
shares  of  Northrop  Aircraft,  Inc.,  in  1939  by  petitioners 
has  been  stated  in  the  alternative  because  we  beHeve  that 
the  authorities  fully  support  our  first  point — that  there 
was  actual  receipt  of  an  interest  in  the  Company  by  peti- 
tioners in  1939  which  rendered  them  taxable  in  that  year 
to  the  extent  of  the  fair  market  value  of  the  shares,  if 
any.  Obviously,  there  could  not  be  a  constructive  receipt 
and  an  actual  receipt  of  property  on  the  same  date.  How- 
ever, if  it  is  conceded  for  the  purpose  of  argument  that 
there  was  no  actual  receipt  of  shares  or  the  equivalent 
thereof  by  petitioners  in  1939,  we  believe  The  Tax  Court 
should  have  held  that  petitioners  in  1939  constructively 
received  the  shares  to  which  they  had  become  entitled  by 
contract. 

As  a  preliminary  matter,  it  may  be  pointed  out  that  it 
now  seems  fairly  well  settled  that  the  doctrine  of  con- 
structive receipt  can  be  asserted  by  a  taxpayer  to  defeat  an 
attempt  by  the  Commissioner  to  assert  a  tax.  In  other 
words,  the  principle  is  one  upon  which  the  taxpayer  as 
well  as  the  Commissioner  may  rely.  Ross  v.  Commissioner 
(1  Cir.),  169  F.  2d  483,  490-2;  Weil  v.  Commissioner 
(2  Cir.,  decided  April  6,  1949),  173  F.  2d  805. 

The  doctrine  of  constructive  receipt  has  been  incorpo- 
rated in  the  Treasury  Regulations  from  the  beginning  and 
is  set  forth  in  Regulations  101,  Article  42-2,  in  effect  in 
1939,  as  follows : 

'Tncome  not  reduced  to  possession. — Income  which 
is  credited  to  the  account  of  or  set  apart  for  a  tax- 
payer and  which  may  be  drawn  upon  by  him  at  any 
time  is  subject  to  tax  for  the  year  during  which  so 
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credited  or  set  apart,  although  not  then  actually  re- 
duced to  possession.  To  constitute  receipt  in  such  a 
case  the  income  must  be  credited  or  set  apart  to  the 
taxpayer  without  any  substantial  limitation  or  re- 
striction as  to  the  time  or  manner  of  payment  or  con- 
dition upon  which  payment  is  to  be  made,  and  must 
be  made  available  to  him  so  that  it  may  be  drawn  at 
any  time,  and  its  receipt  brought  within  his  own  con- 
trol and  disposition.  A  book  entry,  if  made,  should 
indicate  an  absolute  transfer  from  one  account  to  an- 
other. If  a  corporation  contingently  credits  its  em- 
ployees with  bonus  stock,  but  the  stock  is  not  avail- 
able to  such  employees  until  some  future  date,  the 
mere  crediting  on  the  books  of  the  corporation  does 
not  constitute  receipt." 

Thus,  if  income — whether  in  the  form  of  cash,  stock  or 
other  property — is  available  to  a  taxpayer  "without  any 
substantial  limitation  or  restriction  as  to  the  time  or  man- 
ner of  payment  or  condition  upon  which  payment  is  made," 
such  income  will  be  deemed  to  have  been  constructively 
received,  although  not  reduced  to  actual  possession.  John 
A.  Brander,  3  B.  T.  A.  231,  235;  Burns  v.  Commissioner 
(5  Cir.),  31  F.  2d  399,  401,  cert.  den.  280  U.  S.  564; 
Schoenheit  v.  Lucas  (4  Cir.),  44  F.  2d  476,  481;  Regula- 
tions 101,  Art.  42-2,  supra. 

In  the  present  case  the  shares  received  by  Northrop 
under  his  contract  dated  June  17,  1939,  were  unquestion- 
ably available  to  him  in  1939.  As  of  November  28,  1939, 
the  facts  which  fixed  Northrop's  right  to  stock  and  the 
number  of  shares  to  which  he  was  entitled  had  occurred. 
His  contract  with  the  Company  expressly  provided  that 
his  "rights  to  shares  hereunder  shall  be  deemed  to  have 
accrued  as  of  the  date  of  sale  of  the  shares  which  shall 
have  determined  his  right  thereto  .  .  .  notwithstanding 
the  date  of  actual  issuance  thereof  to  Northrop"    [Ex. 
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3-C].  At  the  end  of  1939  there  still  remained  to  be  com- 
plied with  two  conditions  prescribed  by  the  Commissioner 
of  Corporations  before  the  certificates  to  which  Northrop 
is  entitled  could  be  issued.  These  were  ( 1 )  execution  and 
filing  of  the  waiver  agreements  required  by  conditions  (c) 
and  (d)  of  the  permit,  and  (2)  obtaining-  the  Commission- 
er's written  approval  of  an  escrow  holder  for  the  certifi- 
cates. It  is  submitted  that  there  is  no  evidence  what- 
soever that  these  conditions  constituted  a  "substantial 
limitation  or  restriction  as  to  the  time  or  manner  of  pay- 
ment or  condition  upon  which  payment  is  to  be  made." 

The  execution  of  the  waiver  agreement  and  the  filing 
of  a  copy  thereof  with  the  Commissioner  were  clearly 
matters  solely  within  the  control  of  Northrop.  He  could 
elect  at  any  time  when  these  acts  were  to  be  done.  The 
fact  that  the  Company  was  a  party  to  the  actual  waiver 
agreement  entered  into  [Ex.  16-P]  is  wholly  immaterial, 
for  the  Company  did  not  agree  to  anything  it  was  not 
already  bound  to  do  under  its  prior  contract  with  North- 
rop, and  by  the  terms  of  the  permit  was  not  required  to 
agree  to  anything. 

Nor  was  the  requirement  that  the  Commissioner  of 
Corporations  approve  the  Bank  of  America  National 
Trust  and  Savings  Association  as  an  escrow  holder  a 
substantial  condition.  Northrop,  as  president  of  the  Com- 
pany at  all  times  since  its  inception  [R.  68],  was  in  a 
position  at  any  time  he  chose  to  apply  on  behalf  of  the 
Company  to  the  Commissioner  for  approval  of  the  escrow 
holder  previously  designated  by  the  Company's  directors. 
When  the  Commissioner's  approval  of  the  Bank  of  Amer- 
ica National  Trust  and  Savings  Association  as  escrow 
holder  was  sought  in  January,  1940,  it  was  forthwith 
granted.    In  view  of  the  nationally  recognized  position  of 
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the  Bank  of  America  National  Trust  and  Savings  Asso- 
ciation in  the  CaHfornia  banking  field  and  the  uncontra- 
dicted testimony  of  the  Assistant  Commissioner  of  Cor- 
porations [R.  198-199],  there  is  no  reason  to  doubt  that 
such  approval  was  a  mere  formality. 

The  situation  in  the  present  case  as  regards  constructive 
receipt  is  similar  to  that  in  Aramo-Stiftung  v.  Commis- 
sioner (2  Cir.),  172  F.  2d  896.  There  the  taxpayer,  a 
foundation  organized  under  the  laws  of  Leitchtenstein, 
was  the  beneficial  owner  of  American  securities  which 
were  registered  in  the  names  of  brokers  or  their  nominees. 
The  securities  were  kept  in  a  safe  deposit  box  rented  by  a 
New  York  corporation,  organized  for  the  purpose  of  act- 
ing as  custodian  of  the  securities.  Dividends  were  paid 
by  the  issuing  corporations  to  the  brokers,  as  registered 
owners,  and  the  brokers  retained  them  as  unclaimed  funds. 
In  July,  1945,  the  taxpayer  advised  the  brokers  that  it  was 
the  owner  of  the  securities,  requested  them  to  pay  the 
income  taxes  due  for  the  years  1940  through  1945,  and 
asked  them  to  transfer  the  balance  to  accounts  in  tax- 
payer's name.  All  of  the  brokers  refused,  asking  more 
satisfactory  evidence  of  taxpayer's  ownership  of  the  se- 
curities, and  in  some  cases  requesting  guarantees  against 
possible  conflicting  claims,  and  stating  that  a  Treasury 
license  would  be  necessary.  The  Tax  Court  held  that  divi- 
dends received  by  the  brokers  during  the  years  1940-1943 
were  constructively  received  by  taxpayer  in  those  years, 
and  the  Court  of  Appeals  affirmed,  stating  (p.  897) : 

".  .  .  These  dividends  were  immediately  available 
to  petitioner  upon  its  proof  of  ownership,  its  obtain- 
ing the  appropriate  license,  and  in  some  cases  its 
presenting  requested  guarantees.  There  is  no  evi- 
dence that  petitioner  could  not  have  complied  with 
these  requirements  if  it  had  attempted  to  do  so,  or 
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that  there  were  any  conflicting  claims  to  the  divi- 
dends. In  other  words,  we  agree  that  petitioner  con- 
structively received  the  dividends,  for  nothing  in  the 
record  indicates  that  there  was  any  'substantial  limi- 
tation or  restriction'  on  its  right  to  get  actual  pos- 
session of  them  at  any  time  it  chose  really  to  go  after 
them." 

The  requirements  of  the  Corporation  Commissioner  in 
the  present  case  as  to  waivers  and  approval  of  an  escrow 
holder  are  strikingly  similar  to  the  requirements  as  to 
proof  of  ownership,  execution  of  guarantees  and  obtain- 
ing a  Treasury  Department  license  in  the  Aramo-Stiftung 
case.  It  is  submitted  that  here  also  there  is  nothing  in 
the  record  to  indicate  that  there  was  any  substantial  limita- 
tion or  restriction  on  Northrop's  right  to  get  actual  pos- 
session of  the  shares  at  any  time  he  ''chose  really  to  go 
after  them." 

3.  The  Rights  to  Shares  Received  by  Petitioners  in  1939 
Constituted  the  Equivalent  of  Cash  to  the  Extent  of  Fair 
Market  Value,  if  Any,  in  That  Year, 

Although  the  term  "equivalent  of  cash"  has  been  called 
largely  a  misnomer  (2  Mertens,  Federal  Income  Taxation, 
Sec.  11.02),  we  believe  that,  properly  used  and  defined,  it 
furnishes  a  useful  tool  to  demonstrate  the  soundness  of 
our  position  with  regard  to  the  year  of  receipt  of  income 
by  petitioners. 

As  a  preliminary  step,  let  us  see  what  is  meant  by  the 
term  "equivalent  of  cash."  The  elementary  concept  of 
income  as  solely  cash  received  was,  of  course,  long  ago 
abandoned  in  tax  law.  Various  economic  benefits,  other 
than  cash,  have  long  been  treated  as  taxable  income,  and 
this  is  true  whether  the  taxpayer  is  on  a  cash  or  accrual 
basis. 
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As  stated  by  the  Supreme  Court  in  Commissioner  v. 
Smith, Z2A\5.  S.  177,  181: 

"Section  22  (a)  of  the  Revenue  Act  is  broad 
enough  to  include  in  taxable  income  any  economic  or 
financial  benefit  conferred  on  the  employee  as  com- 
pensation, whatever  the  form  or  mode  by  which  it  is 
effected." 

Mertens  in  his  treatise  on  ''The  Law  of  Federal  Income 
Taxation"  devotes  an  entire  chapter  to  "Income  and  De- 
ductions in  the  Equivalent  of  Cash"  (Vol.  2,  Ch.  11).  He 
states  in  Section  11.02: 

"The  term  'equivalent  of  cash'  as  used  in  the  de- 
termination of  liability  for  income  tax  is  largely  a 
misnomer.  Basically  the  term  means  that  property 
has  been  received  which  is  other  than  cash  and  which 
has  a  fair  market  value.  It  implies  that  the  value  is 
just  as  determinable  as  though  cash  were  received, 
also  that  the  taxpayer  has  something  which  is  pres- 
ently disposable  the  same  way  as  cash  is  disposable. 
The  term,  however,  has  taken  on  over  the  years  a 
broader  meaning.  Occasionally  it  means  receipt  of 
benefits  and  at  other  times  it  may  mean  a  substitute 
for  income  or  a  flow  of  satisfaction  or  a  benefit  ac- 
crued. A  review  of  comparatively  recent  cases  indi- 
cates that  the  old  doctrine  of  equivalent  of  cash  is 
outmoded  and  that  an  entirely  new  orientation  of  this 
concept  is  required." 

Although  The  Tax  Court  did  not  define  "equivalent  of 
cash"  in  its  opinion,  the  term  can  have  only  its  basic  mean- 
ing in  the  present  case,  namely,  that  presently  disposable 
property  has  been  received  which  is  other  than  cash  and 
which  has  a  fair  market  value.     2  Mertens,  Sec.   11.02, 
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supra.  In  finding  that  the  Northrop  promotional  shares 
had  a  fair  market  value  of  $4.00  a  share  as  of  March  4, 
1940  [R.  49],  The  Tax  Court  was  itself  applying  the 
equivalent  of  cash  doctrine  as  defined  above.  As  evidence 
to  support  its  finding  that  petitioners  in  1940  received  the 
equivalent  of  cash,  The  Tax  Court  relied  almost  wholly 
upon  the  Ellsworth-Smith  transfer  w^hich  was  consum- 
mated November  28,  1939  [R.  39-40],  referring  to  it  as 
"the  best  available  indication  of  the  approximate  value  of 
the  promotional  shares."     [R.  55.] 

For  reasons  hereinafter  stated,  we  believe  that  the  Ells- 
worth-Smith transfer  furnishes  no  evidence  of  fair  market 
value  of  Northrop's  shares  on  November  28,  1939,  or  on 
March  4,  1940,  or  on  any  other  date.  If  we  are  correct 
in  this,  then  Northrop  did  not  receive  the  equivalent  of 
cash  either  in  1939  or  in  1940.  However,  if  the  Ellsworth- 
Smith  transfer  is  any  evidence  that  the  Northrop  shares 
had  fair  market  value  on  March  4,  1940  (which  we  do  not 
concede),  it  is  equal  or  stronger  evidence  that  Northrop's 
rights  to  shares  had  fair  market  value  on  November  28, 
1939,  and  that  such  rights  constituted  the  equivalent  of 
cash. 

The  Tax  Court  attempts  to  avoid  this  obvious  incon- 
sistency in  its  decision  by  "rejecting"  the  application  of 
the  equivalent  of  cash  theory  on  the  ground  that  "we  do 
not  think  that  petitioners  accepted  these  contract  rights  as 
payment."  [R.  52.]  In  answer  to  this,  it  may  be  pointed 
out  first  that  there  is  nothing  in  the  record  to  support  The 
Tax  Court's  statement  that  the  "contract  rights"   were 


neither  given  nor  accepted  by  petitioners  as  payment  of 
the  Company's  undertaking  to  issue  shares.  On  the  con- 
trary, the  evidence  shows  that  the  parties  were  not  par- 
ticularly concerned  with  when  the  certificates  evidencing 
their  shares  might  be  issued,  but  were  vitally  concerned 
with  the  date  that  their  rights  to  shares  ''accrued."  Such 
evidence  is  found  in  the  language  in  each  of  the  six  con- 
tracts for  issuance  of  promotional  shares  [Exs.  3-C  to 
8-H,  inch]  to  the  effect  that  each  individual's  rights  to 
shares  "shall  be  deemed  to  have  accrued  as  of  the  date  of 
sale  of  the  shares  which  shall  have  determined  his  right 
thereto."  Further  evidence  on  this  point  is  furnished  by 
the  fact  that  while  the  stock  certificates  unquestionably 
could  have  been  issued  within  a  few  days  after  November 
28,  1939,  the  parties  did  nothing  about  it  until  January, 
1940,  and  did  not  cause  the  certificates  actually  to  be  issued 
until  more  than  three  months  had  elapsed  after  their  rights 
thereto  had  accrued.     [Stip.  pars.  29-34,  R.  72-74.] 

This  brings  us  to  our  second  point  on  the  payment 
question.  The  Tax  Court  cited  four  cases  {San  Jacinto 
Life  Insurance  Co.,  34  B.  T.  A.  186;  Frank  Kuhn,  34 
B.  T.  A.  274;  Great  Southern  Life  Insurance  Co.,  ZZ  B. 
T.  A.  512,  affirmed  89  F.  2d  54,  certiorari  denied,  302  U. 
S.  698,  and  Schlemmer  v.  United  States,  94  F.  2d  77)  to 
support  its  conclusion  that  the  equivalent  of  cash  theory 
has  no  application  to  the  present  situation.  All  of  these 
cases  involved  promissory  notes,  and  it  is  submitted  that 
they  are  not  in  point,  because  in  each  there  was  simply  a 
substitution  of  new  evidence  of  indebtedness  for  a  pre- 
existing money  obligation.     It  may  be  noted  in  passing 
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that  in  Schlemmer  v.  United  States,  supra,  there  was  ac- 
tual testimony  that  the  note  in  question  was  not  taken  in 
payment,  but  only  as  more  permanent  evidence  of  the  debt 
(94  F.  2d  at  78).  But  whatever  the  rule  may  be  as  to 
whether  the  giving  of  a  promissory  note  constitutes  pay- 
ment (C/.  Anthony  P.  Miller,  Inc.  v.  Commissioner  (3 
Cir.),  164  F.  2d  268),  we  submit  that  such  rule  has  no 
application  to  the  present  case,  which  involves  shares  of 
stock  and  not  obligations  to  pay  money. 

The  distinction  between  a  simple  money  obligation  and 
an  obligation  to  sell  or  issue  stock  not  readily  procurable 
elsewhere  is  instantly  apparent.  An  obligation  to  pay 
money  is  generally  enforceable  only  at  law,  and  is  treated 
as  a  receivable  until  actually  paid  in  cash  or  by  check  or 
in  some  instances  by  promissory  note.  An  enforceable 
contract  to  convey  land,  or  a  unique  chattel,  or  shares  of 
stock  which  are  not  readily  obtainable  elsewhere,  on  the 
other  hand,  is  enforceable  in  equity  and  operates  to  create 
an  equitable  title  to  such  property  in  the  vendee.  As  here- 
tofore pointed  out,  the  petitioners  by  November  28,  1939, 
had  acquired  a  well  defined  property  interest,  specifically 
enforceable  in  a  court  of  equity.  To  paraphrase  the  term 
used  by  The  Tax  Court,  they  received  in  1939  at  least 
the  "equivalent  of  shares."  If  such  equivalent  of  shares 
had  a  fair  market  value  in  1939  (as  The  Tax  Court  im- 
pliedly found),  then  the  petitioners  received  the  equivalent 
of  cash  in  that  year,  and  The  Tax  Court  should  have  so 
held. 
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B.  The  Valuation  of  Petitioners'  Stock  at  $4  Per 
Share  Is  Arbitrary,  Excessive,  Not  Supported  by 
the  Evidence,  and  the  Result  of  Fallacious  Rea- 
soning. 

1.      The   Ellsworth-Smith   Exchange   Is   No   Evidence   What- 
ever   of    the    Fair    Market    Value    o£    Petitioners'    Stock. 

The  finding  and  decision  of  The  Tax  Court  that  the 
Class  A  shares  and  Class  B  shares  received  by  petitioners 
had  a  fair  market  value  of  $4  each  is  predicated  squarely 
on  the  Ellsworth-Smith  exchange.  This  transfer  is  said 
by  the  Court  to  be  "the  best  available  indication"  of  vahie 
of  the  promotional  shares  and  to  offer  "a  reliable  approxi- 
mation of  value."  [R.  55.]  The  process  followed  by  the 
Court  was  to  make  a  small  adjustment  from  the  value 
paid  by  Smith  in  that  transaction,  and  apply  the  adjusted 
figure  directly  to  petitioners'  stock. 

If,  therefore,  application  of  the  Ellsworth  exchange  to 
petitioners'  stock  is  erroneous  either  because  there  is  no 
connection  between  them  in  logic,  or  because  in  making 
its  adjustment  the  Court  neglected  to  give  effect  to  an 
important  difference  between  the  stock  involved  in  the  two 
cases,  the  Court's  finding  and  conclusion  as  to  value  loses 
its  entire  foundation  and  must  fall.  We  propose  to  show 
that  the  Court  erred  in  both  these  respects. 
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(a)  The  Value  Paid  for  All  of  Ellsworth's  Stock 
Bears  No  Logical  Relation  to  the  Value  of 
All  Petitioners'  Stock. 

Here  we  propose  to  show  that  the  reasoning  followed 
by  the  Court  is  necessarily  and  inherently  fallacious.  The 
error  committed  by  the  Court  is  plain  and  fundamental. 
The  fallacy  lies  in  determining  the  average  amount  per 
share  paid  by  Smith  for  all  Ellsworth's  stock,  and  applying 
that  average  (even  with  the  slight  adjustment  made  by 
the  Court)  to  all  of  petitioners'  stock.  The  analysis  of 
this  obvious  logical  fallacy  follows. 

(1)  The  ''Average"  Method  Makes  a  Wholly  Arbitrary 
Cornparison  Unless  A  and  B  Shares  Had  the  Same 
Value. 

The  stock  transferred  in  the  Ellsworth-Smith  transac- 
tion consisted  of  1.538  A  shares  and  2,307  B  shares — a 
ratio  of  2  A  shares  to  3  B  shares.  [Findings,  R.  39.] 
The  Court  said  the  transfer  indicates  an  approximate 
value  of  $4.50  per  share — that  is,  for  the  whole  3,845 
shares.  By  reason  of  the  managerial  relationship  of 
Northrop  to  the  Company  (not  existing  in  the  case  of 
Ellsworth),  the  larger  number  of  shares  in  Northrop's 
case,  and  the  unproved  position  of  the  Company,  the 
Court  slightly  reduced  the  $4.50  figure  to  $4 — again  for 
all  shares,  A  and  B  alike.    [Opinion,  R.  55.] 

Giving  effect  to  this  adjustment,  then,  the  Court  found 
that  1,538  A  shares  plus  2,307  B  shares  were  worth  $15,- 
380 — or  2  A  shares  plus  3  B  shares  were  worth  $20.  The 
Ellsworth  transaction  can  possibly  be  evidence  only  of 
the  fact  that  this  i)articular  combination  of  shares  had 
this  value.  The  A  shares  could  be  worth  between  $10 
per  share  and  zero,  and  the  B  shares  between  zero  and 
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$6.67  per  share,  the  value  of  each  class  declining  as  the 
other  increases,  and  vice  versa. 

The  stock  received  by  Northrop  consisted  of  15,384 
A  shares  and  38,461  B  shares — a  ratio  of  2  A  shares  to 
5  B  shares.  The  asserted  fact  that  Ellsworth's  stock  had 
an  average  value  of  $4  per  share  is  no  evidence  whatso- 
ever that  Northrop's  stock  had  an  average  value  of  $4  per 
share. 

To  use  a  homely  example:  Jones  owns  two  horses  and 
five  cows.  The  question  of  their  value  is  in  issue.  Evi- 
dence is  given  that  Mr.  Smith  sold  two  horses  and  three 
cows  for  $20  for  the  lot — averaging  $4  per  unit.  It  does 
not  follow  that  Jones'  livestock  has  an  average  value  of 
$4  per  unit  or  a  total  of  $28. 

This  is  obvious.  The  fallacy  lies  in  the  fact  that  the 
proportions  of  horses  and  cows  are  different  in  the  two 
cases. 

In  the  instant  case  the  same  fallacy  exists.  At  an 
average  of  $4  per  share,  Northrop's  stock  had  a  value  of 
$215,380.  However,  an  A  stock  value  of  $7  per  share 
and  a  B  stock  value  of  $2  per  share  would  be  equally 
compatible  with  the  Ellsworth-Smith  transfer,  as  in  his 
case  the  average  would  still  be  $4  per  share;  but  in  such 
case  the  value  of  Northrop's  stock  would  be  only  $184,610. 
(The  figures  used  are  only  for  the  purpose  of  illustration.) 

The  point  does  not  require  belaboring.  It  is  simply 
that  reasoning  from  the  Ellsworth  exchange  without  de- 
termining the  values  of  A  and  B  shares  separately,  is 
impossible  where  there  is  a  difference  in  the  ratios  of  the 
two  classes.  The  only  instance  in  which  this  obvious 
logical  fallacy  does  not  exist  is  when  the  values  of  A  and 
B  shares  are  identical.  We  therefore  turn  to  a  considera- 
tion of  the  evidence,  or  absence  thereof,  to  support  a  con- 
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elusion  that  a  share  of  A  stock  had  the  same  value  as  a 
share  of  B  stock  on  March  4,  1940. 

(2)  There  Is  No  Evidence  That  A  and  B  Shares  Had 
the  Same  Value,  if  Either  Had  Any  Value. 
It  is  of  course  true  that  both  of  petitioners'  expert  wit- 
nesses testified  that  neither  the  A  shares  nor  the  B  shares 
received  by  Northrop  had  any  fair  market  value  on  March 
4,  1940.  They  gave  their  opinion  that  the  A  shares  had 
no  fair  market  value  and  that  the  B  shares  had  no  fair 
market  value.  This  cannot  be  twisted  into  evidence  that 
if  the  A  shares  had  fair  market  value,  the  B  shares  had 
an  equal  fair  market  value.  Having  reached  their  opin- 
ions that  the  A  shares  had  no  fair  market  value,  it  ob- 
viously followed  (because  of  the  junior  position  of  the  B 
class)  that  the  B  shares  were  in  the  same  condition.  The 
experts  could  not  indicate  a  lower  value  for  the  B  shares 
by  giving  them  "red"  or  negative  value. 

What  else  is  there  in  the  record  to  support  the  finding 
(which  is  indispensable  to  any  reliance  whatever  on  the 
Ellsworth-Smith  exchange)  that  shares  of  these  two 
classes  had  the  same  value?  It  is  submitted  that  the  most 
painstaking  search  of  the  record  discloses  no  scintilla  of 
evidence  to  this  efifect.  Certainly  the  Ellsworth  transfer, 
relied  upon  so  heavily  by  the  Court,  is  no  evidence  of  this 
purported  fact.  The  Court's  effort  [R.  54-55]  to  justify 
its  erroneous  conclusion  of  equivalence  in  value  is  con- 
sidered in  detail  below. 

On  the  other  hand,  there  is  ami)le  evidence  that  the 
B  shares  were  so  heavily  restricted,  above  and  beyond  the 
A  shares,  that  failure  to  distinguish  between  them  is 
clearly  arbitrary.     Thus: 

(a)   A  shares  were  restricted  as  to  dividends  only 
so  long  as  they  should  remain  in  escrow  under  the 
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Corporation  Commissioner's  permit.  [Findings,  R. 
38.]  In  addition  to  the  same  restriction,  no  dividends 
could  be  received  on  B  shares  under  the  Articles  of 
Incorporation  until  July  1,  1942  and  none  thereafter 
unless  specified  earnings  per  A  share  were  received 
by  the  Company.     [Findings,  R.  41.] 

(b)  So  long  as  A  shares  remained  in  escrow  they 
could  not  participate  in  liquidating  distributions  until 
the  shares  owned  by  the  public  had  been  fully  liq- 
uidated at  the  rate  of  $6  per  share.  [Findings,  R. 
37.]  B  shares  suffered  from  this  same  restriction 
indefinitely,  even  after  release  from  escrow.  [Find- 
ings, R.  41-42.] 

(c)  Sixty  per  cent  of  Northrop's  B  shares  were 
subject  to  an  option  (not  applicable  to  any  of  the  A 
shares)  held  by  the  Company  to  purchase  the  same 
at  25  cents  per  share  in  the  event  of  Northrop's  de- 
cease or  termination  of  his  employment  by  reason  of 
his  default.      [Findings,   R.   35-36.] 

(d)  All  B  shares  would  become  void  if  no  "ad- 
justed net  profits"  were  earned  by  the  Company  either 
during  the  five-year  period  commencing  August  1, 
1939,  or  during  the  three-year  period  commencing 
August  1,  1941.  [Findings,  R.  42.]  No  such  limita- 
tion was  imposed  on  the  A  shares. 

B  shares  could  escape  these  heavy  burdens  and  attain 
parity  with  A  shares  only  upon  conversion  into  A  shares. 
They  would  become  so  convertible  on  August  1,  1944  only 
if  adjusted  net  profits  had  then  amounted  to  50  cents  per 
Class  A  share  each  year  for  the  five-year  period  commenc- 
ing August  1,  1939,  or  for  the  three-year  period  com- 
mencing August  1,  1941.  If  such  earnings  should  be  less 
than  50  cents   per  annum  per   Class   A  share   for   such 
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period,  then  Class  B  shares  were  to  be  convertible  into 
a  proportionately  smaller  number  of  Class  A  shares. 
They  could  become  convertible  prior  to  August  1.  1944, 
only  if  and  when  the  adjusted  net  profits  computed  from 
either  August  1,  1939,  or  from  August  1,  1941,  should 
amount  in  total  to  $1,000,000.     [Findings,  R.  42.] 

In  the  face  of  these  undisputed  facts,  it  is  impossible  to 
conclude  that  shares  of  these  two  classes  had  identical, 
or  even  approximately  the  same,  values.  Yet  without 
this  vital  link  the  chain  with  which  the  Court  seeks  to 
bind  the  Ellsworth  transaction  to  the  fair  market  value  of 
petitioners'  shares  falls  in  pieces. 

(3)   The  Reasons  Advanced  by  the  Court  for  Valuing  A 
and  B  Shares  Alike  Are  Clearly  Erroneous. 

In  concluding  this  phase  of  the  argument,  it  is  necessary 
to  consider  one  by  one  the  reasons  advanced  by  the  Court 
for  failing  to  value  separately  the  A  and  B  shares  re- 
ceived by  Northrop.  The  Court  frankly  admits  [R.  54] 
that  it  "treated"  the  shares  of  the  two  classes  "as  equiva- 
lents." 

Note  carefully  this  wording.  The  Court  does  not  flatly 
state  that  they  were  equivalents,  but  only  that  it  "treated" 
them  as  such.  At  the  outset  it  is  urgently  submitted  that 
the  Court  meant  what  it  said,  missing  entirely  the  point 
made  above  that  the  respective  ratios  of  the  two  classes  of 
stock  involved  in  the  Ellsworth  transaction  dififered  great- 
ly from  those  received  by  Northrop.  This  conviction  is 
strengthened  by  the  language  immediately  following,  that 
this  treatment  was  adopted  "for  convenience  and  sim- 
plicity." [R.  54.]  It  is  obvious  that  the  Court  would  not 
have  adopted  a  method  or  procedure  of  "treatment"  of 
the  case,  just  because  it  was  more  convenient  and  simpler 
to  do  so,  if  it  had  realized  that  by  so  doing  it  was  involv- 


ing  itself  in  a  fallacy  of  logic  which  was  bound  to  result 
in  an  arbitrary  and  excessive  valuation  of  Northrop's 
stock.  Hence,  we  reiterate,  the  Court  did  not  conclude 
that  the  B  shares  actually  were  the  equivalent  of  A  shares 
in  value. 

Nevertheless,  the  opinion  does  proceed  to  attempt  to 
support  this  theory  of  equivalents  on  the  basis  of  reality. 
It  makes  these  points  which  are  disposed  of  as  follows: 

(i)  The  "parties  approach  the  problem"  as  if 
shares  of  the  two  classes  were  equivalent.     [R.  54.] 

The  Commissioner's  contention  for  a  value  of 
$6.25  per  share  without  distinction  between  classes 
cannot,  of  course  be  held  against  or  estop  the  peti- 
tioners. The  petitioners  asserted  that  the  shares  of 
neither  class  received  by  them  had  any  fair  market 
value.  However,  conscious  of  the  possibility  that  the 
Court  might  find  some  value  for  the  A  shares,  the 
petitioners  strongly  emphasized  in  their  briefs  the 
peculiar  burdens  that  rested  on  the  B  shares,  of 
which  the  A  stock  was  free.  The  Court's  statement, 
as  applied  to  petitioners,  is  simply  incorrect.  They 
never  conceded,  or  even  intimated,  that  if  the  A 
shares  had  a  fair  market  value  the  B  shares  had  the 
same  value. 

(ii)  The  limitations  imposed  on  all  the  promotional 
stock  "virtually  eliminated  any  distinction"  between 
the  two  classes,  "as  a  practical  matter."  The  junior 
position  of  Class  B  shares  does  not  have  "sig- 
nificance" because  of  the  waivers  as  to  dividends  and 
distributions.    [R.  54-55.] 

Although  the  limitations  imposed  by  the  Commis- 
sioner of  Corporations  applied  in  common  to  both 
classes   of   promotional   shares,    the    B    shares    were 


burdened  by  the  Articles  of  Incorporation  and  the 
employment  contracts  with  a  series  of  extremely  im- 
portant restrictions  which  did  not  apply  at  all  to  the 
A  shares  received  by  Northrop.  These  are  detailed 
above  (pp.  42-43).  It  is  just  not  true  that  virtually 
no  difference  remained  between  the  two  classes  of 
shares  received  by  Northrop.  And  what  does  the 
Court  imply  by  its  use  of  the  word  "virtually"  and 
the  phrase  "as  a  practical  matter"? 

(iii)  The  option  to  repurchase  has  "little  sig- 
nificance" because  the  petitioners  were  the  directors 
of  the  Company.     [R.  54.] 

We  ask  again,  what  does  the  Court  imply  by  using 
the  word  "little"?  If  distinction  between  the  two 
classes  persisted  even  to  a  slight  degree  despite  the 
promotional  limitations  "virtually"  eliminating  it  "as 
a  practical  matter,"  and  despite  the  option  having 
"little"  significance,  the  Court  erred  as  a  matter  of 
law  in  applying  the  Ellsworth-Smith  average  price  to 
Northrop's  stock.  We  respectfully  object  to  the  Court 
attempting  to  be  practical  at  the  expense  of  being 
right. 

However,  the  implication  that  the  petitioners,  being 
directors,  would  refrain  from  exercising  the  option 
regardless  of  circumstances  is  untenable.  The  peti- 
tioners at  all  times  constituted  a  minority  of  the  di- 
rectors. Northrop  was  a  minority  of  one;  Mrs. 
Northrop  was  never  a  board  member.  If  the  right 
to  exercise  the  option  should  arise  because  of  North- 
rop's death,  he,  of  course,  would  not  be  there  to  cast 
his  vote  and  iniluence  against  an  exercise.  If  arising 
because  of  termination  of  his  employment  by  rea- 
son of  his  default  under  the  employment  agreement, 
it  may  be  speculated  with  reasonable  certainty  that 
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his  vote  and  influence  would  not  long  persist.  The 
very  circumstance  giving  rise  to  the  right  of  exercise 
would  necessarily  deprive  his  directorship  of  all  sig- 
nificance. 

(iv)  Exercise  of  the  option  would  have  resulted 
in  an  "increase  [of]  the  value  of  the  Class  A  shares." 
[R.  54.] 

Even  if  true,  this  would  not  justify  averaging 
Northrop's  stock  at  approximately  the  same  figure  as 
the  average  price  paid  for  Ellsworth's  stock  by 
Smith,  By  its  statement  the  Court  impliedly  admits 
that  the  option  is  a  depressing  factor  as  to  the  B 
stock,  but  argues  that  to  the  extent  the  B  value  is 
depressed  thereby  the  A  value  is  correspondingly  in- 
creased. But  as  shown  above,  ignoring  the  difference 
(admitted  by  the  Court  here)  in  value  between  A 
and  B  shares,  and  then  applying  the  average  in  Ells- 
worth's case  to  all  Northrop's  shares  without  recog- 
nizing the  difference  in  the  relative  proportions  of 
the  two  classes  in  the  two  cases,  renders  the  logical 
process  wholly  invalid. 

However,  the  statement  is  demonstrably  untrue  as 
applied  to  the  Northrop  stock,  for  the  following 
reasons : 

First — If  the  Court  means  anything  by  this  asser- 
tion it  must  mean  that  upon  exercise  of  the  option 
the  full  value  theretofore  represented  by  Northrop's 
A  and  B  shares  combined,  would  thereafter  inhere  in 
his  A  shares.    Let  us  test  this  dictum : 

At  $4  per  share  the  Northrop  A  stock  (15,384 
shares)  would  be  worth  $61,536  and  his  optioned  B 
stock  (23,077  shares)  would  be  worth  $92,308.  The 
Court  says  that  if  the  optioned  B  shares  were  pur- 
chased at  25  cents  per  share  (a  total  purchase  price 


of  $5,769),  the  difference  between  this  purchase  price 
and  the  asserted  value  of  such  shares  ($92,308) 
would  be  added  to  his  A  shares.  Adding  this  differ- 
ence of  $86,539  to  the  former  A  share  value  of 
$61,536  produces  a  value  of  $148,075  for  these 
15,384  shares,  or  $9.63  per  share.  Thus  the  Court  in 
essence  says  that  even  if  Northrop's  optioned  B 
shares  were  actually  worth  only  25  cents  each,  his 
highly  restricted  A  shares  were  really  worth  at  least 
$1.63  per  share  more  than  the  highest  price  paid  for 
unrestricted  A  shares  at  any  time  during  the  year 
1940,  /.  e.,  $8  per  share.    [R.  48.] 

Second — Of  course,  the  Court's  error  which  leads 
to  the  absurd  result  just  shown  lies  in  assuming  that 
the  purchase  of  Northrop's  optioned  B  shares  would 
benefit  Northrop's  A  shares  alone,  to  the  exclusion 
of  all  other  A  shares.  This  assumption  is  obviously 
wrong.    Here  are  the  actual  mathematics  of  the  case: 

If  Northrop's  optioned  B  shares  having  a  pos- 
tulated worth  of  $4  per  share,  w^re  purchased  by  the 
Company  at  25  cents  per  share,  Northrop  would 
thereby  incur  a  loss  of  $3.75  per  share,  or  a  total  loss 
of  $86,539.  The  Court  says  the  value  of  his  A  shares 
would  be  increased  by  the  same  amount.  On  the  con- 
trary, this  amount  would  redound  equally  to  the  bene- 
fit of  the  approximately  280,000  A  shares  outstand- 
ing [R.  46],  at  the  rate  of  less  than  31  cents  per 
share.  Northrop's  15,384  A  shares  would  benefit  only 
to  the  extent  of  about  $4,750.  Far  from  breaking 
even  on  the  transaction,  as  the  Court  says  he  would, 
Northrop  would  have  a  net  loss  of  approximately 
$81,789. 

(v)  "The  provision  calling  for  cancellation  of 
Class    B    shares     ...     if   they    failed   to   become 


convertible"  has  no  significance  because  such  cancel- 
lation would  occur  only  if  there  were  no  adjusted  net 
profits,  and  therefore  the  A  shares  "would  have  re- 
mained in  escrow  subject  to  the  waivers."    [R.  54.] 

First,  it  should  be  noted  that  the  Court  has  its  facts 
wrong.  In  actual  fact  5,240  of  his  A  shares  were  re- 
leased to  Northrop  on  November  19,  1940  [R.  41], 
whereas  the  Company  had  no  net  earnings  until  its 
fiscal  year  ending  July  31,  1942  [R.  47]  and  none 
of  the  Class  B  shares  became  convertible  until  Au- 
gust 1,  1942  [R.  42]. 

In  the  second  place  the  Court  overlooks  entirely 
the  very  reasonable  possibility  that  the  Company 
might  have  some  earnings,  but  less  than  the  rate 
required  to  permit  conversion  of  all  B  shares  on  a 
share  for  share  basis.  In  that  event,  the  B  shares 
would  be  convertible  into  a  proportionately  smaller 
number  of  A  shares,  and  the  A  shares  would  be  re- 
leased from  the  escrow  and  the  enforced  waivers. 

Aside  from  these  factual  errors,  the  only  meaning 
we  can  read  into  this  statement  is  that  in  the  cir- 
cumstances supposed  by  the  Court  Northrop  would 
be  no  worse  ofif  with  only  his  A  shares  than  he  would 
with  both  A  and  B,  because  the  latter  would  be 
worthless  both  before  and  after  cancellation.  It  is 
implied  that  in  this  situation  both  classes  of  promo- 
tional stock  would  be  worthless,  and  hence  both  may 
be  valued  alike;  and  further  that  the  A  shares  would 
be  worthless  because  they  would  be  still  "in  escrow 
subject  to  the  waivers." 

If  being  "in  escrow  subject  to  the  waivers"  causes 
worthlessness,  then  all  the  stock  received  by  North- 
rop was  without  fair  market  value  as  contended  by 
petitioners   and   contrary   to   the   Court's   conclusion. 
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Yet  no  other  reason  is  suggested  why  the  A  shares 
would  be  worthless  in  the  supposed  circumstances. 

Perhaps  too  much  space  has  been  devoted  to  the 
Court's  self-justification  for  its  treatment  of  A  and 
B  shares  received  by  Northrop  as  equivalent  in  value, 
share  for  share.  But  this  point  is  of  the  very  essence. 
For  if,  as  contended  by  petitioners,  there  is  no  evi- 
dence in  the  record  that  the  two  types  of  shares  had 
equal  value,  and  the  Court's  reasons  for  concluding  that 
they  did  were  all  erroneous,  then  it  inevitably  follows  that 
application  to  all  Northrop's  shares  of  an  average  derived 
from  Ellsworth's  exchange  of  his  shares  is  necessarily 
productive  of  an  arbitrary  value  unsupported  by  any  evi- 
dence. 

(b)  The  Court's  Failure  to  Give  Effect  to  the 
Company's  Option  as  to  a  Portion  of  North- 
rop's B  Shares  in  Applying  the  Ellsworth  Ex- 
change Price  to  Northrop,  Is  an  Error  of  Law. 

The  Court  says  that  in  translating  the  Ellsworth  ex- 
change price  of  approximately  $4.50  per  share  into  a 
value  of  $4  per  share  for  Northrop's  stock,  it  gave  con- 
sideration and  effect  "to  such  factors  as"  the  managerial 
relation  of  Northrop  to  the  Company,  the  large  number 
of  shares  he  received,  and  the  unproven  position  of  the 
Company.  [R.  55.]  The  Court  does  not  here  list  the 
Company's  option  which  affected  23,077  of  his  B  shares — 
almost  43  per  cent  of  his  total  stock.  Nor  can  it  be  con- 
tended that  this  factor  was  included  within  the  embrace 
of  the  phrase  "such  factors  as,"  because  the  Court 
squarely  negatives  this  possibility  by  saying: 

"The  Company's  option  to  repurchase  the  promo- 
tional Class  B  stock  for  25  cents  a  share  seems  to 
us  to  have  little  significance  for  evaluation  pur- 
poses    .     .     ."     [R.   54.] 


—Si- 
Failure  to  give  effect  to  this  vital  difference  between 
Ellsworth's  stock  (none  of  which  was  subject  to  any 
such  option)  and  Northrop's  stock  is  a  clear  error  of 
law  that  renders  arbitrary  and  excessive  the  Court's  con- 
clusion. This  distinction  robs  the  Ellsworth  sale  of  all 
probative  value  it  might  otherwise  have  had. 

That  such  an  option  has  an  extremely  important  effect 
on  fair  market  value  is  established  beyond  any  doubt  by 
numerous  decisions.  In  option  cases  where  there  is  in 
existence  a  presently  exercisable  right  in  another  to  com- 
pel the  owner  of  property  to  sell  it  at  a  fixed  price, 
that  option  price  is  uniformly  held  to  constitute  the  abso- 
lute upper  limit  of  the  fair  market  value  of  the  property 
subject  to  the  option.  Helvering  v.  Salvage,  297  U.  S.  106, 
109;  Lomh  v.  Sugden  (2  Cir.),  82  F.  2d  166;  Wilson  v. 
Bowers  (2  Cir.),  57  F.  2d  682;  Estate  of  Anna  D.  Childs, 
T.  C.  Memo.  Dec.  Docket  No.  111,548,  6-30-43;  Estate 
of  John  Q.  Strange,  B.  T.  A.  Memo.  Dec.  Docket  No. 
106,936,  4-29-42;  Edith  M.  Bensel  et  al,  Executors,  36 
B.  T.  A.  246,  aff'd.  sub.  nom.  Commissioner  v.  Bensel 
(3  Cir.),  100  F.  2d  639;  Helen.  S.  Delone,  6  T.  C.  1188. 

In  cases  where  the  option  price  is  not  irrevocably  fixed 
(such  as  an  option  to  buy  stock  at  its  book  value  some- 
time in  the  future  as  involved  in  Commissioner  v.  Mc- 
Cami  (2  Cir.),  146  F.  2d  385;  Behles  v.  Commissioner 
(7  Cir.),  87  F.  2d  228;  C.  T.  Kline,  44  B.  T.  A.  1052, 
aff'd.  130  F.  2d  742,  cert.  den.  317  U.  S.  697),  or  where 
the  owner  is  bound  to  offer  property  to  another  on  cer- 
tain terms  only  if  he  should  desire  to  sell  (as  in  Wor- 
cester County  Trust  Co.  v.  Commissioner  (1  Cir.),  134 
F.  2d  578;  Krauss  v.  Commissioner  (5  Cir.),  140  F. 
2d  510;  Halsted  James,  3  T.  C.  1260,  aff'd.  (2  Cir.)  148 
F.  2d  236),  the  existence  of  the  options  has  uniformly 
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been  held  to  have  a  depressive  effect  upon  the  market 
value  of  the  optioned  property  (as  compared  with  similar 
property  free  from  the  option)  even  though  the  option 
price  in  such  cases  has  not  been  treated  as  fixing  a  ceiling 
on  market  value. 

In  this  case,  the  option  price  was  not  dependent  upon 
future  uncertainties,  but  was  irrevocably  fixed  at  25  cents 
per  share.  And  the  exercise  of  the  option  was  in  no  way 
dependent  upon  the  desire  of  petitioners  to  sell,  but  only 
upon  the  sole  discretion  of  the  Company  in  either  of  two 
events:  (1)  Northrop's  death  or  (2)  termination  of  his 
employment  contract  by  reason  of  his  default.  The  first 
condition,  at  least,  was  one  wholly  beyond  the  control  of 
petitioners  or  anyone  who  might  buy  their  option  shares, — 
a  condition  which  might  happen  at  any  time,  leaving  the 
holder  of  the  stock  no  choice  but  to  sell  at  the  fixed  price 
of  25  cents  per  share  if  the  Company  should  see  fit  to 
exercise  its  option.  And  the  second  condition,  even  if  the 
matter  of  default  under  his  employment  contract  be 
thought  to  be  within  Northrop's  control,  was  subject  to 
no  volition  on  the  part  of  any  purchaser  of  the  stock. 

In  these  circumstances,  we  submit  that  the  instant  case 
falls  within  the  rule  that  a  definitely  fixed  option  price, 
at  which  an  owner  of  property  can  be  compelled  to  sell 
to  an  option  holder  irrespective  of  the  owner's  desires  in 
the  matter,  constitutes  the  maximum  limit  of  the  fair 
market  value  of  the  property  subject  to  the  option.  Peti- 
tioners' 23,077  Class  B  shares  subject  to  the  Company's 
option  thus  could  not  properly  be  found  to  have  a  fair 
market  value  in  excess  of  25  cents  per  share. 

And  even  if  the  option  here,  because  of  the  conditions 
applicable  to  its  exercise,  be  thought  not  to  fall  within 
the  above  rule,  then  at  the  very  least  the  option  was  a 
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depressive  factor  with  relation  to  the  market  value  of 
the  optioned  stock  which  the  Court  erred  in  disregarding 
or  in  relegating  to  a  position  of  "little  significance."  A 
prospective  purchaser  of  petitioners'  optioned  stock  would, 
of  course,  realize  that  if  Northrop  should  die  or  should 
default  under  his  employment  contract  within  the  option 
period  (events  over  which  the  purchaser  could  have  no 
control),  he  might  be  compelled  to  sell  that  stock  to  the 
Company  at  25  cents  per  share.  It  is  incredible  that  such 
a  purchaser  would  be  willing  to  pay  as  much  for  any 
property  subject  to  such  an  option  as  he  would  for  like 
property  not  so  encumbered. 

Thus,  whether  the  option  be  regarded  as  fixing  an  upper 
limit  on  the  fair  market  value  of  the  Class  B  shares  af- 
fected thereby,  or  merely  as  a  depressive  factor  with  re- 
spect to  such  value  in  relation  to  the  value  of  similar  un- 
optioned  shares,  The  Tax  Court's  failure  to  give  effect 
thereto  constitutes  an  error  of  law.  This  error  is  par- 
ticularly obvious,  and  fatal  to  the  Court's  conclusion,  be- 
cause about  43  per  cent  of  the  property  received  by  peti- 
tioners was  subject  to  the  option,  and  therefore  a  different 
kind  of  property  (at  least  from  a  valuation  standpoint) 
from  any  of  the  property  involved  in  the  Ellsworth-Smith 
transaction.  The  two  cases  are  plainly  and  simply  not 
comparable  to  each  other. 

(c)  The  Ellsworth-Smith  Transaction  Is  Entitled 
TO  Little  or  No  Weight  Because  of  Its  Isola- 
tion, THE  Personal  Solicitation  and  Negotia- 
tion Required,  and  Other  Like  Factors. 

It  has  been  shown  above  that  the  Ellsworth  transfer  is 
in  no  way  pertinent  to  a  determination  of  the  fair  market 
value  of  the  stock  received  by  petitioners,  first,  because  of 
the  difference  in  ratios  of  A  and  B  shares  in  the  two 
instances,  and  second,  because  none  of  Ellsworth's  stock 
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was  subject  to  the  25  cents  option  which  affected  about  43 
per  cent  of  Northrop's  stock.  It  is  now  submitted  that 
even  if  there  were  some  relevance  between  the  Ellsworth 
transaction  and  the  value  of  petitioners'  shares,  still  the 
circumstances  of  the  Ellsworth-Smith  trade  were  such  that 
it  could  properly  be  given  little  or  no  weight  as  evidence 
of  fair  market  value  of  even  the  very  kind  of  shares  which 
it  involved.  Yet  it  is  perfectly  apparent  from  The  Tax 
Court's  opinion  that  overwhelming  weight  was  ascribed  to 
it  in  reaching  the  decision. 

The  Ellsworth  transfer  was,  as  admitted  by  the  Court 
[R.  55],  an  isolated  transaction,  no  other  sale  or  exchange 
of  promotional  stock  having  been  made  prior  to  termina- 
tion of  the  escrow.  The  Court's  characterization  of  this 
as  a  ''somewhat  isolated  transaction"  (emphasis  added)  is 
a  masterpiece  of  understatement.  That  transaction  (1) 
occurred  more  than  three  months  prior  to  the  valuation 
date,  (2)  was  the  result  of  personal  solicitation  and  nego- 
tiation over  a  period  of  90  days  with  a  party  particularly 
interested  in  Southern  California  aviation  stocks,  (3)  in- 
volved only  10  per  cent  of  the  number  of  Class  A  shares 
and  only  6  per  cent  of  the  number  of  Class  B  shares  held 
by  petitioners,  and  (4)  involved  payment  of  a  12  per  cent 
commission  or  profit  to  the  intermediary  negotiating  the 
transaction.  [R.  39,  129-130.]  These  peculiar  and  un- 
usual circumstances  are  sufficient  in  themselves  to  deprive 
that  transaction  of  any  substantial  weight  as  evidence  of 
fair  market  value,  and  one  of  petitioners'  expert  witnesses 
so  testified.  [R.  191.]  See  Wood  v.  United  States  (Ct. 
Cls.),  29  Fed.  Supp.  853  (isolated  transaction  involving 
relatively  small  block  of  shares) ;  Heiner  v.  Crosby  (3 
Cir.),  24  F.  2d  191  at  193  (sales  of  small  lots) ;  Phillips 
V.  United  States  (W.  D.  Pa.),  12  F.  2d  598  at  601  (sales 
of  small  lots) ;  Daniel  Kelly,  et  al,  10  B.  T.  A.  141  at  155 
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(personally  solicited  sales);  Frederick  H.  Zeigen,  10 
B.  T.  A.  844  (personally  solicited  sales  in  small  lots  at  high 
commission  rate) ;  and  Premier  Packing  Co.,  12  B.  T.  A. 
637  at  644  (high  commission  rate). 

2.     There    Is    No    Other    Evidence    to    Support    the    Court's 

Valuation. 

We  have  shown  that  Ellsworth's  exchange  of  his  shares 
cannot  be  logically  related  to  the  issue  of  valuation  of  peti- 
tioner's stock,  and  that  the  former  afifords  no  support  for 
the  Court's  decision.  We  have  made  the  point  that  the 
Ellsworth  transaction  was  obviously  the  prime  cause  for 
the  valuation  of  $4  per  share  placed  by  the  Court  on  all 
the  stock  received  by  petitioners.  Any  argument  that  the 
Court's  error  does  not  require  a  reversal  because  it  said 
also  that  it  had  considered  "all  the  other  pertinent  evidence 
bearing  on  value"  would  be  the  merest  quibble.  As  to 
this,  we  rest  upon  the  language  of  the  opinion.     [R.  55.] 

We  now  propose  to  show  that  there  is  no  evidence  in 
the  record  that  securities  of  the  kinds  received  by  petition- 
ers had  any  fair  market  value  whatever.  To  this  end  it 
is  necessary  to  give  careful  attention  and  analysis  to  the 
various  securities  which  were  issued  by  the  Company,  and 
to  segregate  those  portions  of  the  evidence  which  relate 
severally  to  the  different  kinds  of  securities  which  were 
issued.  , 

In  order  to  avoid  the  pervasive  error  into  which  The 
Tax  Court  fell  it  is  essential  to  list  the  different  kinds, 
categories  or  types  of  securities  issued  by  the  Company. 

These  are: 

Type  1 — A  shares  sold  to  the  public. 
Type  2 — Warrants  to  purchase  A  shares. 
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Type  3 — Escrowed  A  shares  owned  by  persons  not  occu- 
pying responsible  management  positions  (such 
as  those  which  Ellsworth  was  entitled  to  re- 
ceive). 

Type  A — Escrowed  B  shares  owned  by  persons  not  occu- 
pying responsible  management  positions. 

Type  5 — Escrowed  A  shares  owned  by  persons  vital  to 
the  Company  (such  as  those  which  Northrop 
received). 

Type  6 — Escrowed  B  shares  owned  by  persons  vital  to 
the  Company. 

Type  7 — Escrowed  B  shares  which  were  subject  to  the 
option  to  repurchase. 

The  provisions  contained  in  the  articles  of  incorporation, 
Northrop's  employment  contract,  the  Corporation  Commis- 
sioner's permit  and  the  agreements  executed  as  required 
therein,  in  combination  created  most  substantial  and  im- 
portant differences  between  any  one  of  these  types  of 
securities  and  each  of  the  other  six  types.  These  were  so 
basic  as  to  cause  the  securities  themselves  to  differ  in  kind, 
not  merely  in  degree. 

The  Court  did  not  purport  to  predicate  its  conclusion 
on  the  value  of  the  warrants,  so  their  relationship  to  the 
other  types  of  securities  needs  not  be  dwelt  upon.  It  recog- 
nized that  the  value  of  the  A  shares  sold  to  the  public  bore 
no  direct  relation  to  the  value  of  the  shares  in  issue.  This 
leaves  for  consideration  Types  3  to  7,  inclusive. 

The  securities  sold  by  Ellsworth  were  of  Types  3  and 
4.  Those  received  by  Northrop  were  of  Types  5,  6  and  7. 
The  differences  between  them  are: 

(a)   The  effect  of  managerial  ownership,  aft'ecting 
Types  5,  6  and  7,  but  not  Types  3  and  4;  and 
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(b)   The  option  to  repurchase  at  25  cents  a  share, 
affecting  only  Type  7. 

It  has  already  been  noted  that  the  Court  expressly 
recognized  the  validity  of  the  first  of  these  differences, 
giving  it  as  one  of  the  reasons  for  reducing  the  Ellsworth- 
Smith  sale  figure  of  $4.50  to  $4.  The  Court  felt  that  this 
difference,  in  combination  with  discrepancy  in  the  size  of 
blocks  of  shares  involved  and  the  unproved  condition  of 
the  Company  required  the  adjustment  of  50  cents  a  share 
(although  the  last  of  these  three  factors  obviously  bears 
in  no  way  on  a  comparison  of  the  value  of  Ellsworth's 
shares  with  those  of  Northrop). 

Although  the  Court  did  thus  attach  some  significance 
to  the  managerial  relationship  of  Northrop  to  the  Com- 
pany, it  is  submitted  that  it  failed  to  realize  that  the  mana- 
gerial factor  makes  the  shares  of  Types  5  and  6  truly  a 
different  kind  of  property  as  to  valuation  from  what 
would  otherwise  be  their  counterparts.  Types  3  and  4. 

The  evidence  to  this  effect  is  definite,  unqualified,  uncon- 
tradicted and  unshaken  by  cross-examination.  The  wit- 
ness Lester,  president  of  one  of  the  underwriters,  also  one 
of  the  directors  of  the  Company  at  and  before  the  basic 
date  [R.  139],  a  quaHfied  expert  witness,  testified  that  his 
opinion  that  the  shares  received  by  Northrop  had  no  fair 
market  value  was  based  in  part  on  the  fact  that  Northrop, 
Cohu,  Irving,  Bellande  and  Stevens  were  the  foundation 
upon  which  the  whole  corporation,  and  the  sale  of  its 
stock,  was  based  [R.  144] ;  that  with  that  group,  and  its 
peculiar  experiences,  being  tied  in  to  the  Company,  there 
was  a  substantial  financial  prospect  for  success  of  the 
Company  [R.  145-146]  ;  that  that  particular  group  was 
responsible  for  the  marketing  of  the  securities  [R.  146] 
and  that  no  informed  investor  would  have  paid  anything 
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for  the  stock  of  any  of  those  men.  [R.  146.]  On  cross- 
examination  he  testified  that  if  any  of  these  men  had 
offered  their  shares  for  sale,  it  would  have  dissipated  the 
confidence  of  the  public  in  the  enterprise  [R.  161]  ;  that 
if  he  had  known  of  an  offering  by  one  of  these  persons  he 
would  have  recommended  to  his  customers  to  dump  their 
shares  quickly  for  anything  they  might  get,  and  that  they 
would  not  have  received  any  value  for  the  stock  in  those 
circumstances  [R.  162]  ;  that  he  would  have  persisted  in 
such  advice  up  to  the  point  where  there  was  no  orderly 
market  left  [R.  169],  and  that  by  reason  of  the  effect  on 
the  market  and  the  weakening  of  the  Company's  competi- 
tive position  which  would  have  ensued,  there  would  have 
been  only  a  salvage  operation  left.  [R.  170.]  Lester  also 
testified  [R.  150]  that  he  had  taken  the  Ellsworth  trans- 
action into  consideration  and  that  it  was  entirely  different 
for  him  to  have  dropped  out  of  the  enterprise  than  would 
have  been  the  case  with  Northrop ;  that  it  was  not  contem- 
plated that  Ellsworth  had  any  interest  in  the  Company 
and  that  he  had  no  official  position  with  the  Company,  nor 
any  background  in  the  aircraft  industry. 

There  can  be  no  doubt  of  Lester's  qualifications  as  an 
expert — they  were  not  questioned  in  any  respect  by  the 
Government.  Nor  can  it  be  gainsaid  that  Lester  was  an 
"insider"  and  understood  the  circumstances  and  the  vari- 
ous factors  that  made  possible  a  marketing  of  any  stock 
at  all,  and  that  would  have  affected  the  market  for  this 
stock  in  the  event  of  an  offering  by  Northrop  of  any  por- 
tion of  his  stock.  His  testimony  as  to  the  difference  be- 
tween a  sale  by  Ellsworth  and  a  sale  by  Northrop,  as  well 
as  all  his  other  testimony  referred  to  above,  make  per- 
fectly clear  the  difference  in  kind  between  shares  of  Types 
3  and  4  owned  by  Ellsworth  and  shares  of  Types  5  and  6 
owned  by  Northrop. 
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The  differences  between  Types  3  and  4  on  the  one  hand, 
and  Type  7  on  the  other  are  even  more  striking.  In  the 
first  place,  since  Type  7  was  received  only  by  those  per- 
sons who  held  important  positions  of  management  with 
the  Company,  the  differences  already  discussed  are  present 
in  this  comparison  also.  In  addition,  there  is  the  most 
important  distinction  that  the  Company's  option  to  re- 
purchase at  25  cents  a  share  applies  only  to  the  shares 
of  Type  7,  and  not  to  shares  of  any  other  type.  This 
vital  distinction  was  airily  brushed  aside  by  the  Court  with 
the  statement  that  it  ''seems  to  us  to  have  little  significance 
for  evaluation  purposes"  for  the  reasons  stated  in  the 
opinion  immediately  thereafter  and  discussed  at  length 
above  (pp.  46-48).  The  authorities  amply  demonstrate 
that  the  existence  of  such  an  option  puts  the  shares  af- 
fected thereby  into  an  entirely  different  category  for  valua- 
tion purposes  from  similar  shares  not  affected  by  such  an 
option   (see  discussion  at  pp.  50-53  above). 

Because  of  these  differences  in  kind  among  the  various 
types  of  securities  issued  by  the  Company,  the  following 
question  assumes  the  utmost  importance:  What  evidence 
is  there  in  the  record  as  to  the  value  of  shares  of  Types 
5,  6  and  7? 

The  evidence  offered  by  Northrop  consists  of  the  opin- 
ions of  two  admittedly  qualified  experts,  both  of  whom 
testified  that  all  of  Northrop's  shares,  including  his 
Class  A  shares,  his  Class  B  shares  not  subject  to  the 
option,  and  his  Class  B  shares  which  were  subject  to  the 
option,  had  no  fair  market  value.  [R.  143-144,  183-184.] 
The  Government  offered  no  evidence  whatsoever  to  rebut 
this  testimony.  It  contented  itself  to  attempt  on  cross- 
examination,  first,  to  shake  the  witnesses  in  their  opinion 
by  asking  a  series  of  questions  which  were  well  calculated 
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to  produce  that  result  had  it  been  possible,  and  second,  to 
elicit  by  cross-examination  the  general  prospects  of  the 
aircraft  manufacturing-  industry  in  the  circumstances 
which  existed  in  1939  and  1940,  and  the  specific  prospects 
of  Northrop  Aircraft,  Inc.  The  Government  did  not  suc- 
ceed in  shaking  the  opinion  of  the  witnesses.  It  did  suc- 
ceed in  showing  a  fact  which  was  never  questioned  by 
Northrop,  nor  was  attempted  to  be  hidden  or  beclouded  on 
his  behalf,  namely,  that  the  Company,  despite  the  refusal 
of  the  market  to  absorb  the  number  of  shares  which  had 
been  deemed  necessary  to  be  sold  in  order  to  produce  the 
required  working  capital  [R.  44-45],  despite  the  slowness 
with  which  anticipated  orders  were  being  received  [R. 
46,  156],  and  despite  the  knowledge  by  March  4,  1940, 
that  work  already  undertaken  would  show  a  loss  [R.  93] 
whereas  it  had  been  anticipated  that  it  would  break  even 
[R.  90-91],  still  had  prospects  for  success  in  the  business 
and  for  obtaining  its  reasonable  share  of  the  military 
aircraft  orders  which  had  been  increasing  and  which  it 
was  reasonably  anticipated  would  continue  to  increase. 
Without  these  favorable  factors  the  underwriters  would 
not  have  been  able  to  dispose  even  of  the  250,000  shares 
which  they  managed  to  sell,  out  of  a  planned  sale  of 
400,000  shares.  Without  these  favorable  factors  the 
market  for  the  unrestricted  Class  A  shares  which  had 
been  sold  to  the  public  would  not  have  remained  even  as 
high  as  the  minimum  $5  per  share  figure  at  which  shares 
of  this  type  sold  during  the  year  1940.  [R.  48.]  Without 
these  favorable  factors,  the  Company  would  have  been 
doomed  to  the  failure  which  engulfs  such  an  extremely 
large  percentage  of  new  business  enterprises. 

What  the  Court  failed  to  recognize,  and  in  so  failing 
committed  a  clear  error,  is  that  the  generalities  of  this 
kind  appearing  in  the  stipulation  of  facts  and  the  testi- 
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mony afford  no  evidence  that  any  of  the  types  of  security 
other  than  the  unrestricted  Class  A  shares  sold  to  the  pub- 
lic for  cash  had  any  fair  market  value. 

We  comb  the  record  in  vain  for  any  evidence  whatever 
that  the  highly  restricted  shares  received  by  those  persons 
who  held  positions  of  important  managerial  responsibility 
to  the  Company,  indeed  constituted  the  backbone  of  the 
entire  structure,  had  any  fair  market  value.  The  testi- 
mony of  the  qualified  experts  on  this  issue  remains  wholly 
uncontradicted  and  therefore  should  have  been  accepted 
by  the  Court  as  conclusive.  Belridgc  Oil  Co.  v.  Hclvering 
(9  Cir.),  85  F.  2d  762;  Boggs  &  Buhl,  Inc.  v.  Commis- 
sioner (3  Cir.),  34  F.  2d  859.  The  failure  of  the  Gov- 
ernment to  offer  any  testimony  whatsoever  on  the  issue 
of  valuation,  whether  by  way  of  expert  witness  or  other- 
wise, is  of  vital  significance.  In  these  circumstances  not 
only  is  the  Court  unjustified  in  substituting-  its  own  ar- 
bitrary judgment  of  value  for  that  of  the  experts,  but  it 
has  no  choice  but  to  find  in  accordance  with  the  uncontra- 
dicted expert  testimony  which  remains  unrebutted  by  any 
evidence  offered  on  behalf  of  the  Government. 

Far  from  supporting  The  Tax  Court's  determination, 
the  indirect  evidence  relating  to  the  types  of  shares  re- 
ceived by  Northrop  fully  confirms  the  opinions  of  peti- 
tioners' experts.  It  is  established  that  restrictions  upon 
the  sale  of  a  speculative  security  may  deprive  it  of  fair 
market  value. 

Stock  in  a  hazardous,  speculative  and  uncertain  under- 
taking was  held  to  be  without  fair  market  value  in  Tex- 
Pcnn  Oil  Co.  v.  Commissioner  (3  Cir.),  83  F.  2d  518, 
reversing  the  Board  of  Tax  Appeals.  The  Supreme  Court 
affirmed  the  Court  of  Appeals  in  Helvering  v.  Tex- 
Penn  Oil  Co.   (1937),  300  U.  S.  481.    There  the  Com- 
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pany's  bankers  required  the  stockholders  to  agree  not 
to  sell  or  dispose  of  their  stock  for  a  90  day  period,  which 
was  renewable  at  the  bankers'  option  for  another  90  days. 
The  Court  of  Appeals  said  (p.  523) : 

"The  determination  of  the  value  of  the  stock  on 
August  1,  1919,  was  a  mere  speculative  giiess  and  a 
three  or  six  months'  restriction  on  its  sale  makes  the 
guess  wilder  and  more  speculative." 

To  the  same  effect  are  State  Street  Trust  Co.  v.  U.  S. 
(D.  Mass.,  1941),  37  Fed.  Supp.  846,  affirmed  sub.  nom. 
U.  S.  V.  State  Street  Trust  Co.  (1  Cir.),  124  F.  2d  948; 
Propper  v.  Commissioner  (2  Cir.).  89  F.  2d  617;  ScJiith 
Trading  Company  v.  Commissioner  (7  Cir.),  95  F.  2d 
404. 

In  this  case  the  promotional  stock  was  highly  specula- 
tive and  hazardous,  the  company  new  and  untried.  Even 
the  unrestricted  Class  A  shares  sold  to  the  public  were 
referred  to  thus  in  the  prospectus  [Ex.  1-A,  p.  1]  :  "These 
securities  are  offered  as  a  speculation."  Added  to  the 
company's  inability  to  sell  more  than  5/8  of  the  stock 
which  was  offered  to  the  public  [R.  42-44]  was  the  fact 
that  more  money  was  spent  in  the  construction  of  the 
plant  than  had  been  planned  [R.  146.]  On  the  valuation 
date  it  had  only  one  contract  [R.  91]  on  which  it  had 
made  no  deliveries  and  was  losing  money  [R.  96],  had  no 
immediate  prospects  of  obtaining  additional  business  [R. 
91]  and  was  approaching  a  financial  crisis  which  it  barely 
succeeded  in  surmounting.  [R.  147.]  It  is  hard  to  imagine 
an  undertaking  that  would  be  any  more  hazardous,  specu- 
lative and  uncertain,  yet  have  a  fighting  chance  to  survive, 


—63— 

than  was  Northrop  Aircraft,  Inc.  on  March  4,  1940.  In 
the  Hght  of  these  circumstances  and  the  restrictions  on 
free  marlvetabihty  of  the  petitioners'  shares  the  Court  was 
not  justified  in  concluding  that  their  shares  had  any  fair 
market  value. 

On  top  of  all  this  the  petitioners'  stock  was  completely 
subordinated  to  the  publicly  owned  A  shares,  by  the  com- 
bination of  the  articles  of  incorporation,  the  Corporation 
Commissioner's  permit  and  the  waivers  that  were  required 
of  petitioners.  The  calculated  effect  of  these  various  bur- 
dens was  to  make  the  value  of  the  promotional  stock 
entirely  contingent  upon  the  Company's  achieving  a  suf- 
ficient measure  of  success  to  make  secure  the  investments 
of  the  cash-paying  public  stockholders.  The  stock  was 
issued  to  the  organizers  as  a  purely  contingent  reward  for 
their  past  services,  depending  wholly  for  its  value  upon 
the  success  of  their  future  eff'orts.  These  shares  were  well 
characterized  by  the  witness  Bateman  as  "a  call  on  stock 
if  the  company  was  successful."    [R.  188.] 

At  March  4,  1940,  the  Company  had  not  yet  achieved 
that  degree  of  success  necessary  to  give  a  present  value  to 
petitioners'  stock.  The  cumulative  effect  at  that  date  of 
the  Company's  precarious  financial  condition,  the  sub- 
ordinate position  of  the  petitioners'  stock  and  the  impedi- 
ments to  its  sale,  the  managerial  relation  of  Northrop  to 
the  Company  and  the  25  cent  repurchase  option  aft'ecting 
43  per  cent  of  his  stock  fully  justifies  and  supports  the 
opinions  of  the  experts  and  renders  The  Tax  Court's 
conclusion  clearly  erroneous. 
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Conclusion. 

For  the  reasons  set  forth  above  the  petitioners  submit 
that  the  judgment  of  The  Tax  Court  should  be  reversed 
and  the  case  remanded  with  the  instruction  that  petitioners 
received  no  taxable  income  in  the  year  1940  on  account 
of  their  stock  in  the  Company. 

Respectfully  submitted, 

O'Melveny  &  Myers, 

Maynard  J.   Toll, 

Sidney  H.  Wall  and 
George  F.  Elmendorf, 

By  Maynard  J.  Toll, 

Attorneys  for  Petitioners. 
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APPELLANTS'  OPENING  BRIEF. 


Jurisdictional  Statement. 

This  is  an  appeal  in  Admiralty  from  a  final  decree  in 
favor  of  respondents  in  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central  Division, 
in  an  action  for  wages  and  maintenance.  Appellants  were 
wrongfully  discharged  as  members  of  the  crew  of  the 
D/S  "San  Francisco"  April  22,  1947,  although  they  were 
employed  for  the  tuna  fishing  season  which  commenced  in 
January,  1947,  and  terminated  the  latter  part  of  July, 
1947. 

The  pleadings  in  the  District  Court  were  a  libel  ///  rem 
and  in  personam  for  wages  and  maintenance  |  Ap.  3] ;  an- 
swer of  claimants  [Ap.  10]. 
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A  trial  was  had  before  the  United  States  District  Court 
with  the  Honorable  J.  F.  T.  O'Connor,  Judge  presiding. 
After  hearing  the  evidence,  oral  testimony  and  written 
documents,  proctors  for  libelants  and  respondents  argued 
the  case.  The  Honorable  Judge  then  found  in  favor  of 
respondents  upon  all  issues. 

Findings  of  fact  and  conclusions  of  law  were  signed 
and  filed  November  25,  1947  [Ap.  29]. 

A  final  decree  was  signed  on  November  24,  1947,  and 
entered  November  25,  1947  [Ap.  34]. 

The  apostles  on  appeal,  certified  by  the  clerk  of  the 
District  Court,  included  the  following :  petition  for  appeal 
with  points  and  authorities  |  Ap.  36] ;  order  allowing  ap- 
peal [Ap.  38] ;  assignment  of  errors  [Ap.  39] ;  notice 
of  appeal  [Ap.  43],  statement  of  points  upon  which  ap- 
pellants intend  to  rely  [Ap.  44]  ;  praecipe  [Ap.  46]  ; 
affidavit  and  order  extending  time  to  file  apostles  on  ap- 
peal [Ap.  49-50]. 

The  jurisdiction  of  the  District  Court  over  actions,  civil 
and  maritime,  involving  claims  for  maintenance  and  cure 
and  damages,  arises  from  Article  HI,  Sections  1  and  2  of 
the  United  States  Constitution,  which  provides  that  the 
judicial  power  of  the  United  States  shall  be  vested  in  the 
Supreme  Court  and  such  inferior  courts  as  Congress  may 
establish,  and  that  such  power  shall  extend  to  all  civil  cause 
of  Admiralty  and  maritime  jurisdiction. 

Jurisdiction  of  civil  causes  of  Admiralty  and  maritime 
jurisdiction  was  vested  in  the  courts  of  the  United  States 
by  the  Act  of  Congress  of  September  24,  1789,  Chapter 
20,  Sections  9,  11;  Stat.  L.  76,  78;  28  U.  S.  C.  A.  Sec- 
tion 371. 
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Appeals  from  final  decrees  in  Admiralty  are  authorized 
by  Section  128-a  of  the  Judicial  Code,  as  amended  May 
9,  1942  (56  Stat.  L.  272,  28  U.  S.  C  A.  Section  225), 
providing  that  the  Circuit  Court  of  Appeals  shall  have  ap- 
pellate jurisdiction  to  review  by  appeal,  final  decisions. 

Statement  of  the  Case. 

In  January,  1947,  appellants  were  employed  as  fisher- 
men on  board  the  D/S  "San  Francisco"  at  the  port  of  Los 
Angeles,  State  of  California,  for  the  ensuing  tuna  fishing 
season  [Rep.  Tr.  180].  On  April  22,  1947,  without  any 
just  cause,  the  appellants'  employment  on  the  D/S  "San 
Francisco"  was  terminated  by  Andrew  Zamberlin,  the  fish 
boss  and  part  owner  of  the  D/S  "San  Francisco"  [Rep. 
Tr.  65,  66,  95,  116,  117,  124,  134,  154]. 

Had  the  appellants  remained  as  members  of  the  crew  of 
said  vessel  until  the  said  vessel  was  sold  in  July,  1947, 
each  would  have  received  a  gross  sum  of  $2,632.65,  less 
withholding  and  social  security  taxes,  for  their  services 
from  April  22  to  July,  1947  [Rep.  Tr.  83].  Appellants 
were  unable  to  obtain  remunerative  employment  from 
April  22,  until  July  7,  1947  [Rep.  Tr.  69,  82,  90,  91,  121]. 

At  Navidad  Bay,  Mexico,  about  one  hundred  miles 
south  of  the  United  States  border,  in  the  middle  of  March, 
1947,  appellants,  with  the  knowledge  of  the  Captain  and 
ship  boss  of  the  D/S  "San  Francisco",  remained  ashore 
from  eleven  o'clock  p.  m.  until  about  four  forty  or  four 
forty-five  o'clock  a.  m.  the  following  morning  [Rep.  Tr. 
5,  11,  12,  17,  18,  19,  25,  34,  61,  62,  87,  88,  110,  176]. 

On  April  22,  1947,  appellants  were  discharged  with- 
out explanation  [Rep.  Tr.  65,  66,  95,  116,  117,  124,  134, 
154]. 

From  the  evidence,  the  District  Court  concluded  that 
libelants  were  entitled  to  receive  nothing. 
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Assignment  of  Errors. 

The  assignment  of  errors  upon  which  the  appellants  rely 
are  set  forth  in  the  appendix  to  this  brief,  and  are  sum- 
marized in  the  following  statement  of  points  involved  in 
this  appeal. 

a.  The  District  Court  erred  in  finding  and  concluding 
that  the  conduct  of  the  libelants  constituted  valid  grounds 
for  their  discharge. 

b.  The  District  Court  erred  in  finding  and  concluding 
that  libelants  were  entitled  to  no  part  of  what  they  would 
have  earned  had  they  remained  as  members  of  the  crew 
of  the  D/S  "San  Francisco"  from  April  22,  until  July  7, 
1947. 

c.  The  District  Court  erred  in  not  awarding  to  each 
of  the  libelants  the  sum  of  $2,632.65  for  wages,  less  with- 
holding and  social  security  taxes. 

d.  The  District  Court  erred  in  finding  and  concluding 
that  libelants  were  not  entitled  to  receive  their  maintenance 
from  the  date  of  their  discharge  until  they  were  able  to 
again  obtain  remunerative  employment. 

e.  The  District  Court  erred  in  not  finding  and  con- 
cluding that  the  libelants  were  entitled  to  receive  mainte- 
nance in  the  sum  of  $5.00  per  day  from  April  22  to  July 
6,  1947,  inclusive. 

Outline  of  Argument. 

I.  This  appeal  is  a  trial  de  novo. 

II.  Appellants  were  wrongfully  discharged. 

III.  Appellants  are  entitled  to  recover  the  sum  of 
$2632.65  each,  less  withholding  and  social  security  taxes, 
as  wages. 

IV'.  Appellants  are  entitled  to  recover  the  sum  of 
$375.00  each  for  maintenance,  from  April  23,  to  July  6. 
1947,  inclusive. 
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ARGUMENT. 
I. 
This  Appeal  Is  a  Trial  De  Novo.     No  Authority  Is 
Necessary  to  Establish  This  Point  in  the  Ninth 
Circuit. 

II. 

Appellants  Were  Wrongfully  Discharged. 

The  evidence  is  without  conflict  that  on  the  evening  the 
"San  Francisco"  was  at  Navidad  Bay,  Mexico,  most  all 
of  the  crew  of  the  D/S  "San  Francisco",  and  some  of 
the  crew  of  the  "St.  James"  went  ashore  in  the  power  boat 
of  the  D/S  "San  Francisco",  and  returned  to  their  re- 
spective ships  by  the  same  power  at  about  eleven  to  eleven- 
thirty  o'clock  the  same  evening  [Rep.  Tr.  11,  26,  27,  72, 
72*,  77].  The  Captain  and  the  fish  boss  of  the  D/S  "San 
Francisco"  knew  that  appellants  were  going  to  remain 
ashore  that  evening  and  made  no  objection  thereto  at  any 
time  [Rep.  Tr.  18,  25,  61,  62,  63,  88,  132,  176].  Ap- 
pellants were  instructed  by  the  Captain  or  fish  boss  to  re- 
turn aboard  the  D/S  "San  Francisco"  by  seven  o'clock 
a.  m.  [Rep.  Tr.  18,  25,  62,  88,  111,  175,  176].  As  a  mat- 
ter of  fact,  appellants  returned  prior  to  five  o'clock  a.  m. 
[Rep.  Tr.  11,  12,  17,  19,  25,  34,  62,  192,  112]. 

On  April  22,  1947,  without  any  cause  whatsoever  being 
given  for  the  termination  of  their  employment,  appellants 
were  advised  by  the  fish  boss  that  they  were  fired,  al- 
though they  were  good  workers  [Rep.  Tr.  93,  95,  116, 
117,  124]. 


No  reason  was  given  for  the  discharge  of  appellants 
until  the  answer  to  the  libel  was  filed  in  this  action  in  the 
United  States  District  Court. 

A  seaman  may  not  ordinarily  be  dismissed  for  a  single 
fault  unless  the  same  is  of  a  highly  aggravated  character 
or  circumstances  show  him  to  be  an  unsafe  and  unfit  man 
to  have  aboard  the  vessel. 

Villa  Y.  Herman,  101  Fed.  132. 

Most  cases  arising  from  wrongful  discharge  seem  to 
have  arisen  out  of  discharges  in  foreign  ports,  but  the 
rule  as  set  down  in  those  cases  recognize  the  general  ad- 
miralty rule  to  be  identical. 

Donna  Lane,  299  Fed.  977  (D.  C.  Wash.  1924)  ; 

Alaska  SS  Co.  v.  Gilbert,  236  Fed.  715. 

Also,  it  is  the  general  rule  that  a  discharge  may  not 
be  effected  because  of  a  little  infraction  of  discipline,  nor 
because  of  one  act  of  disobedience. 

The  Superior,  22  Fed.  927; 

The  Idle  Hour,  63  Fed.  1018; 

The  Top  Gallant,  84  Fed.  356; 

Trent  v.  Gulf  Pacific  Lines,  42  F.  (2d)  903; 

Marsland  v.  The  Yosemite,  18  Fed.  331. 


III. 

Appellants  Are  Entitled  to  Recover  the  Sum  of 
$2,632.65  Each,  Less  Withholding  and  Social 
Security  Taxes,  as  Wages. 

It  having  been  stipulated  that  the  appellants  would  have 
earned  the  gross  sum  of  $2,632.65  wages,  had  they  re- 
mained aboard  the  D/S  "San  Francisco"  from  April  23 
until  July  7,  1947,  there  can  be  no  contest  as  to  this  item. 

The  sum  of  $26.33  should  be  withheld  as  social  security 
taxes  and  that  sum  should  be  paid  to  the  Collector  of  In- 
ternal Revenue  by  appellees  to  cover  that  particular  item. 
Withholding  taxes  should  be  deducted  from  the  gross 
wages  in  accordance  with  the  law  in  effect  at  the  time 
these  wages  shall  be  paid. 

Where  seamen  are  wrongfully  discharged  during  the 
course  of  the  voyage,  they  are  entitled  to  recover  for  such 
damages  as  reasonably  and  proximately  flow  from  the 
breach  of  the  contract,  but  only  to  the  extent  that  such 
damages  are  not  reasonably,  or  could  not  reasonably  have 
been,  recouped  by  gainful  occupation  which  was  available 
to  them. 

Sabat  V.  U.  S.,  1947  A.  M.  C.  1152,  72  Fed.  Supp. 
295. 

The  claim  for  the  lay  or  share  of  what  the  appellants 
would  have  earned  is  very  similar  to  the  occurrence  in  the 
case  of  The  American  Beauty,  295  Fed.  513.  Therein,  it 
was  held  that  the  fishermen  who  shipped  for  the  fishing 
season  under  an  oral  contract  for  a  lay  and  who  were 
wrongfully  discharged,  are  entitled  to  recover  the  dam- 
ages sustained  by  reason  of  such  discharge,  measured  by 
the  difference  between  their  lay  or  share,  and  their  net 
earnings  during  the  remainder  of  the  season. 


IV. 

Appellants  Are  Entitled  to  Recover  the  Sum  of  $375.00 
Each  for  Maintenance,  From  April  23,  to  July  6, 
1947,  Inclusive. 
In  the  event  of  a  wrongful  discharge  of  a  seaman,  he 
is  entitled  to  recover  maintenance  from  the  date  of  his 
discharge  until  he  could  or  does  return  to  equally  lucra- 
tive employment.     Roscoe's  Admiralty  Practice,  5th  Edi- 
tion, page  214,  citing, 

The  Elizabeth,  2  Dods.  403; 

The  Exeter,  2  C.  Rob.  261 ; 

The  Beaver,  3  C.  Rob.  92; 

The  Camilla,  Swa.  312; 

The  Immacolata  Concezione,  5  Asp.  208. 

The  evidence  before  the  Court  is  that  the  first  employ- 
ment offered  the  appellants  was  on  July  7,  1947  [Rep.  Tr. 
68,  69,  82,  90,  121];  notwithstanding  that  they  had  en- 
deavored to  obtain  employment  continuously  from  April  23 
until  said  date  in  July  [Rep.  Tr.  69,  120]. 

There  is  no  conflict  in  the  evidence  that  both  appellants, 
single,  paid  for  their  own  maintenance  during  their  afore- 
said period  of  unemployment  subsequent  to  their  wrong- 
ful discharge  [Rep.  Tr.  69,  70,  122]. 

Conclusion. 

It  is  respectfully  submitted  that  the  appellants  herein 
are  each  entitled  to  recover  from  appellees  the  sum  of 
$2,632.65,  less  withholding  and  social  security  taxes,  and 
the  sum  of  $375.00  each  as  maintenance;  and  that  the  de- 
cree of  the  United  States  District  Court  herein  dismissing 
the  Hbel  of  appellants  should  be  reversed. 

Respectfully  submitted, 
David  A.  Fall, 

Proctor  for  Appellants. 


APPENDIX. 
Assignment  o£  Errors. 

I. 

The  District  Court  erred  in  finding  that  there  was  no 
permission  given  to  the  Hbelants  to  remain  ashore  at  Navi- 
dad  Bay,  Lower  CaHfornia,  Repubhc  of  Mexico,  on  a 
night  in  March,  1947. 

II. 

That  the  District  Court  erred  in  finding  that  the  libel- 
ants were  required  to  be  aboard  the  "San  Francisco"  at 
any  time  prior  to  4:45  a.  m.  on  the  morning  said  vessel 
was  at  Navidad  Bay,  Lower  California,  Republic  of 
Mexico. 

in. 

That  the  District  Court  erred  in  finding  that  no  per- 
mission was  given  by  the  Master,  Nick  Zamberlin,  or  the 
managing  owner,  Andrew  Zamberlin,  to  the  libelants,  or 
either  of  them,  to  remain  ashore. 

IV. 

That  the  District  Court  erred  in  finding  that  while  the 
"San  Francisco"  was  at  Navidad  Bay,  both  of  the  libelants 
were  disobedient  to  the  orders  of  the  managing  owner,  An- 
drew Zamberlin,  and  the  Master,  Nick  Zamberlin. 

V. 

The  District  Court  erred  in  finding  that  there  was  good 
cause  to  discharge  both  of  the  libelants  for  their  alleged 
acts  and  failure  to  act  in  accordance  with  the  orders  given 
at  Navidad  Bay  by  the  managing  owner,  Andrew  Zamber- 
lin, and  the  Master,  Nick  Zamberlin. 
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VI. 

That  the  District  Court  erred  in  finding  that  neither  of 
the  Hbelants  were  entitled  to  any  sum  or  sums  of  money 
from  and  after  the  22nd  day  of  April,  1947,  either  as  com- 
pensation as  crew  members  or  for  maintenance. 

VII. 

That  the  District  Court  erred  in  not  finding  that  the 
libelants  were  unlawfully  discharged. 

VIII. 
That  the  District  Court  erred  in  not  finding  that  the 
libelants  were  entitled  to  wages  from  the  22nd  day  of 
April,  1947,  to  and  including  the  7th  day  of  July,  1947. 

IX. 

That  the  District  Court  erred  in  not  finding  the  libelants 
were  entitled  to  their  maintenance  while  ashore  after  their 
unlawful  discharge  on  April  22nd,  1947,  to  and  including 
the  date  they  reasonably  could  have  returned  to  remunera- 
tive employment. 

X. 

That  the  District  Court  erred  in  finding  that  the  dis- 
charge of  the  libelants  and  both  of  them,  on  or  about 
April  27,  1947,  was  lawful. 

XI. 

That  the  District  Court  erred  in  concluding  that  the 
respondents  and  claimants  are  entitled  to  judgment  against 
the  libelants  for  their  costs  and  expenses  incurred  or  ex- 
pended herein. 
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IN  THE 
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FOR  THE  NINTH  CIRCUIT 


Pete  Fiamengo  and  Nick  Marinkovich, 

Appellants, 
vs. 

D/S  "San  Francisco/'  her  engines,  tackle,  furniture, 
apparel,  etc.,  and  Andrew  Zamberlin,  First  Doe  and 
Second  Doe,  her  owners, 

Appellees. 


APPELLEES'  ANSWERING  BRIEF. 


Jurisdictional  Statement. 

Appellees  do  not  question  the  jurisdiction  of  the  United 
States  Circuit  Court  of  Appeals;  however,  it  is  noted  that 
in  the  first  paragraph  of  Appellants'  Jurisdictional  State- 
ment the  following  appears :  "Appellants  were  wrongfully 
discharged  as  members  of  the  crew  of  the  D/S  'San 
Francisco'  April  22,  1947,  .  .  ."  This  statement,  of 
course,  is  contrary  to  the  findings  and  is  denied  by  the 
Appellees. 
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Statement  of  the  Case. 

In  January,  1947,  Appellants  were  employed  by  An- 
drew Zamberlin,  then  Master,  and  at  all  times  Managing 
Owner  and  fish  boss  of  the  D/S  "San  Francisco." 
There  is  no  testimony  as  to  the  term  of  their  employment, 
although  Libelants  Exhibit  "2,"  which  was  received  in 
evidence  after  the  close  of  Appellants  case,  and  without 
any  foundation  or  identification  [Rep.  Tr.  pp.  179,  180], 
indicates  that  the  employment  was  for  the  season. 

Sometime  around  the  middle  of  March,  1947,  while  at 
Navidad  Bay,  Mexico,  waiting  for  the  weather  to  clear 
[Rep.  Tr.  p.  46;  Clk.  Tr.  p.  31,  Finding  VII],  a  party  of 
the  fishermen  from  the  D/S  "San  Francisco"  and  an- 
other vessel,  the  "St.  James,"  also  anchored  in  Navidad 
Bay.  went  ashore  early  in  the  evening.  The  Appellants, 
Nick  Zamberlin,  the  Master  of  the  D/S  "San  Francis- 
co," Andrew  Zamberlin,  the  fish  boss  and  Managing 
Owner  of  the  D/S  "San  Francisco"  were  among  the 
party. 

Prior  to  departure,  Andrew  Zamberlin  and  the  Master 
of  the  "St.  James"  had  a  discussion  in  the  presence  of 
the  Appellants  as  to  when  the  party  should  return  to  the 
vessels  [Rep.  Tr.  pp.  IZ,  142,  143].  The  substance 
of  the  discussion  was  that  they  should  remain  two  or 
three  hours  and  all  return  together. 

When  the  party  reached  shore,  they  entered  a  small 
open  air  or  partially  enclosed  Cantina  where  they  partook 
of  beer.  At  about  11 :00  P.  M.  the  Managing  Owner  and 
fish  boss,  admittedly  the  person  who  gave  all  orders  aboard 
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the  D/S  "San  Francisco"  [Rep.  Tr.  pp.  21,  85,  86,  123, 
124,  140],  and  the  Master  of  the  "St.  James,"  stated  in 
a  loud  voice,  "Let's  go"  [Rep.  Tr.  pp.  75,  144,  145, 
174].  The  Appellants  could  not  have  failed  to  hear  the 
command,  and  the  Honorable  District  Court  found  that 
they  did  hear  it  [Clk.  Tr.  p.  31,  Finding  IX;  Rep.  Tr. 
pp.  123,  144,  145,  174].  The  Appellants  did  not  receive 
permission  from  anyone  to  stay  ashore  [Rep.  Tr.  pp. 
132,  133,  158;  Clk.  Tr.  p.  31,  Finding  X]. 

The  Appellants  remained  ashore  and  A.  W.  O.  L.  from 
the  vessel  until  approximately  5:00  A.  M.  the  following 
day. 

The  vessel  proceeded  to  San  Pedro,  discharged  its  cargo 
and  went  into  drydock  for  repairs.  After  the  vessel  was 
again  ready  to  sail,  the  Appellants  came  back  aboard  and 
they  were  informed  by  the  fish  boss  and  Managing  Owner, 
with  the  consent  of  the  Master,  that  they  were  discharged. 
No  protest  was  made  by  the  Appellants  [Rep.  Tr.  pp.  66, 
95]  and  although  there  is  some  question  as  to  exactly 
what  was  said  at  the  time  of  discharge  there  is  no  ques- 
tion that  the  Appellants  and  all  other  parties  concerned 
were  aware  of  the  reason  for  discharge,  to  wit,  the  absent 
without  leave  at  Navidad  Bay,  for  the  very  next  day, 
April  23,  1947,  the  Appellants  went  to  their  Union  and 
had  the  statement  executed  which  is  in  evidence  as  Libel- 
ants' Exhibit  "1,"  and  which  statement  in  its  opening 
paragraph  indicates  their  knowledge. 

Outline  of  Answering  Argument. 

Appellees,  in  their  Answering  Argument,  will  follow 
the  outline  set  out  by  the  Appellants. 
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ARGUMENT. 

I. 

This  Appeal  Is  a  Trial  De  Novo. 

Although  we  still  have  the  theory  that  an  Admiralty 
Appeal  is  a  trial  De  Novo,  the  various  Circuits  have  uni- 
formly limited  the  practice  of  the  mentioned  theory  to  a 
review  of  the  evidence  and  will  not  disturb  the  findings 
of  the  District  Court  unless  they  are  found  to  be  clearly 
against  the  weight  of  evidence. 

Pettcrson   Lighterage   &   T.    Corp.   v.   Xezv   York 
Central  R.  Co.,  126  F.  (2d)  992. 

In  the  above  case.  Circuit  Judge  L.  Hand,  on  pages  997 
and  998,  reviews  the  opinions  of  all  Circuits  upon  the 
subject, 

II. 

Appellants  Were  Not  Wrongfully  Discharged. 

The  evidence  shows  that  the  Appellants  upon  the  eve- 
ning they  went  ashore  in  Navidad  Bay  knew  they  were  to 
return  in  company  with  all  of  the  others  in  the  party ; 
otherwise,  why  would  they  testify  that  they  asked  permis- 
sion to  remain  ashore?  [Rep.  Tr.  p.  61], 

It  is  without  dispute  that  the  fish  boss  and  Managing 
Owner,  Andrew  Zamberlin,  gave  all  the  orders  to  the 
crew  of  the  D/S  '*San  Francisco"  [Rep.  Tr.  pp.  21.  85, 
86,  123,  124,  140]  and  the  District  Court  so  found  [Clk. 
Tr.  p.  30,  Finding  VI].  It  is  also  without  dispute  that 
Andrew  Zamberlin  gave  orders  to  return  to  the  ship  at 
about  11 :00  P.  M.  [Rep.  Tr.  pp.  42,  73,  7S,  144,  145.  174] 
and  the  Court  so  found  [Clk.  Tr.  p.  31,  Finding  VTII], 
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It  is  beyond  serious  question  that  the  Appellants  heard 
the  order  [Rep.  Tr.  pp.  123,  144,  145,  174],  and  saw 
everyone  leaving  in  response  thereto,  and  they  both  testify 
that  they  asked  the  Master  permission  to  stay  ashore 
[Rep.  Tr.  p.  61]  thereby  proving  that  they  knew  they  were 
supposed  to  return  to  the  ship.  Permission  to  stay  ashore 
was  never  asked  of  the  Managing  Owner  and  fish  boss, 
Andrew  Zamberlin,  neither  was  it  given  by  the  Master, 
although  the  testimony  is  in  direct  conflict  on  the  latter; 
however,  the  Court,  after  hearing  all  the  testimony  and 
observing  the  witnesses,  found  not  only  that  they  heard 
the  order,  but  that  no  permission  to  stay  ashore  was  given 
by  anyone   [Clk.  Tr.  p.  31,  Findings  IX  and  X]. 

There  was,  therefore,  a  wilful  and  serious  infraction  of 
discipline  on  the  part  of  the  Appellants,  made  even  more 
serious  by  reason  of  the  fact  that  the  vessel  involved  was 
a  fishing  boat  and  as  such  has  no  set  sailing  time  and 
must  take  advantage  of  the  weather  [Rep.  Tr.  p.  40]. 
This  the  Appellants  well  knew  [Rep.  Tr.  pp.  89,  90].  It 
is  further  borne  out  by  the  fact  that  soon  after  the  Appel- 
lants were  aboard,  to  wit,  prior  to  6:00  o'clock  A.  M.,  the 
vessel  put  to  sea  [Rep.  Tr.  pp.  8,  37].  This  latter  in  and 
of  itself  makes  questionable  the  story  of  the  Appellants 
who  each  testified  that  the  Master  told  them  that  it  was 
O.  K.  to  stay  ashore  as  long  as  they  got  back  at  7:00 
o'clock  A.  M.  The  Court  had  an  opportunity  to  observe 
the  Appellants,  who  both  testified,  and  their  manner  and 
appearance,  which  would  aid  in  determining  the  wilful- 
ness, and  the  seriousness  of  the  possible  effect  the  action 
of  these  men  could  have  on  the  rest  of  the  crew,  and  the 
success  of  the  vessel's  enterprise,  and  the  Court  was  en- 
tirely correct  in  finding  that  the  act  was  sufficiently  serious 
to  warrant  the  discharge  of  Appellants. 


The  Appellants  make  a  point  of  the  fact  that  no  reason 
was  given  for  the  termination  of  their  employment.  There 
can  be  no  real  question  but  what  the  Appellants  fully  un- 
derstood, whether  it  was  voiced  or  not,  the  reason  for 
their  discharge.  The  evidence  shows  that  they  did  not 
question  the  order,  and  as  has  heretofore  been  pointed 
out,  Libelants  Exhibit  "1"  executed  the  day  following 
their  discharge  shows  clearly  that  they  knew  why  they 
were  discharged. 

Appellants  cite  several  cases  as  authority  for  the  fact 
that  a  seaman  may  not  ordinarily  (italics  ours)  be  dis- 
missed for  a  single  fault  unless  the  same  is  of  a  highly 
aggravated  character,  or  circumstances  show  him  to  be 
an  unsafe  and  unfit  man  to  have  aboard  the  vessel.  The 
cases  cited,  however,  are  distinguishable: 

The  ''Villa  Y.  HcruMii/'  101  Fed.   132. 

This  was  a  case  where  the  Mate  was  drunk  and  going 
around  on  all  fours,  and  there  was  considerable  indication 
that  the  Captain  was  also  drunk.  Libelants  had  been 
hired  and  signed  on  by  an  agent  of  the  Master;  there  was 
conflict  as  to  whether  the  Master  had  given  certain 
orders  with  regard  to  a  tow  line.  The  orders,  if  given, 
were  not  fulfilled,  but  it  was  questionable  as  to  whose 
duty  it  was  to  fulfill  them.  Under  such  circumstances, 
the  Court  found  that  the  discharge  was  not  justified.  The 
vessel  was  not  a  fishing  vessel  and  the  acts  or  omissions 
were  not  clear  cut  and  certainly  under  circumstances  far 
different  from  the  instant  case. 

The  ''Donna   Tauer  299  Fed.  977. 

Tn  this  case  there  was  a  dispute  as  to  whether  certain 
wurk  was  required  of  the  Libelants.     Court  found  that 
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the  Libelants  were  required  to  do  the  work,  but  that  the 
circumstances  of  their  not  doing  it  was  not  serious,  and 
the  Court,  in  deciding  the  case,  stated: 

"a  single  wilful  disobedience  of  a  lawful  command, 
at  least  one  no  more  aggravated  (italics  ours)  than 
that  in  the  present  case,  would  not  warrant,  without 
his  consent,  the  discharge  of  a  seaman  before  the 
termination  of  the  voyage." 

This  was  not  a  fishing  vessel  and  the  acts  or  omissions 
in  no  sense  comparable  to  the  instant  case. 

Alaska  SS  Co.  v.  Gilbert,  236  Fed.  715. 

In  this  case  there  was  a  dispute  as  to  the  hours  at  which 
a  seaman  was  to  go  on  watch.  An  argument  developed 
as  to  whether  the  seaman  was  to  receive  overtime;  the 
seaman,  however,  did  not  refuse  to  go  on  watch,  but  did 
his  duties  and  followed  orders.  A  Court  held  that  his 
discharge  was  unjustifiable.  Comment  is  unnecessary  to 
distinguish  such  a  case  from  the  instant  case. 

The  ''Superior;'  22  Fed.  927. 
This  case  was  decided  on  the  question  as  to  whether 
the  Libelant  should  have  been  discharged  in  a  foreign  port 
without  funds,  etc.,  and  has  no  bearing  whatsoever  on  the 
situation  such  as  exists  here. 

The  ''Idle  Hour;'  63  Fed.  1018. 
This   case   was   solely   an   argument  over   whether   the 
seaman  was  hired  by  the  day  or  the  month  and  has  no 
bearing  whatsoever  upon  the  instant  case. 


The  "Top  Gallant;'  84  Fed.  356. 

This  case  is  not  applicable  by  reason  of  the  fact  that 
the  services  were  terminated  by  mutual  consent,  and  the 
only  point  of  the  case  was  as  to  the  forfeiture  of  past 
wages  by  reason  of  desertion.  There  is  no  question  of 
past  wages  in  the  instant  case;  the  Appellants  have  been 
paid  up  to  and  including  the  date  of  discharge. 

Trent  V.  Gulf  Pacific  Lines,  42  F.  (2d)  903. 

This  case  is  not  in  point  inasmuch  as  it  is  a  question  of 
rights  under  Ship's  Articles,  and  the  Court  seemed  to 
feel  that  there  was  power  under  Ship's  Articles,  and  the 
maritime  laws  applying  thereto,  for  the  Captain  to  have 
disciplined  the  Libelant  instead  of  discharging  him. 

In  the  instant  case,  we  have  a  fishing  vessel  where  the 
men  do  not  ship  under  Articles,  and  where  they  are  gov- 
erned by  a  Union  Agreement,  and  there  exists  no  method 
of  punishment  for  the  acts  of  Appellants  in  the  instant 
case,  save  discharge,  or  a  questionable  voluntary  submis- 
sion of  all  parties  to  the  decision  of  a  shoreside  grievance 
committee  [see  Libelant's  Exhibit  *'2"].  The  foregoing 
being  true,  a  disciplinary  breach  such  as  Appellants  com- 
mitted becomes  considerably  more  serious  than  when  ship- 
ping under  Articles. 

Marsland  v.  "Vosemite,"  18  Fed.  33 L 

This  was  a  case  where  a  dispute  arose  between  a  yacht 
owner  and  the  Chief  Engineer  regarding  the  cleaning  of 
certain  portions  of  the  ship.  The  Court  held  that  the 
Engineer's  conduct  was  negligent  and  blamable,  but  not 
"in  any  way  endangering  the  safety  or  discipline  (italics 
ours)   of  the  ship."     In  other  words,   the  ship  was   not 


at  sea  and  the  infraction  of  orders  was  not  in  any  way 
serious  as  compared  to  the  instant  case. 

Being-  absent  without  leave  is  sufficient  justification  for 
discharge. 

The  ''Cripple  Creek,"  52  Fed.  Supp.  710,  at  pages 
712,  713. 

"While  seamen  should  be  afforded  every  protection 
with  respect  to  their  status  by  reason  of  the  hazards 
of  their  calling-  and  while  the  law  has  jealously  sur- 
rounded them  with  every  possible  safeguard,  it  is  not 
to  be  assumed  that  wrongful  conduct  on  their  part  is 
in  any  wise  to  be  condoned." 

******** 

"It  seems  to  me  it  would  be  a  singularly  odd  rule 
of  law,  contended  for  by  the  libellants,  which  would 
permit  them,  though  not  actually  deserters,  but 
merely  having  the  status  of  absent  without  leave, 
to  be  able  to  hold  up  the  sailing  of  the  ship,  and  to 
compel  the  Master  to  come  back  to  port,  and  have 
their  alleged  grievances  arbitrated  by  the  Commis- 
sioner there,  and  upon  his  refusal  so  to  do,  they  could 
be  visited  only  with  a  two  day  deduction  of  wages 
and  yet  be  able  to  claim  wages  to  the  end  of  the 
voyage." 

This  was,  of  course,  a  case  where  the  men  shipped 
under  Articles,  and  there  is  raised  the  point  that  they  could 
be  punished  in  some  other  fashion  than  discharge;  how- 
ever, we  believe  that  the  language  just  quoted  is  signifi- 
cant and  bears  upon  the  instant  case, 

Buchanan  v.  United  States,  24  F.  (2d)  528. 

In  this  case  the  seamen  were  absent  without  leave  and 
the  Court  held  that  while  they  were  not  deserters,  their 
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discharge  was  justifiable  by  reason  of  their  absence  with- 
out leave,  and  that  the  Master  was  even  justified  in  leaving 
port  without  them. 

The  "Nereidr  67  Fed.  602. 
The  "Nereid"  was  a  fishing  vessel,  and  certain  of  the 
fishermen  asked  permission  to  go  ashore;  permission  was 
given  and  they  were  instructed  to  return  upon  signal.  An 
hour  later  the  Master  sounded  a  signal  to  return  (which 
would  be  comparable  to  the  order  "Let's  go"  in  the  instant 
case).  The  men  did  not  return,  and  the  ship  sailed  with- 
out them.  The  men  sued  to  recover  wages  and  damages, 
the  wages  being  shares.  The  court  not  only  did  not  allow 
them  damages,  but  deducted  sufficient  from  their  shares 
to  compensate  the  vessel  for  their  failure  to  perform  their 
duty.  The  question  of  future  wages  or  employment  was 
not  involved. 

III. 

Appellants  Are  Not  Entitled  to  Recover  Any  Wages. 

The  amount  of  earnings  that  Appellants  would  have 
earned  had  they  been  permitted  to  remain  aboard  the 
vessel  and  fish  is  as  recited  in  Appellants'  Brief. 

For  the  Appellants  to  recover,  however,  the  Honorable 
District  Court  must  be  reversed  and  the  Appellants  be 
held  to  have  been  unlawfully  discharged. 

It  is  not  believed  that  the  citation  of  authority  for  the 
foregoing  is  necessary. 
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IV. 
Appellants  Are  Not  Entitled  to  Recover  Maintenance. 

The  evidence  is  not  in  conflict  to  the  effect  that  both 
of  the  Appellants  retained  a  room  the  year  round,  whether 
at  sea  or  not;  hence,  it  is  the  contention  of  the  Appellees 
that  even  though  the  District  Court  were  reversed  as  to 
the  justification  for  the  discharge,  no  maintenance  allow- 
ance should  be  made  for  housing,  if  the  Appellants  are 
granted  their  full  share,  and  it  is  respectfully  submitted 
that  it  would  be  an  injustice  to  grant  the  full  share  of 
$2,632.65  (less  withholding  tax),  from  which  there  is 
not  made  the  deduction  for  groceries,  and  in  addition 
thereto  give  some  $5.00  a  day  for  maintenance.  This, 
in  effect,  would  be  allowing  $5.00  a  day  for  food  in  addi- 
tion to  the  grocery  money  included  in  the  gross  share. 

Conclusion. 

It  is  respectfully  submitted  that  the  Findings  of  the 
District  Court  were  supported  by  the  evidence,  and  that 
the  Conclusions  of  law  based  thereon  were  correct,  and 
that  the  judgment  of  the  lower  Court  should  be  affirmed 
in  toto. 

Arch  E.  Ekdale  and 
Gordon  P.  Shallenberger, 

Attorneys  for  Appellees. 
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2  Raymond  M.  Nwylor  vs. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

Civil  Action  No.  1456 

RAYMOND  M.  NAYLOR, 

Plaintiff, 
vs. 

WEST  CONSTRUCTION  COMPANY,  a 
Corporation, 

Defendant. 

COMPLAINT 

I. 

Plaintiff  brings  this  action  to  recover  from  the 
defendant  unpaid  overtime  compensation,  and  an 
additional  equal  amount  of  liquidated  damages  on 
his  own  behalf,  and  he  also  brings  this  action  as 
assignee  on  behalf  of  the  other  employees,  and 
former  employees  of  the  defendant  similarly  sit- 
uated, as  hereinafter  alleged  in  the  various  causes 
of  action;  that  he  also  brings  this  action  on  behalf 
of  other  employees,  and  former  employees  simi- 
larly situated,  who  may  hereafter  join  in  this  action, 
all  pursuant  to  Section  16  (b)  of  the  Fair  Labor 
Standards  Act  of  1938  (Pub.  No.  728,  75th  Con- 
gress; 52  Stat.  1060),  hereinafter  referred  to  as  the 
Act. 

II. 

Jurisdiction  is  conferred  on  the  Court  by  Sec- 
tion 14  (8),  28,  U.  S.  C.  A.  (Judicial  Code)  24,  giv- 
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ing  the  District  Court  original  jurisdiction  "of  all 
suits  and  proceedings  arising  under  any  law  regu- 
lating commerce,"  without  regard  to  the  citizen- 
sliip  of  the  parties,  or  the  value  or  sum,  in  contro- 
versy, and  by  Section  16  (b)  of  the  Act. 

III. 

That  the  defendant.  West  Construction  Company, 
is  a  Massachusetts  [2]  corporation,  and  qualified  to 
do  business  in  the  KState  of  Washington;  and,  that 
said  defendant.  West  Construction  Company,  was, 
and  now  is,  engaged  in  the  purchasing  and  using, 
selling  and  furnishing  of  materials,  equipment, 
services  and  supplies  in  interstate  commerce  for 
the  building  of  camps,  tunnels,  docks  and  bases  in 
the  Territory  of  Alaska;  that  the  material,  equip- 
ment and  supplies  were  purchased  at  various  places, 
both  within  and  without  the  Territory  of  Alaska  and 
the  State  of  Washington,  and  shipped  in  interstate 
commerce  to  Alaska  for  use;  that  substantially  all 
of  said  materials,  equipment  and  supplies  were  pro- 
duced for  interstate  commerce,  and  have  been  pur- 
chased, sold,  offered  for  transportation,  transported, 
shipped  or  delivered  in  interstate  commerce  from 
various  points  within  and  without  the  State  of 
Washington  and  other  States  to  Alaska,  and  from 
Alaska  to  other  States. 

IV. 

That  during  the  work  weeks  beginning  1943  to 
this  date,  defendant  has  employed  a  large  number 
of  men  and  women  in  the  buying,  selling  and  trans- 
porting of  said  materials,  equipment,  services  and 
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supplies  in  Alaska,  doing  clerical,  office,  bookkeep- 
ing and  accounting  work  necessary  for  the  buying, 
selling  and  transporting  of  said  materials,  equip- 
ment, services  and  supplies,  and  in  keeping  pay- 
rolls and  other  records  of  other  employees  located 
in  the  Territory  of  Alaska,  all  in  interstate  com- 
merce; that  during  said  period,  the  defendant,  who 
is  engaged  in  the  buying,  selling  and  transporting 
of  goods  in  interstate  commerce,  or  engaged  in 
operations  necessary  to  the  production  of  goods  for 
interstate  commerce  within  the  meaning  of  the  Act, 
employed  the  plaintiff,  and  other  employees,  and 
former  employees  who  are  similarly  situated,  who 
may  hereafter  join  in  this  suit,  to  perform  duties 
constituting  an  essential  j^art  of  the  handling  and 
the  buying,  selling  and  transporting  in  interstate 
commerce  of  defendant's  goods  without  [3]  compen- 
sating them  for  overtime  as  provided  by  said  Act; 
that  the  goods  and  services,  purchased,  sold  and 
transported  by  such  employees,  during  such  period, 
have  been  produced  for  interstate  commerce  and 
have  been  sold,  offered  for  transportation,  trans- 
ported, shipped  or  delivered  in  interstate  commerce 
from  various  ]:)oints  within  the  various  States  of 
the  United  States  to  Alaska,  and  to  and  from  the 
scene  of  operations  where  the  plaintiff  and  said 
employees  were  employed. 

V. 

That  in  such  business  the  defendant  has  employed 
the  })laintiff',  and  the  other  named  employees,  in  the 
various  duties,  and  for  the  time  described  in  their 
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various  causes  of  action  hereinafter  alleged;  and, 
that  the  functions  performed  by  the  plaintiff,  and 
the  other  named  emx)loyees,  are  an  essential  part 
of  the  handling,  selling  and  transporting  of  de- 
fendant's goods,  and  they  were  transported  and 
delivered  in  interstate  commerce ;  and,  that  the  per- 
formance of  such  duties  constitute  engaging  in  com- 
merce within  the  meaning  of  the  Act. 

VI. 

That  during  such  period,  defendant  employed 
plaintiff,  and  other  named  employees,  and  other 
employees  similarly  situated,  in  the  buying,  sell- 
ing, handling  and  transporting,  or  in  occupations 
necessary  to  the  production  of  goods  for  interstate 
commerce  within  the  meaning  of  the  Fair  Labor 
Standards  Act  for  work  weeks  longer  than  the  ap- 
plicable maximum  number  of  hours  under  Section 
7  of  the  Act,  and  failed  and  refused  to  compensate 
them  and  said  other  employees,  and  former  em- 
ployees for  such  employment  in  excess  of  the  ap- 
plicable maximum  hours  under  Section  7  of  the 
Act,  without  compensating  them  for  such  excess 
hours  at  rates  not  less  than  one  and  one-half  times 
the  regular  hourly  rates  at  which  they  wei'e,  or  are, 
employed,  was  in  violation  of  Section  7  of  the  Act. 

VII. 

That  during  the  periods  alleged  in  the  various 
causes  of  action  herein,  defendant  employed  the 
plaintiff,  and  other  employees,  and  former  em- 
])loyees,  hereinafter  named,  and  hereafter  to  be 
named,  in  its  said  operations,  as  aforesaid,  in  excess 
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of  forty  hours  during  each  work  week  and  paid 
wages  to  the  plaintiff,  and  other  employees,  on  the 
basis  of  a  straight  hourly  rate  for  all  hours  worked 
per  week;  that  under  the  provisions  of  Section  7 
of  the  Act,  plaintiff,  and  other  named  employees, 
and  former  employees,  should  have  received  an 
additional  one-half  time  for  all  overtime  hours 
worked  each  week,  exclusive  of  the  7th  day,  and 
therefore  should  have  received  not  less  than  the 
rate  of  time  and  one-half  of  their  regular  hourly 
rate  of  pay  for  all  overtime  hours  worked  in  such 
work  weeks. 

VIII. 
That  from  March  1,  1944,  to  and  including,  Au- 
gust 18,  1945,  the  defendant  employed  the  plaintiff, 
Raymond   M.   Naylor,   under   the   classification   of 
Assistant    Persomiel    Manager,    performing    duties 
pertaining  to  the  hiring  and  clearing  of  men  for 
em})loyment  and  shipment  to  Alaska,  meeting  trains 
for  incoming  men,   checking  baggage   and   accom- 
panying men  to  outgoing  ships,  meeting  incoming 
ships  for  returning  men,  and  assisting  in  clearing 
them,   checking   their   baggage   and   accompanying 
men  to  outgoing  trains,  making  arrangements  for 
transportation  to   Seattle,  making  reservations  on 
ships  from  Seattle  to  the  Aleutians,  and  making 
arrangements  for  executives   of   the   defendant   to 
travel   in  various  parts  of  the  United  States  and 
Alaska,  all  in  connection  with  the  interstate  com- 
merce  operations   and   transactions   as   alleged   in 
paragraphs  III  to  VII,  inclusive,  and  who  is  also 
engaged  in  an  occupation  necessary  to  the  move- 
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meiit  of  goods  m  interstate  commerce;  and,  that  as 
such  employee  the  plaintiff  was  engaged  in  inter- 
state commerce,  or  in  the  production  of  goods  for 
interstate  commerce,  within  the  meaning  [5]  of 
the  Fair  Labor  Standards  Act  of  1938 ;  and,  that  he 
worked  regularly  from  March  1,  1944,  to  and  includ- 
ing August  18,  1945,  and  by  reason  thereof  the 
defendant  became  indebted  to  the  plaintiff  for  a^ 
total  of  twenty-two  hundred  fifty  overtime  hours  at 
the  time  and  one-half  rate,  as  alleged  in  paragraph 
VII,  but  that  the  said  defendant,  the  employer,  com- 
pensated him  for  his  work  at  a  rate  which  was  less 
than  one  and  one-half  times  his  regular  hourly  rate 
at  which  he  was  employed,  and  by  reason  thereof, 
the  defendant  became  indebted  to  the  said  Raymond 
M.  Naylor  in  the  sum  of  $2492.50,  no  part  of  which 
ha.s  been  paid;  that  the  Pair  Labor  Standards  Act 
of  1938  further  provides  in  Section  16  (b)  thereof, 
that  any  employer  who  so  violates  the  provisions  of 
said  Act,  shall  be  liable  to  any  employee  affected 
in  the  amount  of  the  said  unpaid  overtime  compen- 
sation, and  in  an  additional  equal  amount  as  liqui- 
dated damages,  and  shall  be  liable  for  a  reasonable 
attorney 's  fee  and  costs  of  said  action ;  that  the  sum 
of  $1250.00  is  a  reasonable  attorney's  fee  on  said 
plaintiff's  cause  of  action. 

And,  for  a  Second  Cause  of  Action  Against  the 
Defendant,  Plaintiff  claims  and  alleges,  as  follows: 

I. 

Repeats  and  realleges,  as  though  fully  set  forth 
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herein,  paragraphs  I  to  VII,  inclusive,  of  the  first 
cause  of  action. 

II. 
That  from  February  12,  1944,  to  and  inchiding. 
May  5,  1945,  the  defendant  employed  the  claim- 
ant, Richard  T.  Irby,  under  the  classification  of 
an  Employee's  Relations  Advisor,  performing  du- 
ties pertaining  to  the  making  of  recommendations 
for  approval  of  appointments  for  employees  in  the 
Seattle  Office,  maintaining  balance  ]3etween  con- 
tractors with  respect  to  employees'  salaries,  and 
making  recommendations  for  adjustments  in  same, 
and  making  recommendations  for  adjustment  of 
employee's  complaints  and  grievances,  [6]  and 
other  incidental  matters  pertaining  thereto,  all  in 
connection  with  the  interstate  commerce  operations 
and  transactions  as  alleged  in  paragraphs  III  to 
VII,  inclusive,  and  who  is  also  engaged  in  an  oc- 
cupation necessary  to  the  movement  of  goods  in 
interstate  commerce;  and,  that  as  such  employee 
tlie  claimant  was  engaged  in  interstate  commerce, 
or  in  the  production  of  goods  for  interstate  com- 
merce, within  the  meaning  of  the  Fair  Labor  Stand- 
ards Act  of  1938;  and,  that  he  worked  regularly 
from  February  12,  1944,  to  and  including  May  5, 
1945,  and  by  reason  thereof  the  defendant  became 
indebted  to  the  claimant  for  a  total  of  two  hundred 
fifty-six  overtime  houis  at  the  time  and  one-half 
rate,  as  alleged  in  paragraph  VII,  but  that  the  said 
defendant,  the  employer,  compensated  him  for  his 
Avork  at  a  rate  wdiich  was  less  than  one  and  one- 
half  times  his  regular  hourly  rate  at  which  he  was 
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employed,  and  by  reason  thereof,  the  defendant  l)e- 
came  indebted  to  the  said  Richard  T.  Irby  in  the 
sum  of  $659.60,  no  part  of  which  has  been  paid; 
that  the  Fair  Labor  Standards  Act  of  1938  further 
provides  in  Section  16  (b)  thereof,  that  any  em- 
ployer who  so  violates  the  provisions  of  said  Act, 
shall  be  liable  to  any  employee  affected  in  the 
amount  of  the  said  unpaid  overtime  compensation, 
and  in  an  additional  equal  amount  as  liquidated 
damages,  and  shall  be  liable  for  a  reasonable  attor- 
ney's fee  and  costs  of  said  action;  that  the  sum 
of  $350.00  is  a  reasonable  attorney's  fee  on  said 
claimant's  cause  of  action. 

III. 
That  the  said  Richard  T.  Irby  has,  in  writing, 
assig'ned  his  said  cause  of  action  to  the  plaintiff 
herein,  for  the  purpose  of  representing  him  in  this 
suit  and  for  the  purpose  of  receiving  and  collect- 
ing on  his  behalf  any  judgment  that  might  be  ob- 
tained herein. 

And,  for  a  Third  Cause  of  Action  Against  the 
Defendant,  Plaintiff  claims  and  alleges,  as  follows: 

I. 

Repeats  and  realleges,  as  though  fully  set  forth 
herein,  paragraphs  I  to  VII,  inclusive,  of  the  first 
cause  of  action. 

II. 

That  from  January  7,  1944,  to  and  including, 
April  29,  1945,  the  defendant  employed  the  claim- 
ant, Stuart  Hamilton  Johnston,  under  the  classifi- 
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cation    of   a    Chief   Expediter,    performing   duties 
pertaining  to  the  expediting  of  materials  from  the 
suppliers  to  the  Aleutians,  assisting  in  the  work 
of  various   employees   in   the   Traffic   Department, 
and  other  incidental  duties  pertaining  thereto,  all 
in  connection  with  the  interstate  commerce  opera- 
tions and  transactions  as  alleged  in  paragraphs  III 
to  VII,  inclusive,  and  who  is  also  engaged  in  an 
occupation  necessary  to  the  movement  of  goods  in 
interstate  commerce ;  and,  that  as  such  employee  the 
claimant  was  engaged  in  interstate  commerce,  or  in 
the  production  of  goods  for  interstate  commerce, 
within  the  meaning  of  the  Fair  Labor  Standards 
Act  of  1938;  and,  that  he  w^orked  regularly  from 
January  7, 1944,  to  and  including  April  29,  1945,  and 
by  reason  thereof  the  defendant  became  indebted  to 
the  claimant  for  a  total  of  two  hundred  seventy-six 
overtime  hours  at  the  one-half  time  rate,  as  alleged 
in  paragraph  VII,  but  that  the  said  defendant,  the 
employer,  compensated  him  for  his  work  at  a  rate 
w^hich  w'as  less  than  one   and   one-half   times   his 
regular  hourly  rate  at  which  he  was  employed,  and 
by  reason  thereof,  the  defendant  became  indebted  to 
the  said  Stuart  Hamilton  Johnston  in  the  sum  of 
$238.20,  no  part  of  which  has  been  paid;  that  the 
Fair  Labor  Standards  Act  of  1938  further  provides 
in  Section  16  (b)  thereof,  that  any  employer  who 
so  violates  the  provisions  of  said  Act,  shall  be  liable 
to  any  employee  affected  in  the  amount  of  the  said 
unpaid  overtime  compensation,  and  in  an  additional 
equal  amount  as  liquidated  damages,  and  shall  be 
liable  for  a  reasonable  attorney's  fee  and  costs  [8] 
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of  said  action;  that  the  sum  of  $150.00  is  a  reason- 
able attorney's  fee  on  said  claimant's  cause  of 
action. 

III. 

That  the  said  Stuart  Hamilton  Johnston  has,  in 
writing,  assigned  his  said  cause  of  action  to  the 
plaintiff  herein,  for  the  purpose  of  representing 
him  in  this  suit  and  for  the  purpose  of  receiving 
and  collecting  on  his  behalf  any  judgment  that 
might  be  obtained  herein. 

And,  for  a  Fourth  Cause  of  Action  Against  the 
Defendant,  Plaintiff  claims  and  alleges,  as  follows: 

I. 

Repeats  and  realleges,  as  though  fully  set  forth 
herein,  paragraphs  I  to  VII,  inclusive,  of  the  first 
cause  of  action. 

II. 

That  from  March  5,  1944,  to  and  including,  De- 
cember 30,  1944,  the  defendant  employed  the  claim- 
ant, Francis  M.  Watson,  under  the  classification  of 
a  Recruiter,  performing  duties  connected  with,  or 
pertaining  to  the  hiring  and  clearing  of  men  for 
employment  and  shipment  of  men  to  the  Aleutians, 
including  the  meeting  of  trains  for  incoming  men, 
checking  baggage,  and  accompanying  men  to  out- 
going ships,  meeting  incoming  ships  for  returning 
men,  assisting  in  clearing  them,  checking  baggage, 
and  accompanying-  men  to  outgoing  trains,  and 
other  incidental  duties  pertaining  thereto,  all  in 
connection  with  the  interstate  commerce  operations 
and  transactions  as  alleged  in  paragraphs  III  to 
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VII,  inclusive,  and  who  is  also  engaged  in  an  occu- 
pation necessary  to  the  movement  of  goods  in  inter- 
state commerce;  and,  that  as  such  employee  the 
claimant  was  engaged  in  interstate  commerce,  or  in 
the  production  of  goods  for  interstate  commerce, 
within  the  meaning  of  the  Fair  Labor  Standards 
Act  of  1938;  and,  that  he  worked  regularly  from 
March  5,  1944,  to  and  including  December  30,  1944, 
and  by  reason  [9]  thereof  the  defendant  became  in- 
debted to  the  claimant  for  a  total  of  fifteen  hundred 
five  overtime  hours  at  the  one-half  time  rate,  as 
alleged  in  paragraph  VII,  but  that  the  said  defend- 
ant, the  employer,  compensated  him  for  his  work 
at  a  rate  which  was  less  than  one  and  one-half 
times  his  regular  hourly  rate  at  which  he  was  em- 
ployed, and  by  reason  thereof,  the  defendant  be- 
came indebted  to  the  said  Francis  M.  Watson  in 
the  sum  of  $1075.86,  no  part  of  which  has  been  paid ; 
that  the  Fair  Labor  Standards  Act  of  1938  further 
provides  in  Section  16  (b)  thereof,  that  any  em- 
ployer who  so  violates  the  provisions  of  said  Act, 
shall  be  liable  to  any  employee  affected  in  the 
amount  of  the  said  unpaid  overtime  compensation, 
and  in  an  additional  equal  amount  as  liquidated 
damages,  and  shall  be  liable  for  a  reasonable  attor- 
ney's fee  and  costs  of  said  action;  that  the  sum  of 
$550.00  is  a  reasonable  attorney's  fee  on  said  claim- 
ant's cause  of  action. 

III. 

That  the  said  Fi'ancis  M.  Watson  has,  in  writ- 
ing, assigned  his  said  cause  of  action  to  the  plain- 
tiff herein,  for  the  purpose  of  representing  him  in 
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this  suit  and  for  the  purpose  of  receiving  and 
collecting  on  his  behalf  any  judgment  that  might 
be  obtained  herein. 

Wherefore,  Plaintiff  i^rays  for  judgment  against 
the  defendant  as  follows: 

1.  On  his  first  cause  of  action  for  the  sum  of 
$4985.00,  together  with  attorney's  fees  in  the 
sum  of  $1250.00; 

2.  On  his  second  cause  of  action  for  the  sum  of 
$1319.20,  together  with  attorney's  fees  in  the 
sum  of  $350.00; 

3.  On  his  third  cause  of  action  for  the  sum  of 
$476.40,  together  with  attorney's  fees  in  the 
sum  of  $150.00; 

4.  On  his  fourth  cause  of  action  for  the  sum  of 
$2151.72,  together  with  attorney's  fees  in  the 
sum  of  $550.00;  [10] 

5.  And,  for  plaintiff's  costs  and  disbursements 
herein  to  be  taxed. 

OSCAR  A.  ZABEL, 

Attorney  for  Plaintiff. 

[Endorsed]:     Filed  Jan.  29,  1946.  [11] 


[Title  of  District  Court  and  Cause.] 

ANSWEPi  AND  AFFIRMATIVE  DEFENSES 

Comes    now    the    defendant    West    Construction 
Company,   a   corporation,   and   for   answer   to   the 
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Complaint  of  the  plaintiff  herein,  admits,  denies  and 
alleges  as  follows: 

As  to  First  Cause  of  Action : 

I. 

For  ansvrer  to  Paragraph  I,  admits  plaintiff 
herein  is  bringing  this  action  to  recover  overtime 
compensation  and  liquidated  damages  and  states 
that  it  does  not  have  sufficient  knowledge  or  infor- 
mation concerning  the  other  allegations  contained 
in  paragraph  I  upon  w^hich  to  form  a  belief  as  to 
the  truth  thereof  and  therefore  denies  the  same. 

II. 

For  answer  to  paragraph  II,  admits  each  and 
every  allegation  therein  contained. 

III. 

For  answer  to  paragraph  III,  admits  that  de- 
fendant is  a  Massachusetts  corporation  qualified  to 
do  business  in  the  State  of  Washington,  and  denies 
each  and  every  other  allegation  therein  contained. 

IV. 

For  answer  to  paragraph  IV,  admits  the  plaintiff 
and  the  other  employees  named  in  the  various 
causes  of  action  were  [12]  employees  of  defendant 
during  the  dates  hereinafter  in  this  answer  speci- 
fied and  denies  each  and  every  other  allegation 
therein  contained. 

V. 

For  answer  to  paragraph  V,  admits  the  plaintiff 
and    the    other    employees   named    in    the    various 
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causes  of  acticin  were  employees  of  defendant  dur- 
ing the  dates  hereinafter  in  this  answer  specified 
and  denies  each  and  every  other  allegation  therein 
contained. 

VI. 
For  answer  to  paragraph  VI,  denies  each   and 
every  allegation  therein  contained. 

VII. 

For  answer  to  paragraph  VII,  denies  each  and 
every  allegation  therein  contained. 

VIII. 

For  answer  to  paragraph  VIII,  admits  that  from 
April  4,  1944,  to  August  11,  1945,  inclusive,  defend- 
ant employed  plaintiff  Raymond  M.  Naylor  as  As- 
sistant Personnel  Manager,  and  denies  each  and 
every  other  allegation  therein  contained. 

As  to  All  vSubsequent  Causes  of  Action: 

I. 

In  each  and  every  cause  of  action  set  forth  in  the 
Complaint  wherein  paragraphs  I  to  VII,  inclusive, 
of  the  First  Cause  of  Action  are  referred  to  by 
reference,  the  answer  of  defendant  thereto  is  the 
same  as  to  the  corresponding  paragraphs  of  the 
First  Cause  of  Action.  As  to  each  of  the  Causes 
of  Action,  as  set  forth  in  the  Complaint,  exclusive 
of  the  First,  defendant  states  it  does  not  have  suffi- 
cient knowledge  or  information  upon  which  to  form 
a  belief  as  to  whether  the  employees  therein  named 
have  assigned  their  causes  of  action  to  the  plaintiff 
and  therefore  [13]  denies  said  allegations  and  calls 
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upon  the  plaintiff  to  file  with  the  Clerk  of  the  Court 
the  written  assignments  of  said  claims. 

Referring  to  the  other  allegations  of  the  several 
Causes  of  Action,  defendant  admits,  denies  and 
alleges  as  follows: 

As  to  the  Second  Cause  of  Action: 

I. 

For  answer  to  paragraph  II  of  the  Second  Cause 
of  Action,  as  set  forth  in  plaintiff's  Complaint,  ad- 
mits that  between  February  16,  1944,  and  April 
30,  1945,  inclusive,  defendant  employed  Richard  T. 
Irby  as  Employee's  Relations  Advisor,  and  denies 
each  and  every  other  allegations  therein  contained. 

As  to  the  Third  Cause  of  Action: 

I. 

For  answer  to  paragraph  II  of  the  Third  Cause 
of  Action,  as  set  forth  in  plaintiff's  Complaint,  ad- 
mits that  between  January  10,  1944,  and  August  27, 
1944,  inchisive,  defendant  employed  Stuart  Ham- 
ilton Johnson  as  Expediter  and  as  Chief  Expediter 
between  August  28,  1944,  and  April  30,  1945,  in- 
clusive, and  denies  each  and  every  other  allegation 
therein  contained. 

As  to  the  Fourth  Cause  of  Action: 

I. 

For  answer  to  paragraph  II  of  the  Fourth  Cause 
of  Action,  as  set  forth  in  plaintiff's  Complaint, 
admits  that  l)etween  March  10,  1944,  and  December 
30,    1944,    inclusive,    defendant    employed    Francis 
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M.  Watson  as  Recruiter,  and  denies  each  and  every 
other  allegation  therein  contained. 

By  way  of  further  Answer  to  the  several  Causes 
of  Action  as  set  forth  in  the  Complaint  herein,  and 
as  Affirmative  Defenses  thereto,  defendant  alleges: 

I. 

That  each  and  all  of  the  employees  named  in  the 
several  [14]  Causes  of  Action,  as  set  forth  in  the 
Complaint  herein,  during  their  employment  by  de- 
fendant were  employed  in  a  bona  fide  executive  or 
administrative  capacity  and  hence  not  subject  to 
and  are  within  the  exemptions  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended. 

II. 

That  none  of  the  employees  referred  to  in  the 
several  Causes  of  Action,  as  set  forth  in  the  Com- 
plaint herein,  were  engaged  in  commerce  or  in  the 
production  of  goods  for  commerce  while  in  the 
employ  of  the  defendant  and  therefore  were  not 
subject  to  the  Fair  Labor  Standards  Act  of  1938, 
as  amended. 

III. 

That  all  of  that  part  of  the  claims  of  the  plaintiff 
and  the  assignors  of  the  plaintiff  accruing  prior  to 
two  (2)  years  before  January  29,  1946,  the  date  of 
commencement  of  this  action  is  barred  by  Section 
165  of  Remington's  Revised  Statutes  of  the  State  of 
Washington,  both  as  to  overtime  compensation  and 
liquidated  damages. 
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IV. 

That  plaintiff  Raymond  M.  Naylor,  during  the 
period  May  2,  1945,  to  July  26,  1945,  inclusive,  and 
during  the  period  July  31,  1945,  to  August  9,  1945, 
inclusive,  was  employed  on  temporary  duty  at 
Prince  Rupert,  British  Columbia,  Canada,  and  that 
any  work  performed  for  defendant  by  said  Ray- 
mond M.  Naylor  during  said  two  periods  while  out- 
side the  territorial  jurisdiction  of  the  United  States 
was  not  subject  to  the  provisions  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended. 

Wherefore,  having  fully  answered  the  Complaint 
of  plaintiff  herein,  defendant  prays  that  this  action 
may  be  dismissed  with  prejudice  and  that  it  may 
recover  its  costs  herein. 

MAURICE  R.  McMICKEN, 
Attorney  for  Defendant. 

Copy  received  3/15/47. 

/s/  OSCAR  A.  ZABEL. 

[Endorsed] :     Filed  March  7,  1947.  [15] 


[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  ANSWER  OF 
DEFENDANT 

Comes  now  the  defendant  West  Construction 
Company,  and  for  amendment  to  the  Answer  and 
Affirmative  Defenses  of  said  defendant  heretofore 
filed  herein,  and  as  additional  affirmative  defenses 
to  the  Complaint  of  plaintiff  herein,  alleges : 
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V. 

That  all  contracts  of  employment  between  the 
plaintiff  and  defendant  and  between  each  of  the 
assignor  claimants  and  defendant,  and  wages  and 
salaries  paid  thereunder  were  approved  and  paid  in 
good  faith  by  this  defendant  in  conformity  with 
and  in  reliance  upon  an  administrative  regulation, 
order,  ruling,  approval  or  interpretation  of  an 
agency  of-  the  United  States,  to  wit,  the  United 
States  War  Department  and  the  War  Department 
W^age  Administration  Agency,  and  that  all  such 
contracts,  wages  and  salaries  were  in  conformity 
with  the  administrative  practice  and  enforcement 
policy  of  said  United  States  War  Department  and 
War  Department  Wage  Administration  Agency 
with  respect  to  the  class  of  employers  to  which  de- 
fendant belongs. 

VI. 

That  any  act  or  omission  of  defendant  under  the 
Fair  Labor  Standards  Act  of  1938,  as  amended, 
giving  rise  to  any  cause  of  action  to  plaintiff  or 
any  of  the  assignor  claimants  herein,  was  in  good 
faith  and  in  the  reasonable  belief  on  the  part  of 
defendant  [16]  that  any  such  act  or  omission  was 
not  a  violation  of  said  Fair  Labor  Standards  Act 
of  1938,  as  amended. 

MAURICE  R.  McMICKEN, 
Attorney  for  Defendant. 

Copy  received  June  16,  1947. 

ZABEL,  POTH  &  PAUL, 
By  /s/  FREDERICK  PAUL, 
Atty.  for  Plaintiffs. 

[Endorsed]:     Filed  Sept.  9,  1947.  [17] 
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[Title  of  District  Court  and  Cause.] 

Court  Room  No.  1,  Monday,  December  29,  1947 
Presiding :  Honorable  John  C.  Bowen. 

ORDER  SIGNED 

Now  on  this  29th  day  of  December,  1947,  Prank 
Pellegrini,  Assistant  United  States  Attorney,  ap- 
pearing for  the  Government,  these  causes  come  on 
before  the  Court  for  hearing  on  Motion  of  United 
States  for  Leave  to  Intervene.  The  matter  is  called 
and  granted  without  argiunent.  Mr.  Pellegrini 
states  that  this  is  agreeable  to  opposing  counsel. 
Upon  presentation  by  Robert  W.  Graham,  an  Order 
re  interrogatories  is  signed  in  cause  No.  1186  as  well 
as  above  cases. 

Journal  No.  37,  Page  873.  [18] 
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PLEADING  OF  THE  UNITED  STATES  IN 
INTERVENTION 

The  United  States  of  America,  intervenor  herein, 
for  its  pleading  in  intervention  says: 

1.  That  intervenor  is  not  required  to  answer 
the  factual  allegations  of  the  parties  to  this 
action  and,  therefore,  neither  admits  nor  de- 
nies such  allegations. 

2.  That  the  Portal-to-Portal  Act  of  1947,  ap- 
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proved  May  14,  1947,  conforms  in  all  re- 
spects to  the  provisions  and  requirements  of 
the  Constitution  of  the  United  States  and  is 
an  existing  and  valid  law  of  the  United 
States. 
3.  That  the  constitutionality  of  the  said  Portal - 
to-Portal  Act  of  1947  is  not  subject  to  seri- 
ous question  but  if  the  Court  should  entertain 
serious  doubts  concerning  the  constitutional- 
ity of  that  Act,  it  should  first  consider  the 
defenses  raised  by  the  defendant  which  are 
not  based  upon  the  Portal-to-Portal  Act  of 
1947,  and,  if  it  finds  that  any  such  defense 
or  defenses  bar  all  the  claims  herein,  it  should 
dismiss  the  action  without  ruling  on  the  con- 
stitutional question. 

Wherefore,  the  United  States  of  America  prays 
that  the  Court  enter  a  judgment  herein  which  shall 
be  consistent  [19]  with  the  constitutional  validity 
of  the  said  Portal-to-Portal  Act  of  1947. 

TOM  C.  CLARK, 

Attorney  General. 

By  /s/  HERBERT  A.  BERGSON, 

Acting  Assistant  Attorney 
General. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 

/s/  FRANK  PELLEGRINI, 

Assistant  United  States 
Attorney. 
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Of  Counsel: 

ENOCH  E.  ELLISON, 

Special  Assistant  to  the  Attorney  GeneraL 

JOHANNA  M.  D'AMICO, 

Attorney,  Department  of  Justice. 

Copy  Received  12-11-47. 

ZABEL,  POTH  &  PAUL, 
By  LM. 

Copy  received  12/11/47. 

/s/  NORMAN  R.  McMICKEN, 
Atty.  for  Defendant. 

[Endorsed]:     Lodged  Dec.  11,  1947.    FUed  Dec. 
29,  1947.  [20] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

No.  1186 

H.  A.  LASSITER  and  W.  R.  MORRISON, 

Plaintiffs, 
vs. 

GUY  F.  ATKINSON  COMPANY,  a  Corporation, 

Defendant. 
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No.  1293 

VERNON  O.  TYLER, 

Plaintiff, 

vs. 

S.  BIRCH  &  SONS  CONSTRUCTION  CO.,  a 
Corporation,  and  MORRISON-KNUDSEN 
CO.,  a  Corporation, 

Defendants. 

No.  1408 

WILLIAM  LESLIE  KOHL, 

Plaintiff, 
vs. 

S.  BIRCH  &  SONS  CONSTRUCTION  CO.,  a 
Corporation,  and  MORRISON-KNUDSEN 
CO.,  a  Corporation, 

Defendants. 

No.  1420 

ARTHUR  J.  SESSIN, 

Plaintiff, 
vs. 

S.  BIRCH  &  SONS  CONSTRUCTION  CO.,  a 
Corporation,  and  MORRISON-KNUDSEN 
Co.,  a  Corporation, 

Defendants. 
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No.  1456 

RAYMOND  N.  NAYLOR, 


Plaintiff, 


vs. 


WEST  CONSTRUCTION  CO.,  a  Corporation, 

Defendant. 

No.  1628 

OWEN  J.  McNALLY, 


Plaintiff, 


vs. 


S.  BIRCH  &  SONS  CONSTRUCTION  CO.,  a 
Corporation,  and  MORRISON-KNUDSEN 
CO., 

Defendants. 

STIPULATION  AND  PRE-TRIAL  ORDER 
RE  PORTAL  ACT  HEARING 

I. 

It  Is  Hereby  Stipulated  by  and  between  the  par- 
ties hereto  through  their  attorneys  of  record: 

(1)  That  the  above-named  causes  may  be  con- 
solidated for  purposes  of  hearing  only  those  matters 
relating  to  the  Portal-to-Portal  Act  of  1947  and 
in  particular  those  matters  relating*  to  the  defenses 
asserted  by  the  defendants  under  Sections  9  and  11 
of  said  Act,  said  hearing  to  bo  herein  referred  to 
as  the  Portal  Act  hearing. 

(2)  Defendants  contend  that  the  acts  or  omis- 


West  Construction  Compdmy,  et  al.  25 

sions  complained  of  in  these  actions  and  each  of 
them  were  in  good  faith  in  conformity  with  and 
in  reliance  on  administrative  regulations,  orders, 
rulings,  approvals  or  interpretations  of  an  agency 
of  the  United  States  or  administrative  practices 
or  enforcement  policies  of  an  agency  of  the  United 
States  with  respect  to  the  class  of  employers  to 
which  defendants  belonged  and  plaintiffs  deny  the 
same. 

(3)  Defendants  contend  that  the  acts  or  omis- 
sions alleged  as  giving  rise  to  these  actions  and 
each  of  them  were  in  good  faith  and  that  the  defend- 
ant had  reasonable  grounds  for  believing  that  the 
acts  or  omissions  were  not  a  violation  of  the  Fair 
Labor  Standards  Act  of  1938,  and  plaintiffs  deny 
same. 

(4)  Plaintiffs  contend  that  the  Portal-to-Portal 
Act  of  1947  is  unconstitutional,  and  in  particular 
such  sections  or  portions  thereof  which  may  be 
deemed  applicable  to  these  causes  or  any  of  them, 
and  defendants  deny  the  same. 

(5)  In  part  II  are  listed  certain  exhibits  which 
may  be  offered  in  the  Portal  Act  Hearing  for  these 
causes  by  the  respective  parties  together  with  the 
stipulations  pertaining  to  said  exhibits.  With  ref- 
erence to  said  exhibits  and  with  reference  to  all 
evidence  and  testimony  to  be  introduced  by  any 
j)arty  at  said  Portal  Act  Hearing  it  is  Stipulated 
as  follows: 

(a)     All  evidence,  documentary  or  oral,  relating 
to    any    one    of   the    defendants    shall    be 
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deemed  to  relate  to  all  of  the  defendants 
•  and  all  documents  or  communications  sent 
to  or  received  by  one  defendant  shall  be 
deemed  to  have  been  sent  to,  received  by  or 
come  to  the  attention  and  within  the  knowl- 
edge of  all  other  defendants.  All  informa- 
tion, knowledge,  beliefs  and  actions  of  any 
of  the  defendants  shall  also  be  deemed  to 
be  the  information,  knowledge,  beliefs  and 
actions  of  all  other  defendants. 

(b)  The  objections  of  any  i3laintiff  as  to  the 
admissibility  of  any  exhibit,  as  hereinafter 
reserved,  or  to  any  testimony  shall  be 
deemed  the  objection  of  all  plaintiffs  and 
the  objection  of  any  defendant  as  to  the 
admissibility  of  any  exhibit  or  testimony 
shall  be  deemed  the  objection  of  all  other 
defendants. 

(c)  All  objections  to  the  admissibility  of  any 
exhibit  listed  in  part  II  hereof  save  and 
except  the  objections  to  relevancy  and  ma- 
teriality hereinafter  noted  are  expressly 
waived  by  all  parties,  the  identification 
and  authenticity  of  all  exhibits  being  ad- 
mitted by  all  parties  and  it  being  expressly 
agreed  that  photostatic  or  other  copies  of 
all  documents  may  be  offered  in  lieu  of 
the  originals  of  such  documents. 

(d)  In  the  event  any  appeal  should  be  taken 
by  any  party  to  any  of  these  causes  it  is 
Stipulated  and  Agreed  that  the  original 
exhibits  designated  as  a  part  of  the  record 
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on  appeal  shall,  subject  to  the  approval  of 
the  court,  be  transmitted  to  the  Circuit 
Court  of  Appeals  and  not  printed  in  the 
record. 

(6)  It  Is  Stipulated  that  all  exhibits  may  be 
offered  by  all  parties  at  the  outset  of  the  Portal 
Act  Hearing  subject  to  such  reservations  and  ob- 
jections as  to  relevancy  and  materiality  as  may 
hereinafter  be  noted.  It  is  further  Agreed  that  the 
offering"  of  oral  testimony  may  proceed  and  that 
the  Court  shall  reserve  ruling  upon  the  admissi- 
bility of  such  exhibits  to  which  objections  are  made* 
It  is  understood  that  any  testimony  relating  to  ex- 
hibits concerning  which  reservation  of  ruling  is 
made  shall  be  received  subject  to  such  ruling  as 
may  be  made  by  the  Court  relative  to  these  exhibits. 
It  is  Understood  and  Agreed  that  all  counsel  shall 
hold  themselves  in  readiness  upon  call  of  the  Court 
following  the  offering  of  oral  testimony  to  be  of 
such  assistance  as  they  may  by  way  of  oral  argu- 
ment or  otherwise  as  an  aid  to  the  Court  in  deter- 
mining such  reservations  of  ruling  as  may  be  made. 
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Dated  this  5th  day  of  December,  1947. 

BOGLE,  BOGLE  &   GATES, 
ROBERT  W.  GRAHAM, 

Attorneys  for  Defendant  Guy  F.  Atkinson  Co.  in 
Cause  No.  1186. 

ALLEN,  HILEN,  FROUDE  & 

DeGARMO, 
GERALD  de  GARMO, 

Attorneys  for  Defendants  S.  Birch  &  Sons  Con- 
struction Co.,  a  Corporation,  and  Morrison- 
Knudsen  Co.,  a  Corporation,  Cause  Nos.  1293, 
1408,  1420,  1628. 

MAURICE  R.  McMICKEN, 
Attorney  for  Defendant  West  Construction  Co.,  a 
Corporation,  Cause  No.  1456. 

ZABEL,  POTH  &  PAUL, 
FREDERICK  PAUL, 

Attorney  for  Plaintiffs  in  Cause  Nos.  1186,  1456, 
1628. 

WETTRICK,  FLOOD  & 

O'BRIEN, 
GEORGE  J.  TOULOUSE,  JR., 
Attorneys  for  Plaintiffs  in 
Cause  No.  1293. 

McMICKEN,  RUPP  & 

SCHWEPPE, 
MARY  ELLEN  KRUG, 

Attorneys  for  Plaintiffs  in 
Cause  Nos.  1408,  1420.  [24] 
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ORDER 

It  is  hereby  Ordered  that  the  terms  and  condi- 
tions embodied  in  the  foregoing  stipulation  of  coun- 
sel are  herelw  approved  and  the  same  shall  be  and 
hereby  are,  established  to  be  the  terms  and  condi- 
tions of  the  Portal  Act  Hearing  on  the  above 
causes  as  defined  in  the  foregoing  stipulation. 

Done  in  Open  Court  this  8th  day  of  December, 
1947. 

JOHN  C.  BOWEN, 
District  Judge. 
Presented  by: 

ROBERT  W.  GRAHAM, 

Of  Bogle,  Bogle  &  Gates. 

[Endorsed]:     Filed  Dec.  8,  1947.  [25] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

Case  No.  1456 

RAYMOND  M.  NAYLOR, 

Plaintiff, 

vs. 

WEST  CONSTRUCTION  COMPANY, 

Defendant. 

Before:  The  Honorable  John  C.  Bowen, 
District  Judge. 

Seattle,  Washington,  January  16,   1948 
10:00  o'clock  A.M. 
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COURT'S  DECISION 

The  Court :  As  to  Mr.  Irby  tlie  Court  is  not  con- 
vinced by  the  proof  that  he  was  acting  in  a  capacity 
otherwise  than  as  one  exercising  discretion  and 
judgment  as  far  as  his  work  was  concerned.  That 
conclusion  is  suj)ported  by  the  witness  McLeod  that 
Mr.  Irby's  action  as  to  what  should  be  done  about 
an  employee's  problems  in  his  employment,  whether 
he  should  be  retained,  fired,  promoted,  demoted  or 
sent  to  some  other  area  or  recommended  for  such, 
rested  upon  Mr.  Irby's  final  decision.  That  does 
not  show  him  acting  other  than  as  a  principal,  vice- 
principal,  or  business  manager  in  his  department. 
An  ordinary  employee  does  not  exercise  such 
authority  as  that. 

The  Court  finds,  concludes  and  decides  that  as 
to  Mr.  Irby  he  was  acting  not  in  the  capacity  of 
an  employee  covered  by  the  provisions  of  the  Act 
but  on  the  side  of  the  principal  who  was  the  em- 
ployer. He  was  acting  in  a  managerial  and  admin- 
istrative capacity  from  day  to  day  and  from  time 
to  time,  employing  his  own  discretion  and  judg- 
ment as  to  how  his  duty  would  be  performed  and 
as  to  the  result  of  the  performance  by  him  of  his 
duty. 

As  to  each  ;uid  all  of  the  other  plaintiifs  and 
assignors  to  plaintiff,  the  Court  is  just  as  clearly 
convinced  by  the  proof  that  they  exercised  no  real 
discretion  in  their  work  but  were  following  and 
applying  a  pattern  in  their  work  which  was  laid 
down  for  them  and  determined  by  others  superior 
in  authority  in  the  company's  organization. 
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There  is  no  question  but  what  the  services  of  each 
one  of  the  others  concerned  commerce  and  was  a 
part  of  the  commerce  in  which  the  defendant  com- 
pany imquestionably  was  engaged. 

I  do  not  think  anything  would  be  gained  by  dis- 
cussing the  details  of  their  services  as  performed 
by  [27]  each  of  them  because  the  evidence  is  clear 
that  the  nature  of  their  services  was  of  the  charac- 
ter just  stated  by  the  Court  and  that  the  work  and 
service  of  each  one  of  the  other  persons  involved 
here  were  covered  by  the  provisions  of  the  Act  and 
they  are,  subject  to  later  determination  as  to  the 
defendant's  good  faith,  entitled  to  the  overtime 
stated  in  these  exhibits  less  deductions  on  account 
of  the  work  done  in  Canada  and  on  account  of  the 
work  done  by  one  of  them  at  a  time  before  the 
period  within  which  claims  of  this  kind  may  be 
asserted. 

Is  there  anything  not  covered  by  the  announced 
decision?  The  other  question,  the  defense  of  the 
defendants*  of  good  faith,  will  be  considered  in 
connection  with  the  same  issue  in  other  cases.  Is 
there  anything  else? 

Mr.  Paul :     No.   I  think  that  is  all. 

The  Court:  It  is  ordered  that  the  settling  and 
entering  of  findings  of  fact,  conclusions  of  law  and 
judgment  in  this  case  shall  await  the  determination 
of  the  whole  ease  and  any  other  undecided  issues. 
The  case  as  to  the  issue  of  good  faith  will  be  heard 
at  the  times  and  in  the  manner  arranged  for  similar 
hearings  in  the  other  cases.    Is  that  agreeable? 

Mr.  Paul:     Yes,  your  Honor. 

Concluded,   [28] 
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No.  1420 


ARTHUR  J.  SESSING, 


Plaintiff, 


vs. 


S.  BIRCH  &  SONS  and 

MORRISON-KNUDSEN  CO., 


Defendants. 


No.  1456 


RAYMOND  M.  NAYLOR, 


vs. 


WEST  CONSTRUCTION  CO., 


Plaintiff, 


Defendant. 


No.  1628 


OWEN  J.  McNALLY, 


vs. 


Plaintiff, 


S.  BIRCH  &  SONS  and 

MORRISON-KNUDSEN  CO., 

Defendants. 

Before:  The  Honorable  John  C.  Bowen, 
District  Judge 

Seattle,  Washington,  February  16,  1948 
3:30  o'clock  P.M. 
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COURT'S  DECISION 

The  Court:  I  wish  to  announce  the  Court's  de- 
cision in  these  Fair  Labor  Standards  Act  cases 
which  are  pending  in  this  Court  and  whicli  have 
been  tried.  I  wish  the  decision  to  be  regarded  as 
made  in  each  and  all  of  them  unless,  subsequent  to 
the  Court's  announcement  of  decision,  some  other 
or  different  order  is  entered.  I  am  referring  to 
causes  numbered  1186,  1293,  1408,  1420,  1456,  and 
1628. 

Upon  the  question  of  whether  or  not  in  these 
cases  the  so-called  Portal  to  Portal  Act  of  1947  is 
constitutional  (defenses  in  the  pending  cases  having 
pursuant  to  that  Act  been  set  up),  I  have  no  hesi- 
tancy in  coming  to  the  conclusion  that  it  is  con- 
stitutional. One  reason  which  I  wish  to  state  why 
I  think  so  is  that  the  Act  does  not  purport  to  take 
away  or  to  deprive  the  plaintiffs  of  the  right  wdiich 
they  had  under  the  law  as  it  existed  before  that 
Portal  to  Portal  Act  w^as  enacted  by  Congress. 

The  Portal  to  Portal  Act  merely  declares  that 
certain  acts  which  occurred  during  the  accrual  of 
plaintiffs'  right,  if  pleaded  and  proved  to  have 
been  done  in  good  faith  reliance  upon  a  ruling  of 
a  government  agency,  might  be  a  defense  which  the 
defendant  could  set  up  against  plaintiff  employees' 
claims.  In  my  opinion,  former  court  decisions  in 
other  situations  upholding  the  right  of  [31]  legis- 
latures to  modify  or  create  statutes  of  limitations 
in  bar  of  existing  claims  are  authority  for  uphold- 
ing the  power  of  Congress  in  the  Portal  to  Portal 
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Act  to  say  whether  or  not  certain  good  faith  acts 
of  the  defendants  done  during  the  time  plaintiffs' 
causes  of  action  were  arising  might  operate  as  a 
defense  in  the  hands  of  the  defendant  employers. 
There  are  other  reasons  in  my  opinion  why  the 
Act  is  constitutional  but  I  will  not  stop  to  discuss 
them  now. 

I  pass  now  to  the  questi(j]i  of  whether  (ir  not  the 
defendants  have  sustained  the  burden  of  establish- 
ing their  affirmative  defense  of  good  faith  asserted 
by  them  in  accordance  with  the  provisions  of  the 
Portal  to  Portal  Act,  that  is,  whether  or  not  the 
acts  and  things  done  by  them  which  are  now  com- 
plained of  by  the  plaintiffs  w^ere  done  by  the 
defendants  in  good  faith  reliance  upon  the  construc- 
tion put  upon  the  contracts  by  a  governmental 
agency  or  agencies.  In  that  connection  it  may  be 
observed  that  the  contracts  concerned  the  waging 
of  war  against  the  nation's  enemies.  The  war  times 
and  the  war  policy  of  the  nation  as  declared  by  acts 
of  congress,  and  as  declared  more  powerfully  by 
the  common  consent  of  the  lank  and  file  of  Amer- 
ican citizens,  called  upon  every  citizen  whether 
acting  in  a  civilian  or  military  capacity  to  do  every- 
thing humanly  possible  to  advance  the  cause  of  this 
nation  in  its  war  activity.  And  to  [32]  that  end 
every  person  among  us  and  every  company  or  busi- 
ness operated  by  or  for  such  a  person  was  called 
upon  to  exert  every  possible  effort  to  advance  the 
cause  of  this  nation  at  war. 

These  defendants,  in  line  with  that  duty,  con- 
sented to  act  under  these  contracts  in  a  definite 
plan  to  advance  that  war  effort.    In  doing  so,  they 
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agreed  to  be  bound  by  a  contract  which  the  govern- 
ment's military  powers  exacted  or  prescribed.  That 
contract  in  terms  stipulated  the  method  for  deter- 
mining or  dealing  with  questions  pertaining  to  the 
employer-employee  relations  and  particularly  in  re- 
spect to  overtime  service  of  employees;  and  the 
contract  stated  that  those  matters  should  hQ,  referred 
to  the  War  Department  agency  named  in  the  con- 
tract. Both  parties  agreed  that  that  was  the  proper 
way  of  dealing  with  those  subjects.  How  then  can 
it  be  questioned  that  the  employer-contractor  repre- 
senting in  a  veiy  real  sense  the  duty  of  the  citizen 
or  his  business  organization  should  abide  by  the 
interpretations  of  the  specific  government  agency 
designated  in  the  contract  as  the  agency  of  the  War 
Department  to  make  such  interpretations?  How 
can  it  be  said  that  the  contracting  emjiloyers  of 
these  plaintiffs  in  doing  so  failed  to  exercise  good 
faith  in  those  subjects  by  not  taking  on  the  extra 
duty  of  looking  elsewhere  for  interpretations  not 
called  for  in  the  contract  when  such  [33]  other  pro- 
cedure might  have  violated  the  terms  and  provi- 
sions of  the  contract  itself? 

The  T'oui't  finds,  under  the  evidence  in  this  case, 
that  reasonable  prudence  and  good  faith  did  not 
call  upon  these  employers  of  the  plaintiffs  in  these 
actions  to  disregard  the  contract  with  the  War  De- 
partment and  determine  for  themselves  whether  or 
not  the  Fair  Labor  Standards  Act  and  the  authori- 
ties of  the  govermnent  administering  that  Act  had 
any  jurisdiction  over  such  matters  as  employer- 
employee  I'elatiuns  and  overtime  pay  of  employees. 
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The  evidence  overwhelmingly  convinces  the  Court 
that  in  respect  to  all  these  cases  the  employers  in 
good  faith  and  with  the  utmost  caution  lived  up  to 
the  contracts  they  had  with  the  War  Department 
to  build  these  military  installations  in  Alaska  and 
to  do  all  the  work  and  perform  all  of  the  services 
reasonably  required  to  that  end,  and  that  in  doing 
so  the  end  result  of  their  activities  Avas  more  a 
military  effort  than  a  commercial  eifort,  although 
in  the  course  of  performance  of  the  contracts  by 
the  employers,  they  did  carry  on  some  commerce. 
Further,  in  the  opinion  of  the  Court,  the  contracting 
employers  of  plaintiffs  amply  demonstrated  on 
every  hand  their  purpose  and  determination  to,  and 
they  did,  exercise  good  faith  in  dealing  with  any 
and  all  questions  as  to  employer-employee  relations 
and  in  respect  to  overtime  of  employees,  all  in  [34] 
accordance  with  the  rulings  of  the  agency  of  the 
government  as  provided  in  the  contracts  themselves. 

For  these,  among  other  reasons,  the  Court  finds, 
concludes  and  decides  that  the  plaintiffs  take  noth- 
ing by  their  actions  in  each  and  all  of  these  several 

actions  pending  in  this  Court. 

******* 

The  Court:  Plaintiff  McNally  was  engaged  in 
conunerce,  but  as  to  the  Portal  to  Portal  Act  good 
faith  affirmative  defense,  the  Court  makes  the  same 
decision  in  this  case  as  that  announced  in  the  others, 
namely,  that  the  defendants  have  alleged  and  proved 
by  a  preponderance  of  the  evidence  and  by  the  over- 
wlielming  evidence  that  all  matters  and  things  re- 
specting overtime  done  by  the  defendant  employer 
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of  plaintiff  in  this  action  were  done  in  good  faith 
reliance  upon  the  rulings  and  interpretations  made 
by  an  agency  of  the  government  as  provided  in  the 
contract.  Therefore,  plaintiff  McNally  is  not  en- 
titled to  recover. 

(Concluded.) 

[Endorsed] :  Filed  March  2,  1948.   [35] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Xorthern 
Division 

Civil  Action  No.  1456 

RAYMOND  M.  NAYLOR, 

Plaintiff, 
vs. 

WEST  CONSTRUCTION  COMPANY, 
a  corporation, 

Defendant. 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above  entitled  action  having  come  on  regu- 
larly for  trial  in  the  above  entitled  court,  sitting 
without  a  jury,  plaintiff  being  represented  by  Fred- 
erick Paul,  of  Zabel,  Poth  &  Paul,  his  attorneys, 
the  defendant  being  represented  by  Maurice  R. 
McMicken,  its  attorney,  and  the  court  having  heard 
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the  testimony  of  the  witnesses,  considered  the  evi- 
dence and  being  fully  advised  in  the  iDremises  and 
having  rendered  its  oral  decision  herein,  the  court 
does  hereby  make  the  following 

FINDINGS  OF  FACT 

I. 

That  this  action  was  commenced  and  prosecuted 
by  plaintiff  on  his  own  behalf,  and  as  assignee  of 
Richard  T.  Irby,  Stuart  H.  Johnston  and  Francis 
M.  Watson,  pursuant  to  written  assignments  duly 
and  regularly  executed  by  said  named  assignors 
prior  to  the  commencement  of  this  action,  under 
and  by  virtue  of  the  Fair  Labor  Standards  Act  of 
1938,  as  amended. 

II. 

That  defendant  is  a  Massachusetts  corporation 
qualified  to  do  business  in  the  State  of  Washing-ton. 

III. 
That  during  the  years  1944  and  1945,  defendant 
under  certain  Cost-Plus-a-Fixed-Fee  contracts  en- 
tered into  with  the  United  [36]  States  of  America, 
acting  by  and  through  the  Corps  of  Engineers  of 
the  United  States  War  Department,  was  perform- 
ing certain  military  construction  work  at  Adak  and 
at  Shemya  in  the  Aleutian  Islands  within  the  Ter- 
ritory of  Alaska,  and  for  the  purpose  of  carrying 
out  said  contracts  defendant  w^as  required  to  and 
did  maintain  a  Seattle  Office  in  which  plaintiff  and 
plaintiff's  assignors  were  employed  by  defendant, 
as  hereinafter  set  forth,  and  from  which  office  de- 
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fendant  purchased  nearly  $5,000,000  of  materials 
and  supplies  throughout  the  United  States  for 
transportation  to  Alaska  in  interstate  commerce  for 
use  on  such  contract  jobsites,  hired  men  throughout 
the  United  States  in  large  numbers  who  were  trans- 
ported from  their  homes  to  the  Alaska  jobsites,  and 
upon  completion  of  their  employment  were  trans- 
ported from  the  jobsites  in  Alaska  to  their  homes 
in  the  United  States,  and  whose  payroll  records 
were  maintained  in  the  defendant's  Seattle  Office. 

IV. 

That  plaintiff  and  plaintiff's  assignors  were  en- 
gaged in  assisting  in  the  performance  of  defend- 
ant's contracts  with  the  United  States  of  America, 
and  in  the  movement  of  materials  and  supplies  in 
interstate  commerce  and  the  transportation  and 
housing  of  personnel  moving  in  interstate  com- 
merce, as  follows: 

(a)  Plaintiff,  Raymond  M.  Nay  lor,  who  was  pos- 
sessed of  special  training  and  experience  in  the 
handling  of  traffic  and  transportation,  was  employed 
by  defendant  from  April  4,  1944,  to  August  12,  1945, 
inclusive,  as  Assistant  Personnel  Manager,  at  a  base 
weekly  salary  of  $63.63  for  40  hours  of  work  for 
the  period  from  April  4,  1944,  to  April  29,  1945,  at 
Seattle,  Washington,  and  from  May  2  to  July  26, 
1945,  inclusive,  and  from  July  31  to  August  9,  1945, 
inclusive,  he  was  located  at  Prince  Rupert,  British 
Columbia,  Canada,  at  a  base  salary  varying  from 
$63.63  to  $73.17  per  40  hour  week;  that  during  the 
employment  period  at  Seattle  from  A])ril  4,  1944, 
to  April  29,  1945,  inclusive,  plaintiff,  Raymond  M. 
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Naylor,  [37]  worked  in  the  Transportation  Division 
of  the  Personnel  Department  of  defendant,  and 
assisted  in  the  transportation  of  workmen  em- 
ployed by  defendant  from  their  homes  throughout 
the  United  States  to  Seattle  and  thence  to  the  job- 
sites  in  Alaska,  and  from  such  jobsites  at  the  com- 
pletion of  their  contracts  to  Seattle  and  thence  to 
their  homes,  and  of  the  housing  of  all  personnel  at 
Seattle  w^hile  awaiting  transportation  to  the  job- 
sites  or  to  their  homes,  and  in  the  course  of  such 
work  lie  was  assisted  in  the  work  by  four  employees; 
he  made  arrangements  for  rail  transportation  to 
and  from  Seattle,  having  authority  to  jDurchase  rail- 
road tickets  on  credit  in  defendant's  name,  and  in 
arranging  for  the  housing  of  men  in  Seattle  while 
awaiting  transportation  to  the  jobsites  or  to  their 
homes  he  had  authority  to  place  men  in  various 
hotels  in  Seattle  on  credit  in  tlie  defendant's  name; 
he  met  trains,  ships  and  planes  arriving  and  de- 
parting with  jobsite  employees,  supervised  their 
loading  and  unloading,  and  met  hospital  planes 
arriving  with  medical  evacuees  from  the  jobsites 
and  arranged  further  medical  facilities  for  them, 
in  all  of  which  work  the  said  Raymond  M,  Naylor 
acted  under  the  general  supervision  of  defendant's 
Personnel  Manager  but  was  not  required  to  and  did 
not  exercise  discretion  and  independent  judgment. 
That  during  the  period  from  April  4,  1944,  to  April 
29,  1945,  mclusive,  the  said  Raymond  M.  Naylor 
worked  a  total  of  705%  hours  in  excess  of  40  hours 
per  week  for  which  he  was  paid  only  straight  time 
at  the  straight  time  rate  of  $1.5909  per  hour. 
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(b)  Plaintiff's  assignor,  Richard  T.  Irl)y,  wlio 
was  possessed  of  special  training  in  tiie  handling 
of  employee  problems,  was  employed  by  defendant 
from  February  17,  1944,  to  April  30,  1945,  inclu- 
sive, as  Employee  Relations  Advisor  at  a  base 
weekly  salary  of  $68.18  for  40  hours  of  work  from 
February  17,  1944,  to  December  3,  1944,  inclusive, 
and  at  a  base  weekly  salary  of  $70.00  for  40  hours 
of  work  from  December  4,  1944,  to  April  30,  1945, 
inclusive;  [38]  and  during  such  period  of  employ- 
ment he  was  in  direct  charge  of  the  Employee  Rela- 
tions Department  which  was  a  liaison  office  between 
employee  and  department  head  and  between  em- 
ployee and  the  Contracting  Officer;  all  requests  for 
increases  of  salary  for  employees  were  subject  to 
his  approval  or  disapproval  and  transfers  of  em- 
ployees from  one  department  to  another  had  to  have 
his  sanction;  termination  of  employees  could  not 
be  effective  without  his  written  approval  and  work 
referrals  had  to  be  okehed  by  him;  he  conducted 
orientation  interviews  with  employees  to  provide 
information  on  working  conditions,  leave  regula- 
tions, transportation,  housing,  etc.,  his  duties  being 
confined  to  Seattle  Office  employees  of  defendant; 
in  all  of  which  work  the  said  Richard  T.  Irby  acted 
in  an  administrative  capacit}^  under  only  the  gen- 
eral direction  oi  A.  McLeod,  defendant's  Business 
Manager,  and  v/as  required  to  and  did  exercise  dis- 
cretion and  independent  judgment.  That  during  the 
period  from  February  17,  1944,  to  December  3,  1944, 
inclusive,  the  said  Richard  T.  Irbv  worked  a  total 
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of  191  hours  in  excess  of  40  hours  per  week  for 
which  he  w^as  only  paid  straight  time  at  the  straight 
time  rate  of  $1.7054  per  hour  and  during-  the  period 
from  December  4,  1944,  to  April  30,  1945,  inclusive, 
he  worked  a  total  of  80  hours  in  excess  of  40  hours 
per  week  for  which  he  was  only  paid  straight  time 
at  the  straight  time  rate  of  $1.75  per  hour. 

(c)  Plaintiff's  assignor,  Stuart  H.  Johnston,  who 
was  possessed  of  special  training  and  experience  in 
the  expediting  of  materials  and  supplies,  was  em- 
ployed by  defendant  from  January  9,  1944,  to 
August  27,  1944,  inclusive,  as  an  Expediter  at  a 
^veekly  base  salary  of  $68.18  for  40  hours  of  work, 
and  from  August  28,  1944,  to  April  30,  1945,  in- 
clusive, as  Chief  Expediter  at  a  w'eekly  base  salary 
of  $70.00  for  40  hours  of  work;  that  as  Expediter 
he  worked  in  the  Expediting  Section  of  defendant's 
Purchasing  Department  and  kejDt  records  of  vend- 
ors' shipments  to  Grovernment  receiving  warehouses, 
arranging  for  Government  inspection  of  materials 
received,  [39]  spent  considerable  time  in  tracing 
lost  or  strayed  shipments  from  vendors  and  phoned 
vendors  to  keep  shipments  rolling  to  arrive  on  de- 
livery date  promised,  all  under  the  direction  of  the 
Chief  Expediter,  all  of  which  duties  were  largely 
clerical  in  nature  and  did  not  require  the  use  of 
discretion  or  independent  judgment;  that  after 
August  28,  1944,  as  Chief  Expediter,  Stuart  H. 
Johnston  worked  in  the  Expediting  Section  of  the 
defendant's  Purchasing  Department,  assisted  by  six 
employees  of  said  Section,  instructed  employees  in 
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tlie  proper  handling  of  Purchase  Orders  on  the  de- 
fendant's war  contracts,  determined  the  method  of 
expediting  the  movement  of  materials  and  supplies 
from  vendors  throughout  the  United  States  to 
Seattle  and  Alaska,  prepared  weekly  shipping  status 
reports  for  the  jobsite  offices  and  weight  displace- 
ment reports  for  the  United  States  Engineers,  in 
all  of  which  work  he  was  not  required  to  and  did 
not  exercise  discretion  and  independent  judgmeiit. 
That  during  the  period  January  31,  1944,  to  August 
27,  1944,  inclusive,  the  said  Stuart  H.  Johnston 
worked  a  total  of  116  hours  in  excess  of  40  hours 
per  week  for  which  he  was  paid  only  straight  time 
at  the  straight  time  rate  of  $1.7054  per  hour,  and 
during  the  period  August  28,  1944,  to  April  30, 
1945,  inclusive,  he  worked  a  total  of  135%  hours 
in  excess  of  40  hours  per  week  for  which  he  was 
paid  only  straight  time  at  the  straight  time  rate 
of  $1.75  per  hour. 

(d)  Plaintiff's  assignor,  Francis  M.  Watson,  who 
was  possessed  of  special  training  and  experience  in 
the  hiring  of  personnel,  was  employed  by  defendant 
from  March  10,  1944,  to  December  31,  1944,  inclu- 
sive, as  a  Recruiter,  at  a  weekly  base  salary  of 
$59.09  for  40  hours  of  work,  and  during  such  peiiod 
of  employment  he  interviewed  at  defendant's  Seat- 
tle Office  applicants  for  work  as  manual  employees 
at  the  jobsites  in  Alaska,  such  men  being  either 
Seattle  residents  or  men  not  local  residents  but  not 
brought  to  Seattle  by  defendant  and  using  Seattle 
as   their   place   of   hire,    and   he   selected    [40]    or 
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rejected  applicants  on  the  basis  of  their  written 
application,  oral  statements,  appearances  and  ref- 
erences, and  as  such  Recruiter,  Francis  M.  Watson 
was  under  the  general  supervision  of  defendant's 
Persomiel  Manager,  and  in  all  of  such  work  he  was 
not  required  to  and  did  not  exercise  discretion  and 
independent  judgment.  That  during  said  period 
from  March  10,  1944,  to  December  31,  1944,  inclu- 
sive, he  worked  a  total  of  410  hours  in  excess  of 
40  hours  per  week  for  which  he  was  paid  only 
straight  time  rate  of  $1.4772  per  hour. 

V. 

That  all  practices  of  the  defendant  with  respect 
to  the  payment  of  overtime  compensation  for  all 
hours  worked  by  plaintiff  and  plaintiff's  assignors 
in  excess  of  forty  (40)  hours  in  any  one  week  were 
in  good  faith  in  conformity  with  and  in  reliance  on 
administrative  regulations,  rulings,  approvals  and 
interpretations  of  the  following  agencies  of  the 
United  States,  to  wit,  the  United  States  AVar  De- 
partment, the  Corps  of  Engineers  of  the  United 
States  War  Department  and  the  War  Department 
Wage  Administration  Agency. 

VI. 

That  all  practices  of  the  defendant  with  respect 
to  the  payment  of  overtime  compensation  for  all 
hours  worked  by  plaintiff  and  plaintiff's  assignors 
in  excess  of  forty  (40)  hours  in  any  one  week  weie 
in  good  faith  and  that  the  defendant  had  reasonable 
grounds  for  believing  that. such  practices  were  not 
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a  violation  of  the   Fair  Labor   Standards  Act   of 
1938,  as  amended. 

Done  in  Open  Court  this  3rd  day  of  Mardi,  1948. 

/s/  JOHN  C.  BOWEN, 

District  Judge.    [41] 

From  the  foregoing  Findings  of  Fact,  the  Court 
does  hereby  make  the  following 

CONCLUSIONS  OF  LAW 

I. 

That  the  plaintiff,  Raymond  M.  Naylor,  and 
plaintiff's  assignors,  Richard  T.  Irby,  Stuart  H. 
Johnston  and  Francis  M.  Watson,  were  engaged  in 
interstate  commerce  during  their  respective  periods 
of  employment  by  the  defendant. 

11. 

That  plaintiff's  assignor,  Richard  T.  Irby,  was 
a  bona  fide  administrative  employee  of  defendant 
under  and  within  the  terms  and  provisions  of  the 
Regulations  of  the  Administrator  of  the  Wage  & 
Hour  Division  of  the  United  States  Department  of 
Labor  during  his  entire  time  of  employment  by  de- 
fendant and  hence  is  not  subject  to  and  is  within  the 
exemptions  of  the  Fair  Labor  Standards  Act  of 
1938,  as  amended. 

III. 

That  the  two-year  Statute  of  Limitations  of  the 
State  of  Washington  is  applicable  to  the  causes  of 
action  asserted  by  the  complaint  herein,  and  any 
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recovery  for  overtime  prior  to  January  29,  1944,  is 
barred  by  such  statute. 

IV. 
That  the  Fair  Labor  Standards  Act  of  1938,  as 
amended,   has   no   application  to   work   performed 
by  plaintiff  Raymond  M.  Naylor  while  he  was  at 
Prince  Rupert,  British  Columbia,  Canada. 

V. 

That  if  it  were  not  for  the  provisions  of  the  Por- 
tal-to-Portal  Act  of  1947,  plaintiff  Raymond  M. 
Naylor  and  his  assignors  Stuart  H.  Johnston  and 
Francis  M.  Watson  would  have  been  entitled  to 
judgments  against  defendant  under  the  Fair  Labor 
Standards  Act  of  1938,  as  amended,  for  the  fol- 
lowing amounts  for  unpaid  overtime  compensation: 
Raymond  M.  Naylor  $561.19,  Stuart  H.  Johnston 
$217.47  and  [42]  Francis  M.  Watson  $302.84,  plus 
similar  amomits  as  liquidated  damages,  plus  costs 
and  a  reasonable  attorney's  fee. 

VI. 

That  the  Portal-to-Portal  Act  of  1947  is,  and 
sections  9  and  11  thereof  are,  constitutional. 

VII. 

That  the  defendant  is  subject  to  no  liability  to 
the  plaintiff  or  to  any  of  the  plaintiff's  assignors, 
for  or  on  account  of  defendant's  failure  to  pay 
overtime  com})ensation  under  the  Fair  Labor  Stand- 
ards Act  of  1938,  as  amended. 
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VIII. 

That  the  action  of  the  plaintiff  herein  should  be 
dismissed  with  prejudice  and  with  costs  in  favor 
of  the  defendant,  to  be  taxed  in  accordance  with 
law  and  the  rules  of  this  Court. 

Done  in  Open  Court  this  3rd  day  of  March,  1948. 

/s/  JOHN   C.   BOWEN, 
District  Judge. 

Presented  by: 

/s/  MAURICE  R.  McMICKEN. 

Copy  received  March  3,  1948. 

/s/  FREDERICK  PAUL, 

Attorney  for  Plaintiffs. 

[Endorsed]:     Filed  March  3,  1948.  [43] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

Civil  Action  No.  1456 

RAYMOND  M.  NAYLOR, 

Plaintiff, 

vs. 

AVEST  CONSTRUCTION  COMPANY,  a 
Corporation, 

Defendant. 
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JUDGMENT 

'Jlie  above-entitled  action  having  come  on  regu- 
lai-ly  for  trial  in  the  above-entitled  court,  sitting 
without  a  jury,  plaintiff  being  represented  by  Fred- 
erick Paul,  of  Zabel,  Poth  &  Paul,  his  attorneys, 
the  defendant  being  represented  by  Maurice  R. 
McMicken,  its  attorney,  and  the  court  having  heard 
the  testimony  of  the  witnesses,  considered  the  evi- 
dence and  being  fully  advised  in  the  premises,  hav- 
ing rendered  its  oral  decision  herein  and  having 
made  and  entered  its  Findings  of  Fact  and  Con- 
clusions of  Law, 

Now,  Therefore,  It  Is  Hereby  Ordered,  Ad- 
judged and  Decreed  that  the  action  of  the  plaintiff 
herein  be  and  the  same  is  hereby  dismissed,  with 
prejudice  and  with  costs  in  favor  of  the  defendant 
and  against  the  plaintiff,  to  be  taxed  in  the  man- 
ner provided  by  law  and  by  the  rules  of  this  Court. 

Done  in  OY)en  Court  this  3rd  day  of  March,  1948. 

/s/  JOHN  C.  BOWEN, 
District  Judge. 

Presented  by: 

/s/  MAURICE  R.  McMICKEN. 

Approved  as  to  form : 

/s/  FREDERICK   PAUL. 

[Endorsed]:     Filed  Mar.  3,  1948.   [44] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  West  Construction  Company,  a  Massachusetts 
Corporation,  Defendant,  and  to  Maurice  Mc- 
Micken,  Attorney  for  Said  Defendant,  and  to 
United  States  of  America  and  J.  Charles  Den- 
nis, Its  Attorney: 

Notice  is  hereby  given  that  the  above-named 
plaintiff  ai)peals  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  judg- 
ment, and  the  whole  thereof,  involved  in  all  causes 
of  action  entered  in  the  above-named  action  on  the 
2nd  day  of  March,  1948,  and  which  is  now  final. 

Dated  at  Seattle,  Washington,  this  22nd  day  of 
March,  1948. 

ZABEL,  POTH  &  PAUL  and 

FREDERICK  PAUL, 
FREDERICK  PAUL, 

Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  Mar.  25,  1948.  [45] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

Civil  Action  No.  1456 

RAYMOND  M.  NAYLOR, 

Plaintiff, 

vs. 

WEST  CONSTRUCTION  COMPANY,  a 

Corporation, 

Defendant. 

UNITED  STATES  OF  AMERICA, 

Intervenor. 

AMENDED  STATEMENT  OF  POINT  ON  AP- 
PEAL OF  APPELLANT,  RAYMOND  M. 
NAYLOR 

The  point  on  the  appeal  of  the  appellant,  Ray- 
mond M,  Naylor,  is  that  the  Portal -to-Portal  Act 
of  1947,  Sections  9  and  11  thereof,  are  unconstitu- 
tional as  the  deprivation  of  property  without  due 
process  of  law  and  the  usurpation  of  the  Judicial 
power  by  the  Congress  of  the  United  States,  ex- 
cept cause  of  action  No.  2,  Richard  T.  Irby. 

ZABEL,  POTH  &  PAUL  and 

FREDERICK  PAUL, 
FREDERICK  PAUL, 

Attorneys  for  Plaintiff. 

Endorsed:  Copy  Received  March  25,  1948. 
MAURICE  R.  McMICKEN, 
By  Atty.  for  Defendant. 
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Endorsed:  Received  a  copy  of  the  within 
Amended  Statement  of  Points  this  25th  day  of 
March,  1948. 

J.  CHARLES  DENNIS, 
Attorney  for  Inter ven or. 

[Endorsed] :     Filed  Mar.  15,  1948.  [46] 
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APPEAL  BOND 
Know  All  Men  By  These  Presents: 

That  I,  Raymond  M.  Naylor,  the  plaintiff  above 
named,  as  principal  and  the  National  Surety  Cor- 
poration, a  corporation,  organized  under  the  laws  of 
the  State  of  New  York,  and  authorized  to  transact 
business  of  surety  in  the  State  of  Washington,  as 
surety  are  held  and  firmly  bound  unto  West  Con- 
struction Company,  a  Massachusetts  corporation, 
the  defendant  narried  in  the  above-entitled  action, 
and  United  States  of  America,  intervenor,  in  the 
just  and  full  sum  of  $250.00,  for  which  sum  well 
and  true  to  be  paid,  we  bind  ourselves,  our  and 
each  of  our  heirs,  executors  and  administrators, 
successors  and  assigns,  jointly  and  severally,  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  12th  day  of 
April,  1948. 

The  condition  of  this  obligation  is  such,  that 
whereas,  the  above-named  defendant  on  the  2nd  day 
of  March,   1948,   in  the  above-entitled   action   and 
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court,  recovered  judgment  against  the  plaintiff 
above  named;  and  whereas,  the  above-named  prin- 
cipal has  heretofore  given  due  and  proper  notice 
that  his  appeals  from  said  judgment  of  the  above- 
entitled  court  to  the  Circuit  Court  of  Appeals  [47] 
for  the  Ninth  Circuit, 

Now,  Therefore,  if  the  said  principal,  Raymond 
M.  Naylor,  shall  pay  to  West  Construction  Com- 
pany, a  Massachusetts  corporation,  and  to  United 
States  of  America,  all  costs  and  damages  that  may 
be  awarded  against  said  defendant  and  intervenor 
on  the  appeal,  or  on  the  dismissal  thereof,  not  to 
exceed  the  sum  of  $250.00  and  shall  satisfy  and 
perform  the  judgment  or  order  appealed  from,  in 
case  it  shall  be  affirmed,  and  any  judgment  or  order 
which  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  may  render,  or  make,  or  order 
to  ])e  rendered,  or  made  by  the  above-entitled  court, 
then  this  obligation  to  be  void;  otherwise  to  remain 
in  full  force  and  effect. 

RAYMOND  M.  NAYLOR, 
By  ZABEL,  POTH  & 

FREDERICK  PAUL, 
His  Attorneys. 

NATIONAL  SURETY 
CORPORATION, 
[Seal]  By  MILDRED    PALITZKE, 

Attorney-in-Fact. 

[Endorsed]:     Filed   April   12,   1948.   [48] 
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[Title  of  District  Court  and  Cause.] 

AMENDED  PLAINTIFF'S  DESIGNATION 
OF  PORTIONS  OF  RECORD  ON  AP- 
PEAL 

The  aliove-named  plaintiff,  appellant  herein, 
hereby  supplements  its  designation  of  the  following 
portions  of  the  record  in  the  above-entitled  action 
for  transmittal  by  the  Clerk  of  the  above-entitled 
Court  to  the  L^nited  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit: 

1.  Complaint. 

2.  Answer  and  Affirmative  Defense. 

3.  Amendment  to  Answer  of  Defendant. 

4.  Pleading  of  the  United  States  in  Interven- 
tion. 

5.  Stipulation  of  Pre-Trial  Order  re  Portal  Act 
hearing,  pgs.  1,  2,  3  and  up  to  line  10  of  p.  4, 
and  pgs.  43  and  44. 

6.  The  Court's  Oral  Decision  of  January  16, 
1948. 

7.  The  Court's  Oral  Decision  of  February  16, 
1948,  pgs.  1,  2,  3,  4,  5  and  6,  up  to  and  includ- 
ing line  7  of  p.  7,  and  lines  2  to  12,  inclusive, 
of  p.  10. 

7a.    Findings  of  Fact  and  Conclusions  of  Law. 

8.  Judgment. 

9.  Notice  of  Appeal. 

10.  Amended  Statement  of  Point  on  Appeal. 

11.  Stipulation  for  Costs. 
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12.    This  Amended  Designation  of  Portions  of  the 
Record. 

ZABEL,  POTH  &  PAUL  and 

FREDERICK  PAUL, 
FREDERICK  PAUL, 

Attorneys  for  Plaintiff. 

Endorsed:  Received  a  copy  of  the  within 
Amended  Designation,  etc.,  this  25th  day  of  March, 
1948. 

J.  CHARLES  DENNIS, 
Attorney  for  Intervenor. 

Endorsed:  Copy  Received  March  25,  1948. 

MAURICE  R.  McMICKEN, 
Atty.  for  Deft. 

[Endorsed]:     Filed  Mar.  25,  1948.  [49] 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S     DESIGNATION     OF    ADDI- 
TIONAL PORTION  OF  RECORD  ON  AP- 
PEAL 
The  above-named  defendant  hereby  designates  the 
following  additional  portion  of  the  record  in  the 
above-entitled  action  for  transmittal  by  the  Clerk 
of  the  above-entitled  Court  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 

1.    Minute  entry  of  December  29,  1947,  allow- 
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ing     Intervention     of     United     States     of 
America. 
2.    This  Designation. 

MAURICE  R.  McMICKEN, 

Attorney  for  Defendant. 

Copy  received  4-1-48. 

ZABEL,  POTH  &  PAUL, 
By  L.  M. 

Received  a  copy  of  the  within  Defs.  Designation 
of  Add.  Points,  etc.,  this  1st  day  of  April,  1948. 
J.  CHARLES  DENNIS, 

Attorney  for  Intervenor. 

[Endorsed] :     Filed  Apr.  1,  1948.  [50] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  the  foregoing  type- 
written transcript  of  record,  consisting  of  pages 
numbered  1  to  50,  inclusive,  is  a  full,  true  and 
complete  copy  of  so  much  of  the  record,  papers  and 
other  proceedings  in  the  above  and  foregoing  enti- 
tled cause  as  is  required  by  Plaintiff's  Amended 
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Designations  of  Record  filed  and  shown  herein,  as 
the  same  remain  of  record  and  on  file  in  the  office  of 
the  Clerk  of  said  District  Court  at  Seattle  and  that 
the  same  constitute  the  record  on  appeal  from  the 
Judgment  of  said  United  States  District  Court  for 
the  Western  District  of  Washington  to  the  United 
States  Circuit  of  Appeals  for  the  Ninth  Circuit, 
filed  March  3,  1948. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  for  preparing  record 
on  appeal  herein,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  to  wit : 

Clerk's  Fees  for  making  record,  certificate  or 
return. 

11  pages  at  40c $  4.40 

38  pages  at  10c 3.80 

Notice  of  Appeal 5.00 

Total $13.20 

I  further  certify  that  the  costs  of  this  record 
have  been  paid  by  the  attorneys  for  appellant. 

In  Witness  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  official  seal  of  said  District 
Court  at  Seattle,  in  said  District,  this  12th  day  of 
April,  1948. 

[Seal]  MILLARD  P.   THOMAS, 

Clerk. 

By  /s/  TRUMAN  EGGER, 

Chief  Deputy  Clerk.   [52] 
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[Endorsed]:  Xo.  11896.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Raymond 
M.  Naylor,  Appellant,  vs.  West  Construction  Com- 
pany, a  Corporation,  and  United  States  of  America, 
Appellee.  Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

Filed  April  14,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11896 
RAYMOND  M.  NAYLOR, 


Appellant, 


vs. 


WEST  CONSTRUCTION  COMPANY,  a 
Corporation, 

Appellee. 

ADOPTION  OF  STATEMENT  OF  POINTS  ON 
APPEAL    FILED    IN    U.     S.    DISTRICT 

COURT 

Comes  now  the  above-named  appellant  and  hereby 
adopts  the  statement  of  points  on  appeal  heretofore 
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filed  ill  the  United  States  District  Coui*t  for  the 
Western  District  of  Washington. 

ZABEL,  POTH  &  PAUL,  and 
FREDERICK  PAUL, 
By  /s/  FREDERICK  PAUL, 

Attorneys  for  Appellant. 

[Endorsed]:     Filed   June   11,   1948. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  PORTIONS  ON  RECORD 

Comes  now  the  above-named  appellant  and  hereby 
designates  for  printing  the  entire  certified  tran- 
script. 

ZABEL,  POTH  &  PAUL,  and 
FREDERICK  PAUL, 
By  /s/  FREDERICK  PAUL, 

Attorneys  for  Appellant. 

[Endorsed]:     Filed  June  11,  1948. 
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LILLIE  T.  HOGUE  and  ELIAS  HOGUE, 

Appellants, 
vs. 

TIGHE  E.  WOODS,  Housing  Expediter,  Office  of 
the  Housing  Expediter, 

Appellee. 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

For  Appellants: 

MARSHALL  DENTON,  JR., 

3519  S.  Central  Ave., 
Los  Angeles  11,  Calif. 

For  Appellee: 

ABE  I.  LEVY, 
STEPHEN  D.  MONAHAN, 
FRANK  L.  HIRST, 
SHERMAN  GRANCELL, 

1206  Santee  St., 

Los  Angeles  15,  Calif.  [1*] 


*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 


2  Lillie  T.  Hogue  mid  Elias  Hogue 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  7094-B 

FRANK  R.  t  REEDON,  Housing  Expediter,  Office 
of  the  Housing  Expediter, 

Plaintiff, 

vs. 

LILLIE  T.  HOGUE,  ELIAS   HOGUE,  DOE  I, 
DOE  II, 

Defendants. 

COMPLAINT  FOR  TREBLE  DAMAGES 
AND  INJUNCTION 

For  a  First  Cause  of  Action 

I. 

Plaintiff,  as  Housing  Expediter,  Office  of  the 
Housing  Expediter,  brings  this  action  for  injunction 
pursuant  to  Section  205(a)  to  enforce  compliance 
with  Section  4  and  for  treble  damages  on  behalf  of 
the  United  States  of  America  pursuant  to  Section 
205(e)  of  the  Emergency  Price  Control  Act  of  1942, 
as  amended,  USCA  Title  50,  App.  Sec.  901  et  seq., 
hereinafter  referred  to  as  "The  Act,"  and  the  Rent 
Regulations  (10  Fed.  Reg.  13528)  issued  by  the  Ad- 
ministrator pursuant  to  Section  2  of  the  Act. 

11. 

Jurisdiction  of  this  action  is  conferred  upon  this 
Court  by  Sections  205(c)  and  205(e)  of  the  Act.  [2] 
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III. 

At  all  times  mentioned  herein,  there  has  been  and 
now  is  in  effect  a  Rent  Regulation  for  Housing 
issued  pursuant  to  Section  2(b)  of  the  Act  for  the 
Los  Angeles  Defense  Rental  Area. 

IV. 

That  the  defendants,  Doe  I  and  Doe  II,  are  the 
fictitious  names  of  the  defendants,  whose  true  names 
are  to  this  plaintiff  unknown,  and  plaintiff  asks  that 
when  these  true  names  are  discovered  this  complaint 
may  be  amended  by  inserting  such  true  names  in  the 
place  and  stead  of  such  fictitious  names.  Wherever 
the  word  "defendant"  is  used  in  this  complaint,  it 
shall  include  all  of  the  defendants  individually  and 
collectively  herein  sued. 

V. 

That  the  defendant  is  a  resident  of  the  City  of 
Los  Angeles,  County  of  Los  Angeles,  State  of  Cali- 
fornia, in  the  Southern  District  of  California  in 
the  Central  Division  thereof,  and  within  the  juris- 
diction of  this  Court. 

VI. 

During  all  times  herein  mentioned  defendant  has 
received  rent  for  the  use  and  occupancy  of  those 
certain  housing  accommodations,  subject  to  said 
Housing  Regulations  within  said  Defense  Rental 
Area,  known  and  described  as  337  East  42nd  Street, 
Los  Angeles,  California. 


4  Lillie  T.  Hogue  and  Elias  Hogue 

VII. 
That  on  and  since  April  1,  1946,  exclusive  of  tlie 
period  July  1  to  July  25,  1946,  inclusive,  the  de- 
fendant has  received  for  the  use  and  occupancy  of 
the  housing  accommodations  hereinbefore  described, 
rents  in  excess  of  the  maximmn  rents  permitted 
under  the  said  Rent  Reg"ulations  and  Orders  of  the 
Rent  Director;  that  the  number  and  names  of  ten- 
ants and  the  amount  of  overcharges  are  facts  pecu- 
liarly within  the  knowledge  of  said  defendant;  that 
plaintiff  is  unable  at  this  time,  to  allege  with  cer- 
tainty the  [3]  amount  of  rents  charged  in  excess  of 
said  maximum  rent  but  that  plaintiff  upon  ascer- 
taining the  amount  or  amounts  thereof,  and  the 
names  of  said  tenants,  will  ask  leave  to  amend  this 
complaint  and  set  forth  the  amount  or  amounts  of 
said  overcharges  and  the  tenants  from  whom  said 
overcharges  were  received. 

VIII. 

That  every  tenant  overcharged  as  above  alleged 
has  failed  to  institute  an  action  pursuant  to  Section 
205(e)  of  said  Act,  and  more  than  thirty  days  have 
elapsed  since  the  occurrence  of  the  violations. 

For  a  Second  Cause  of  Action 
I. 
Plaintiff  re-alleges  and  incorporates  herein  Para- 
graphs III,  IV,  V,  VI  and  VII  of  his  first  cause 
of  action,  as  though  set  out  m  fuU  herein. 

II. 

In  the  judgment  of  the  Housing  Expediter,  Office 
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of  the  Housing  Exioediter,  said  defendants  have 
engaged  in  actions  and  practices  in  violation  of  Sec- 
tion 4(a)  of  the  Emergency  Price  Control  Act  of 
1942,  as  amended,  USCA  Title  50,  App.  Sec.  901 
et  seq.,  hereinafter  called  "The  Act,"  which  actions 
and  practices  consist  of  violations  of  Rent  Eegiila- 
tions  for  Housing  (10  Fed.  Reg.  13528),  issued  in 
accordance  with  Section  2(b)  of  "The  Act,"  and 
therefore,  the  Housing  Expediter  brings  this  action 
pursuant  to  the  provisions  of  Section  4(a).  Juris- 
diction of  this  action  is  conferred  by  Section  205(c) 
of  said  Act. 

Wherefore,  the  plaintiff  demands: 

A.  Judgment  for  the  plaintiff  to  recover  of  the 
defendant  treble  the  total  amounts  received  by  the 
defendant  from  persons  as  rent  for  the  use  and 
occupancy  of  the  housing  accommodations  described 
in  the  complaint,  which  were  in  excess  of  the  maxi- 
mum rents  established  by  the  Act  and  I'egulations 
issued  thereunder,  and  further  that; 

B.  The  defendant  be  ordered  and  directed  to 
tender  to  all  available  tenants  as  are  entitled  thereto 
a  refund  of  all  amounts  in  excess  of  the  maximum 
rents  established  by  the  Act  and  regulations  issued 
thereunder  [4]  which  were  received  by  the  defend- 
ant, his  agents,  employees  and  attorneys  from  said 
persons  as  rent  for  the  use  and  occupancy  of  the 
housing  accommodations  described  in  the  complaint, 
since  the  date  maximum  rents  were  established 
therefor  by  said  regulations,  provided  that  i-efunds 
made  by  the  defendant  to  such  persons,   in  com- 
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pliance  with  the  directions  of  the  Court  for  rents 
received  within  one  year  prior  to  the  bringing  of 
this  action,  shall  be  deducted  from  the  amount  of 
the  judgment  prayed  for  in  the  preceding  Para- 
graph ''A." 

C.  A  preliminary  and  final  injunction  enjoining 
the  defendants,  their  agents,  servants,  employees, 
and  all  persons  in  active  concert  or  participation 
with  them  from  directly  or  indirectly  demanding  or 
receiving,  for  accommodations  subject  to  said  Rent 
Regulations  for  Housing,  rents  in  excess  of  the 
maximum  rent  permitted  under  said  Regulations,  as 
heretofore  or  hereafter  amended  or  extended,  or  in 
excess  of  the  maximum  rent  permitted  by  any  other 
Regulation  for  Housing  issued  pursuant  to  the 
Emergency  Price  Control  Act  of  1942,  as  heretofore 
or  hereafter  amended  or  extended. 

AUSTIN  CLAPP, 

ABE  I.  LEVY, 

STEPHEN  D.  MONAHAN, 
By  /s/  STEPHEN  D.  MONAHAN, 
Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  June  5,  1947.  [5] 
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BILL  OF  PARTICULARS 

In  response  to  defendants'  motion  for  a  Bill  of 
Particulars,  plaintiff  files  the  following  schedule: 

Location  of  property:  337  East  42nd  Street,  Los 
Angeles,  California. 
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The  maximum  rents  were  not  the  subject  of  an 
Order  of  the  Rent  Director. 

Respectfully  submitted  this  July  23,  1947. 

ABE  I.  LEVY, 
STEPHEN  D.  MONAHAN, 
FRANK  L.  HIRST, 
RICHARD  G.  SOLOF, 
By  /s/  CASSEL  JACOBS. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed] :  Filed  July  23,  1947.   [7] 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT  FOR  TREBLE 
DAMAGES  AND  INJUNCTION 

Come  now  Lillie  T.  Hogue  and  Elias  Hogue,  here- 
inabove named  as  defendants,  and  in  answer  to 
plaintiff's  complaint  filed  herein,  Admit,  Deny  and 
Allege : 

I. 

In  answer  to  Paragraj^h  VII  of  the  alleged  first 
cause  of  action  of  said  complaint,  these  defendants 
deny,  generally  and  sjiecifically,  each,  all  and  every 
allegation,  matter,  fact  and  thing  therein  alleged  and 
the  whole  thereof. 

Answering  the  Alleged  Second  Cause  of  Action 
of  the  Said  Complaint,  Said  Defendants  Admit, 
Deny  and  Allege: 
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I. 

Deny,  generally  and  specifically,  the  allegations 
of  said  Paragraph  VII  of  Paragraph  I  of  the  said 
alleged  second  cause  of  [9]  action,  and  the  whole 
thereof. 

For  a  Further,  Separate  and  Distinct  Affirmative 
Defense,  Said  Defendants  Allege: 

I. 

That  under  the  applicable  provisions  of  the  Rent 
Regulations  for  Housing,  excess  rents,  collected  one 
year  prior  to  the  commencement  of  the  action  to 
recover  such  alleged  overcharge,  are  not  recoverable. 

Wherefore,  said  defendants  pray  that  plaintiff 
take  nothing  by  reason  of  his  complaint  on  file 
herein,  and  for  such  other  and  further  relief  as  may 
appear  just  and  equitable  herein. 

/s/  MARSHALL  DENTON,  JR., 
Attorney  for  Defendants. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed]  :  Filed  Oct.  6,  1947.   [10] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 
This  cause  came  on  for  trial  November  17,  1947, 
before  the  above  entitled  Court,  the  Honorable  Ben 
Harrison,  Judge  Presiding,  Sherman  Grancell,  Esq., 
appearing  as  attorney  for  the  plaintiff,  and  Marshall 
Denton,  Jr.,  Esq.,  appearing  as  attorney  for  the 
defendants;  evidence  both  oral  and  documentary 
having  been  introduced  by  the  plaintiff  and  the  de- 
fendants, and  the  cause  having  been  submitted,  the 
Court  now  makes  the  following: 

FINDINGS  OF  FACT 

1.  That  plaintiff,  as  Housing  Expediter,  Office 
of  the  Housing  Expediter,  brings  this  action  for  in- 
junction pursuant  to  Section  205(a)  to  enforce  com- 
pliance with  Section  4  and  for  treble  damages  on 
behalf  of  the  United  States  of  America  pursuant  to 
Section  205(e)  of  the  Emergency  Price  Control  Act 
of  1942,  as  amended,  USCA  Title  50,  App.  Sec.  901 
et  seq.,  hereinafter  referred  to  as  "The  Act,"  and 
the  Rent  Regulations  (10  Fed.  Reg.  13528)  issued 
by  the  Administrator  pursuant  to  Section  2  of  the 
Act.   [18] 

2.  That  jurisdiction  of  this  action  is  conferred 
upon  this  Court  by  Sections  205(c)  and  205(e)  of 
the  Act. 

3.  That  at  all  times  mentioned  herein,  there  has 
been  and  now  is  in  effect  a  Rent  Regulation  for 
Housing  issued  pursuant  to  Section  2(b)  of  the  Act 
for  the  Los  Angeles  Defense  Rental  Area. 
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4.  That  the  defendants  are  residents  of  the  City 
of  Los  Angeles,  County  of  Los  Angeles,  State  of 
California,  in  the  Southern  District  of  California, 
in  the  Central  Division  thereof,  and  within  the  juris- 
diction of  this  Court. 

5.  That  during  all  times  herein  mentioned  de- 
fendants have  received  rent  for  the  use  and  occu- 
pancy of  those  certain  housing  accommodations,  sub- 
ject to  said  Housing  Regulation  within  said  Defense 
Rental  Area,  known  and  described  as  337  East  42nd 
Street,  Los  Angeles,  California. 

6.  That  since  June  6,  1946,  exclusive  of  the 
period  July  1  to  July  25,  1946  inclusive,  defendants 
have  received  for  the  use  and  occupancy  of  the 
housing  accommodations  hereinabove  described, 
rents  in  excess  of  the  maximum  rents  permitted 
under  the  said  Rent  Regulations  and  Orders  of  the 
Rent  Director;  that  the  number  and  names  of  ten- 
ants and  the  amomit  of  overcharges  are  as  follows : 


Tenant's  Name  Period  of  Time 

WiUie  B.  James „.  6/6/46  -  4/  7/47 

Artie  Mae  Moore 6/6/46  -  3/  8/47 

Eloise  Sadler 6/6/46  -  3/  7/47 

Tela  Grant 6/6/46  -  3/13/47 


7.  That  every  tenant  overcharged  as  above  al- 
leged has  failed  to  institute  an  action  pursuant  to 
Section  205(e)  of  said  Act,  and  more  than  thirty 
days  have  elapsed  since  the  occurrence  of  the 
violations. 


Rent  Paid 
Per  Week 

Maximum 
Legal 
Rent 

Over- 
charge 

$8.50 

$5.00 

$112.00 

8.50 

5.00 

98.00 

8.50 

5.00 

98.00 

8.50 

5.00 

'harges 

101.50 

Total  Overc 

$409.50 
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8.  That  defendants  have  engaged  in  and  are  con- 
tinuing to  engage  in  actions  and  practices  in  viola- 
tion of  Section  4(a)  of  the  Emergency  Price  Control 
Act  of  1942,  as  amended.   [19] 

9.  That  the  violations  hereinbefore  set  forth 
were  wilful. 

From  these  findings  of  fact,  the  Court  now  makes 
the  following 

CONCLUSIONS  OF  LAW 

1.  That  plaintiff  is  entitled  to  have  judgment 
against  the  defendants  in  the  sum  of  $409.50. 

2.  That  the  defendants  are  ordered  to  tender  re- 
funds to  the  tenants  named  hi  Paragraph  6  in  the 
amounts  set  forth  in  said  paragraph  through  the 
office  of  the  plaintiff. 

3.  That  the  plaintiff  is  entitled  to  an  injunction 
against  the  defendants  as  prayed  for  in  the  com- 
plaint. 

4.  That  the  action  is  not  barred  by  the  statute 
of  limitations. 
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Dated  at  Los  Angeles,  California,  this  26th  day 
of  November,  1947. 

/s/  BEN  HAEEISON, 

Judge  United  States 
District  Court. 
Approved : 

ABE  I.  LEVY, 
STEPHEN  D.  MONAHAN, 
FRANK  L.  HIRST, 
SHERMAN  GRANCELL, 
By  /s/  SHERMAN  GRANCELL, 
Attorneys  for  Plaintiff. 
Approved : 

MARSHALL  DENTON,  JR., 
Attorney  for  Defendants. 
[Affidavit  of  service  by  mail  attached.] 
[Endorsed] :  Filed  Dec.  1,  1947.    [20] 


In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,   Central  Division 

No.  7094-B 

TIGHE  E.  WOODS,  Housing  Expediter,  Office  of 
the  Housing  Expediter, 

Plaintiff. 

vs. 

LILLIE   T.   HOGUE,   ELIAS   HOGUE,   DOE   I 
and  DOE  II, 

Defendants. 

JUDGMENT,  ORDER  AND  DECREE 
This  cause  having  come  on  for  trial  November 
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17,  1947  before  the  above  entitled  Court,  the  Honor- 
able Ben  Harrison,  Judge  Presiding,  Sherman 
Grancell,  Esq.,  appearing  as  attorney  for  the  plain- 
tiff, and  Marshall  Denton,  Jr.,  Esq.,  appearing  as 
attorney  for  the  defendants,  evidence  both  oral  and 
documentary  having  been  adduced  by  the  plaintiff 
and  the  defendants,  and  the  cause  having  been  sub- 
mitted; the  Court  having  made  its  findings  of  fact 
and  conclusions  of  law,  it  is  hereby : 

Ordered,  Adjudged  And  Decreed: 

1.  That  plaintiff  have  Judgment  against  the  de- 
fendants in  the  sum  of  $409.50. 

2.  That  the  defendants  are  ordered  to  tender 
refunds  to  the  following  named  tenants  in  the 
following  sums,  through  the  office  of  the  plain- 
tiff. 

Willie  B.  James,  $112,00 
Artie  Mae  Moore,  $98.00 
Eloise  Sadler,  $98.00 
Tela  Grant,  $101.50 

3.  That  the  defendants,  their  agents,  servants, 
employees,  and  all  persons  in  active  concert 
with  them  are  enjoined  from  demanding  rent 
in  excess  of  the  sum  of  $5.00  per  week  for 
each  of  the  rooms  located  in  the  housing  ac- 
commodations at  337  East  42nd  Street,  Los 

Angeles,  California,  unless  and  until  such 
time  as  the  maximum  legal  rent  of  said  rooms 
is  increased  by  the  Office  of  the  Housing 
Expediter,  through  proper  orders  or  author- 
izations. 
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4.  That  the  defendants,  their  agents,  employees 
and  all  persons  in  active  concert  with  them 
are  further  enjoined  from  otherwise  violating 
the  Housing  and  Rent  Act  of  1947,  and  the 
Controlled  Housing  Rent  Regulation  issued 
pursuant  to  said  Act  as  said  Act  and  Regula- 
tion now  exists  or  as  they  may  be  hereafter 
amended  or  extended. 

Dated:  November  26,  1947. 

/s/  BEN  HARRISON, 

Judge  United  States 
District  Court. 
Approved : 

ABE  I.  LEVY, 
STEPHEN  D.  MONAHAN, 
FRANK  L.  HIRST, 
SHERMAN  GRANCELL. 
By  /s/  SHERMAN  GRANCELL. 

MARSHALL  DENTON,  JR., 
Attorney  for  Defendants. 

[Endorsed] :      Filed.      Judgment      entered      and 
Docketed  Dec.  1,  1947.,  Book  C.  O.  47,  Page  161. 

[Affidavit  of  service  by  mail  attached.]  [23] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
To  Ednnmd  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District 
of  California,  Central  Division: 
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Notice  Is  Hereby  Given  that  Lillie  T.  Hogue  and 
Elias  Hogue,  defendants  herein,  hereby  appeal  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
from  the  final  judgment  and  the  whole  thereof 
entered  in  this  action  on  the  1st  day  of  December, 
1947. 

/s/  MARSHALL  DENTON,  JR., 
Attorney  for  Defendants, 
Lillie  T.  Hogue  and 
Elias  Hogue. 

[Endorsed]:  Filed  and  mailed  copy  to  Abe  I. 
Levy,  attorney  for  plaintiff,  Jan.  30,  1948. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

Following  is  a  statement  of  the  only  point  relied 
upon  by  defendants  and  appellants  on  Appeal: 
Is  a  rent  ceiling  Order  of  the  Housing  Expediter, 
which  fixes  a  rent  ceiling  of  $5.00  per  week,  for  a 
room  occupied  by  one  (1)  tenant,  for  living  pur- 
pose, violated  where  the  landlord  charges  and 
collects  more  than  $5.00  per  week,  when  such  room 
is  occupied  by  more  than  one  (1)  tenant? 

/s/  MARSHALL  DENTON,  JR., 
Attorney  for  Defendants 
and  Appellants. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed]:     Filed  March  27,  1947.  [26] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 
To   the   Honorable   District   Court    of   the   United 
States  for  the  Southern  District  of  California: 

Lillie  T.  Hogue  and  Elias  Hogue,  defendants  and 
appellants  herein,  hereby  designate  the  following 
matters  and  proceedings  be  included  in  the  Record 
on  Appeal  herein: 

1.  The  Complaint. 

2.  The  Answer. 

3.  All  Oral  testimony,  whether  admitted  or  re- 
jected. 

4.  All  Exhibits  offered  or  admitted  into  evidence. 

5.  Findings  of  Fact  and  Conclusions  of  Law. 

6.  The  Judgment. 

7.  The  Notice  of  Appeal. 

/s/  MARSHALL  DENTON,  JR., 
Attorney  for  Defendants 
and  Appellants. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed] :  Filed  March  27,  1947. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  MARSHALL  DENTON,  JR., 
IN  SUPPORT  OF  EX-PARTE  MOTION 
FOR  EXTENSION  OF  TIME  TO  FILE 
RECORD  ON  APPEAL 

State  of  California, 
County  of  I^os  Angeles — ss. 

Marshall  Denton,  Jr.,  being  first  duly  sworn, 
deposes  and  says: 

That  affiant  herein  is  the  Attorney  of  Record 
for  Lillie  T.  Hogiie  and  Elias  Hogue,  defendants 
and  appellants  in  the  above-entitled  matter. 

That  Notice  of  Appeal  was  tiled  herein  on  Janu- 
ary 30th,  1948. 

That  the  time  for  filing  the  Record  on  Appeal 
herein  expires  on  March  10th,  1948,  unless  extended 
by  an  order  of  the  above-entitled  court. 

That  since  the  filing  of  the  said  Notice  of 
Appeal,  affiant  herein  has  been  unable  to  fully 
complete  the  said  record  because  of  almost  continu- 
ous court  trials;  that  said  affiant  has  no  legal  part- 
ner or  associate  and  therefore  has  to  devote  his 
personal  attention  to  all  legal  matters  in  said 
affiant's  office. 

That  said  affiant  believes  and  therefore  alleges 
that  he  will  be  [30]  able  to  complete,  file  and  serve 
said  record  in  time  for  the  same  to  be  ready  for 
filing  on  or  before  April  1st,  1948,  and  for  such 
purpose  said  affiant  believes  it  to  be  equitable  and 
just  that  an  order  of  this  court  issue  extending  the 
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time  herein  for  the  aforesaid  purpose  to  Ai3ril  1st, 
1948. 

Wherefore,  affiant  respectfully  prays  for  an 
Order  of  Court  extending  the  time  for  filing  the 
Record  on  Appeal  herein  to  April  1st,  1948,  and  for 
such  other  and  further  relief  as  may  appear  just 
and  equitable  herein. 

/s/  MARSHALL  DENTON,  JR., 
Affiant. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  March,  1948. 

[Seal]         /s/   STELLA  WOOD, 
Notary  Public  in  and  for  the  Comity  of  Los  An- 
geles, State  of  California. 

My  Commission  Ex])ire,s  April  30,  1948. 

[Endorsed] :     Filed  March  10,  1948.  [31] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR  FILING 
RECORD  ON  APPEAL 

Having  read  the  sworn  affidavit  of  Marshall  Den- 
ton, Jr.,  Esq.,  Counsel  for  Appellants  in  the  above- 
entitled  matter,  and  good  cause  appearing  therefor, 

It  Is  Hereby  Ordered  that  the  time  for  filing  the 
Record  on  Ap])eal  herein  be  and  is  hereby  extended 
to  April  1st,  1948. 
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Dated:  At  Los  Aiigeles,  California,  this  10th  day 
of  March,  1948. 

/s/  C.  E.  BEAUMONT, 
Judge  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California. 

[Endorsed]  :     Filed  March  10,  1948.  [32] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  MARSHALL  DENTON,  JR., 
IN  SUPPORT  OF  EX-PARTE  MOTION 
FOR  EXTENSION  OF  TIME  TO  FILE 
RECORD  ON  APPEAL 

State  of  California, 
County  of  Los  Angeles — ss. 

Marshall  Denton.  Jr.,  being  first  duly  sworn,  de- 
poses and  says: 

That  affiant  herein  is  the  Attorney  of  Record  for 
Lillie  T.  Hogue  and  Elias  Hogue,  defendants  and 
appellants  in  the  above-entitled  matter. 

That  Notice  of  Appeal  was  filed  herein  on  Janu- 
ary 30th,  1948. 

That  heretofore  an  Order  was  made  extending 
time  for  filing  the  Record  on  Appeal  herein  to  April 
1st,  1948. 

That  efforts  have  been  made  herein  to  use  an 
agreed  statement  of  the  case  in  lieu  of  a  transcript 
of  the  testimony;  that  after  the  preparation,  by 
affiant,  of  such  proposed  agreed  statement  and  the 
submission  thereof  to  plaintiff  herein,  for  consid- 
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eration  and  signature,  it  was  discovered  that  Sher- 
man Grancell,  Esq.,  counsel  who  represented  pkiintiff 
at  the  trial  of  the  above-entitled  cause  [33]  was 
no  longer  in  the  service  of  the  government  of 
the  United  States,  hence  said  statement  could  not 
be  agreed  upon  and  it  has  now  become  necessary 
to  request  a  preparation  of  the  transcript  by  the 
shorthand  reporter  w^ho  recorded  the  proceedings; 
that  affiant  has  been  informed  and  believes  and 
therefore  alleges  that  said  transcript  and  copy  will 
be  ready  on  or  about  April  8th,  1948. 

That  an  extension  of  time  herein  to  April  30th, 
1948,  will  be  adequate  to  complete  the  record  on 
appeal  herein. 

Wherefore,  affiant  respectfully  prays  for  an  Order 
of  Court  extending  the  time  for  filing  the  Record  on 
Appeal  herein  to  April  30th,  1948,  and  for  such 
other  and  further  relief  as  may  ajDpear  just  and 
equitable  herein. 

/s/  MARSHALL  DENTON,  JR., 
Affiant. 

Subscribed  and  sw^orn  to  before  me  this  31st  day 
of  March,  1948. 

[Seal]         /s/  STELLA  WOOD, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  April  30,  1948. 

[Endorsed] :     Filed  April  1,  1948.  [34] 


vs.  Tighe  E.Woods  29 

[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR  FILING 
RECORD   ON  APPEAL 

Having  read  the  sworn  affidavit  of  Marshall  Den- 
ton, Jr.,  Esq.,  Counsel  for  Appellants  in  the  above- 
entitled  matter,  and  good  cause  appearing  therefor, 

It  Is  Hereby  Ordered  that  the  time  for  filing  the 
Record  on  Appeal  herein  be  and  is  hereby  extended 
to  April  15th,  1948.  J.W. 

Dated:  At  Los  Angeles,  California,  this  1st  day 
of  April,  1948. 

/s/  JACOB  WEINBERGER, 
Judge  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California. 

[Endorsed] :     Filed  April  1,  1948.  [35] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  tjie  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing- 
pages  numbered  from  1  to  35,  inclusive,  contain 
full,  true  and  correct  copies  of  Complaint  for  Ti'eble 
Damages  and  Injunction;  Bill  of  Particulars;  An- 
swer to  Complaint  for  Treble  Damages  and  Injunc- 
tion; Plaintiff's  Exhibit  No.  1;  Defendants'  Exhibit 
A ;  Findings  of  Fact  and  Conclusions  of  Law ;  Judg- 
ment, Order  and  Decree ;  Notice  of  Appeal ;  State- 
ment of  Points  on  Appeal;  Designation  of  Record 
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on  Appeal  and  two  Affidavits  for  Extension  of  Time 
to  File  Record  on  Appeal  and  Orders  Extending 
Time  which,  together  with  copy  of  reporter's  tran- 
script of  proceedings  on  November  17,  1947,  trans- 
mitted herewith,  constitute  the  record  on  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing, 
comparing,  correcting  and  certifying  the  foregoing 
record  amoimt  to  $9.90  which  sum  has  been  paid 
to  me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  13th  day  of  April,  A.D.  1948. 
[Seal]  EDMUND  L.  SMITH, 

Clerk. 
By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  7094-B 

FRANK  R.  CREEDON,  Housing  Expediter,  Office 
of  the  Housing  Expediter, 

Plaintiff, 

vs. 

LILLIE  T.  HOGUE,  ELIAS  HOGUE,  DOE  I, 
DOE  II, 

Defendants. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California 
November  17,  1947 
Appearances : 

For  the  Plaintiff:  Austin  Clapp,  by  Sherman 
Grancell,  1206  Santee  Street,  Los  Angeles,  Cali- 
fornia. 

For  the  Defendants,  Hogue :  Marshall  E.  Denton, 
Jr.,  3519  South  Central  Avenue,  Los  Angeles,  Cali- 
fornia. [1*] 

The  Clerk:  7095-B,  Civil.  Frank  Creedon  vs. 
Lillie  T.  Hogue,  et  al. 

Mr.  Grancell:     Ready  for  the  plaintiff. 

Mr.  Denton:     Defendant  is  ready,  your  Honor. 

The  Court:  What  facts  can  you  gentlemen  stip- 
ulate to? 


*  Page  numbering  appearing  at  toD  of  cage  of  Reporter's  certified 
TranscriDt  of  Record. 
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Mr.  Grancell:  First,  I  would  like  to  move  for 
the  substitution  of  Tighe  E.  Woods,  instead  of 
Frank  R.  Creedon. 

Mr.  Denton:     I  have  no  objection  to  the  motion. 

Mr.  Grrancell:  I  don't  know  whether  we  can 
reach  any  stipulation  as  to  the  amount  of  rent  paid. 
Have  you  any  suggestion  along  that  line?  We 
served  a  Bill  of  Particulars  in  this  case. 

The  Court :  As  I  understood  counsel  in  chambers 
the  other  day  there  is  no  dispute  as  to  the  ceilings. 

Mr.  Denton:     Not  at  all,  your  Honor. 

The  Court:     The  dispute  is  as  to  amount. 

Mr.  Denton:  If  the  Court  permits  me,  I  think 
I  can  clarify  that  and  cut  this  thing  pretty  short. 

The  Court:     Yes. 

Mr.  Denton:  We  will  stipulate  that  this  defend- 
ant here  has  for  the  period  during  which  the  vari- 
ous parties  named  in  the  complamt — not  in  the 
complaint,  but  in  the  more  definite  statement.  Bill 
of  Particulars — we  don't  have  the  exact  date  [2] 
of  occupancy  of  these  different  tenants  named  in 
the  Bill  of  Particulars.  We  will  stipulate  for  the 
period  of  time  that  Willie  B.  Jones,  Artie  Mae 
Moore  and  Mrs.  Eloise  Sadler,  named  in  the  Bill 
of  Particulars,  during  the  time  they  were  in  pos- 
session and  were  tenants  of  this  defendant  here — 
and  also  Tela  Grant  on  page  2 — this  defendant  did 
collect  $10.00  per  week  and  $8.50  i)er  week,  re- 
spectively. 

The  exact  period  of  time  over  which  these  vari- 
ous rents  were  ])aid  by  these  individuals  we  don't 
have  now. 
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The  Court:     How  about  this  Miss  Louise? 

Mr.  Denton:  I  was  going  to  call  the  Court's  at- 
tention to  that.  This  Miss  Louise  named  at  Room 
No.  3  is  the  same  party  as  Eloise  Sadler  appearing 
on  page  1,  as  occupying  Room  No.  5. 

Mr.  Grancell :  I  think  counsel  probably  is  cor- 
rect in  that.  At  least,  we  haven't  been  able  to  find 
anybody  by  the  name  of  Miss  Louise. 

Mr.  Denton :  The  only  issue  here  is  we  have  here 
a  copy  of  the  rent  registration  as  of  March  1,  1947, 
showing  these  premises  to  have  been  registered.  I 
assume  comisel  has  the  original  of  this.  I  will  be 
glad  and  happy  to  let  him  see  our  copy  in  which 
the  ceiling  provided  Rooms  1  to  6,  inclusive, — per- 
haps I  should  break  it  down.  Li  Room  No.  1  it 
says  $5.00,  and  they  have  a  pencil  mark  drawn 
through  that  amount. 

Then  we  jump  down  to  Room  6.  They  have  $4.00, 
and  they  have  a  lead  pencil  mark  thi'ough  that.  [3] 

As  to  Rooms  Nos.  2,  3,  4  and  5,  it  shows  a  ceil- 
ing of  $5.00  per  week  for  person. 

Our  position  is  these  rents  were  collected  but 
instead  of  being  one  person  in  the  room  here,  the 
rent  collected  was  based  upon  an  occupancy  in  each 
room  by  people  in  excess  of  the  one.  That  is  our 
sole  defense  here. 

*Mr.  Grancell:  If  your  Honor  please,  concerning 
the  maximum  rent,  the  reason  why,  as  to  Rooms 
Nos.  1  and  6,  the  original  shows  the 

The  Court:  You  have  not  anything  on  Room 
No.  6  in  this  Bill  of  Particulars. 

Mr.  Denton:     There  is  none  in  the  Bill  of  Par- 
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ticulars;  just  on  the  registration.  That  wouldn't  be 
an  issue. 

Mr.  Grancell :  As  to  Room  No.  1,  you  will  notice 
the  notation  on  your  copy  there  "on  DDU,"  and 
that  means  there  is  a  separate  individual  registra- 
tion filed  for  that  room  No.  1,  which  I  have  here. 
It  shows  that  the  maximum  rent  for  that  room  is 
the  same,  $5.00  per  week. 

Mr.  Denton:  Was  that  in  excess  of  more  than 
the  one  person? 

Mr.  Grrancell:  There  is  no  indication  on  this 
original  registration  as  to  the  number  of  persons. 

Now,  if  counsel  will  agree  to  that  fact,  that  that 
maximum  rent  for  that  Room  No.  1  is  $5.00  per 
week,  then  we  can  get  to  this  question  as  to  the  occu- 
pancy proposition.  [4] 

Now,  I  am  assuming  that  the  amount  of  rents 
collected  will  not  be  subject  to  proof.  In  carrying 
this  argument  forward  here,  I  think  we  might,  by 
stipulation,  introduce  the  original  registration  so 
the  Court  will  have  those  before  it,  while  we  dis- 
cuss this. 

Are  you  willing  to  stipulate  to  the  introduction 
of  the  registration  ? 

Mr.  T)ent()]i :     I  have  no  objection. 

Ml*.  Grancell:  We  offer  these  in  evidence  as 
plaintiff's  Exhibit  1. 

Mr.  Denton  :  Along  with  that  stipulation,  to  ad- 
mit those  records,  may  we  state  in  that  connection 
here  that  the  only  copy  or  notice  this  defendant  has 
had  of  this  registration  is  the  copy  we  have  here 
which  I  have  shown  to  counsel  and  on  which  ap- 
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peared  the  information  I  read  to  the  Court  in  my 
opening  statement. 

Mr.  Grancell :  I  think  that  your  copy  is  correct. 
You  are  probably  referring  to  the  provision  in  No. 
3  of  the  main  registration  form,  the  large  one  on 
which  all  the  units  are  located.  The  total  number 
of  occupants  when  fully  rented  is  what  you  are  re- 
ferring to? 

Mr.  Denton:     Yes. 

Mr.  Grancell:     As  six? 

Mr.  Denton:     Yes. 

The  Court:  What  would  be  the  effect  of  the  reg- 
istration [5]  for  one  person  and  their  being  no 
rates  fixed  for  more  than  one?  Take,  for  instance, 
Room  No.  1. 

Mr.  Grancell :  I  submit  to  the  Court  that  under 
the  regulation  the  defendant  in  this  case  has  the 
same  right  that  every  other  person  has,  every  other 
landlord  where  there  is  an  increased  occupancy, 
to  petition  for  increased  rent,  based  on  that  in- 
creased occupancy.  That  is  covered  by  the  rent 
regulation  for  housing  in  existence  at  the  titne  of 
the  violation  here  involved,  the  10FR-13A-528  Sec- 
tion here,  on  grounds  for  petitions  for  increase  of 
rent. 

The  Court:  You  have  three  tenants  involved, 
have  you  not? 

Mr.  Grancell:  Yes,  sir,  your  Honor.  Actually, 
there  are  four.  I  think  you  also — how  about  Moore  ? 
I  think  you  also 

Mr.  Denton:     Your  Honor,  may  I  comment  on 
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counsel's  reply  to  the  Court's  query  with  reference 

to  if  there  is  no  other 

Mr.  Grancell :     Let  me  cover  it. 
Mr.  Denton:     I  thought  you  were  through.    Par- 
don me. 

Mr.  Grancell:  Section  5,  which  is  as  to  adjust- 
ments and  other  determinations — if  the  Court  will 
pardon  me  just  a  second  I  will  locate  this  para- 
graph. 

Section  5,  A(8),  "Substantial  increase  in  occu- 
pancy."   The  paragraph  reads  as  follows: 

"There  has  been,  since  the  maximum  rent 
date,  either  1,  a  substantial  increase  in  the  num- 
ber of  subtenants  or  other  persons  occupying 
the  accommodations  or  a  part  thereof,  under  a 
rental  agreement  with  the  tenant,  or 

"2.  A  substantial  increase  in  the  number  of 
occupants  in  excess  of  normal  occupancy  for 
that  class  of  accommodations  on  the  maximum 
rent  date,  or 

"3.  An  increase  in  the  number  of  occupants 
over  the  number  contemplated  by  the  rental 
agreement  on  the  date  determining  the  maxi- 
mum rents  where  the  landlord  on  that  date  had 
a  regular  and  definite  practice  of  fixing  dif- 
ferent rents  for  the  accommodations  for  differ- 
ent numbers  of  occupants." 

If  any  one  of  those  things  occur  under  this  Sec- 
tion 5  the  landlord  has  the  right  to  petition  for  an 
increased  rent,  and  as  a  result  of  such  petition  an 
occupancy  order  may  be  issued  permitting  a  rent 
increase  of,  say  $2.00  or  $2.50  or  $5.00  per  week 
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for  each  additional  person  in  excess  of  a  certain 
number.  Failing'  to  do  that,  I  submit  to  the  Court 
the  landlord  is  bound  by  the  maximum  rent  set 
forth  in  the  registration. 

The  Court:  Now,  counsel,  were  you  chaiming  for 
more  than  one?    Four  in  all? 

Mr.  Denton:  Yes.  Not  only  the  rooms  in  issue, 
but  every  one  involved.  The  citation  of  the  section 
counsel  referred  to  has  to  do  with  dwellings  and 
apartments.  That  section  has  nothing  to  do  with  an 
apartment,  a  dwelling  or  a  room  w^herein  the  O.P.A. 
or  the  Rent  Director  has  fixed  by  a  definite  order 
the  maximum  rent  for  specified  number  of  persons. 

Here  on  this  regulation,  a  copy  of  which  I  have 
shown  [7]  counsel,  they  have  provisions  printed 
there  to  take  care  of  tv^^o,  tliree,  up  to  three  people 
in  an  individual  room.  If  we  agree  with  counsel 
here  that  he  can  come  in,  upon  a  complaint,  and 
allege  a  violation  based  upon  a  specific  order,  and 
then  point  out  to  the  Court  since  there  is  a  possi- 
bility of  this  defendant  having  a  definite  rate  fixed 
for  a  number  in  excess  of  that  set  forth  in  the 
order,  and  that  constitute  a  violation,  I  cannot  agree 
with  him. 

AVe  are  here  upon  an  alleged  definite  violation. 
We  have  an  order  wherein  the  Director  has  fixed 
the  definite  amount  of  rent  for  one  occupant.  It  is 
my  view,  in  order  to  attempt  to  hold  this  defendant 
for  a  violation,  there  must  be  an  order.  If  we  can 
support  our  position,  if  there  was  an  occupant  in 
excess  of  one  in  each  room,  we  must  first  bring" 
into  this  Court  an  order  that  lias  been  made  by  the 


38  lAllie  T.  Hogue  and  Elias  Hogue 

Rent  Director,  establishing  a  rental  ceiling  for  the 
number  of  the  particular  occupants  of  that  room, 
and  showing  this  defendant  has  overcharged  for 
that  particular  number  of  occupants. 

The  Court:  Well,  counsel,  this  is  an  action  in 
equity,  is  it  not? 

Mr.  Grancell:  It  is  both  equitable  and  an  action 
at  law.    It  is  an  action  at  law^  for  treble  damages. 

The  Court :  Recovery  for  one  year.  It  is  for  one 
year.  This  action  w^as  all  within  one  year.  An  equit- 
able action  to  recover  for  more  than  one  year?  [8] 

Mr.  Grancell:  That  is  right.  As  far  as  the  res- 
titution features  are  concerned,  that  is  an  equit- 
able action. 

The  Court :     You  will  have  to  go  back  to  1945. 

Mr.  Grancell:  Well,  that  is  true.  You  are  cor- 
rect in  that. 

The  Court:  As  a  matter  of  fact,  the  action  was 
not  filed  until  July  23rd. 

Mr.  Grancell:     The  action  was  filed  June,  1947. 

The  Court :  To  a  marked  extent  these  are  within 
the  one-year  period.  There  is  only  a  small  amount 
in  the  one-year  period. 

Mr.  Grancell :     That  is  right. 

The  Court:  Now,  equitable  powers,  if  it  would 
appear  to  be  an  order  for  one  tenant,  and  two  or 
three  people  occupied  the  room,  I  would  consider 
it  unfair.  I  was  just  wondering  if  you  people  could 
not  agree  on  amounts  here  and  jjotli  give  and  take. 
What  is  your  attitude? 

Mr.  Denton:  Well,  I  don't  know  in  that  par- 
ticular, your  Honor.   I  might  state  this  fairly  to  the 
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Court:  I  came  into  Court  to  do  the  right  thing. 
These  people — this  was  formerly  their  home  and 
they  moved  out  from  the  same  facilities  they  en- 
joyed, which  were  nice,  Frigidaires  and  linen  and 
what  have  you  went  with  it.  There  have  been  two 
people,  sometimes  three  before  trying  to  charge 
$10.00  a  week.  Before  the  action  was  contemplated 
to  be  brought,  they  reduced  the  rent  with  the  same 
people  there. 

The  Court:  I  am  inclined  to  believe  that  coun- 
sel for  the  government  is  correct.  When  an  order 
is  made  for  one  person,  if  you  add  moi-e  than  one 
person,  then  the  burden  is  shifted  to  the  landlord 
to  get  a  I'eadjustment  of  the  rent. 

I  have  here  on  one  side  a  question  of  law  and  on 
another  side  a  question  of  equity.  This  landlord, 
when  he  had  more  people  in  there  than  indicated, 
had  a  diity.  It  seems  to  me  that  the  parties  them- 
selves might  do  a  better  job  in  this  matter  than 
the  Court.  Whatever  the  Court  does  is  going  to 
have  to  he  arbitrary,  in  a  sense. 

Mr,  Denton :  The  only  thing  I  might  suggest 
is  to  ask  leave  of  the  Court  for  a  short  recess  and 
to  talk  to  counsel  for  the  government  and  see  what 
we  can  arrive  at. 

The  Court:  If  I  have  to  determine  how  many 
people  should  be  in  these  rooms,  it  will  not  take  me 
long  to  determine  it. 

Mr.  Grancell :  I  think  if  we  take  a  few  minutes' 
recess,  your  Honor,  we  may  be  able  to  wind  this  up. 

The  Court :  Maybe  this  party  cannot  stand  such 
an  exorbitant  amount  as  you  ask. 
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Mr.  GrancelL:     We  are  willing  to  talk. 
The  Court:     We  will  take  a  10-minute  recess. 
(Short    recess    taken.) 

The  Court:     All  right,  gentlemen. 

Mr.  Grancell:  Your  Honor,  we  were  unable  to 
reach  a  [10]  settlement.  We  were  unable,  as  a  mat- 
ter of  fact,  to  even  reach  a  stipulation  on  the  over- 
charges involved.    We  will  have  to  prove  our  case. 

I  will  call  the  defendant  under  Rule  43-B. 

E.  H.  HOGUE 

a  witness  called  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

The  Clerk:     Will  you  state  your  name? 

The  Witness :     Reverend  E.  H.  Hogue. 

Q.  (By  Mr.  Grancell) :  Reverend  Hogue,  do 
you  own  the  property  at  337  East  42nd  Street,  in 
the  City  of  Los  Angeles'?  A.     I  do. 

Q.  Now,  how  long  have  you  owned  that 
proi)erty?  A.     Since  '41. 

Q.     Since  1941?  A.     Since  '41,  1941. 

Q.  Now,  in  May,  or  on  May  22,  1945,  you  rented 
Room  No.  2  to  Willie  B.  James,  did  you  not? 

A.  It  wasn't  any  number  on  the  room.  I  don't 
know  what  room — there  wasn't  any  niunber  on  the 
rooms  at  all. 

Q.  That  was  a  room  that — was  that  a  front  room 
or  a  rear  room? 

A.     I  think   it  was  a   side  room,   I  believe.    It 
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wasn't  a  [11]  front  room.    They  moved  ont  of  one 

room  to  the  other. 

Q.  Now,  yon  rented  tliat  to  James  at  $10.00  a 
week,  did  you  not? 

A.     Yes,  her  and  her  husband. 

Q.  You  collected  $10.00  a  week  from  James  up 
until  April  1,  1946,  did  you  not? 

A.  I  didn't  keep  an  account  of  just  how  long 
it  was. 

Q.     Was  it  about  the  first  of  April  of  1946? 

A.  April  or  March,  somewhere  along  there.  I 
don't  know  just  how  long  it  was.  I  didn't  keep  an 
account  of  it. 

Q.  Would  you  say  that  date  is  approximately 
correct?  A.     What  say? 

Q.  Would  you  say  that  date  is  approximately 
right,  April  1,  1946? 

A.  Could  be  or  could  not  be;  I  don't  know 
whether  it  is  right  or  not. 

Q.  After  that  you  collected  $8.50  from  that  ten- 
ant, did  you  not? 

A.  From  the  two  in  that  room,  whatever  room 
they  were  in.  They  didn't  stay  in  any  particular 
room,  when  one  moved  out,  somebody  changed. 

Q.  You  collected  $8.50  from  James  up  to  April 
7,  1947,  when  they  moved  out,  isn't  that  correct? 

A.     April  7th? 

Q.     Yes.  [12] 

A.  I  didn't  keep  account  of  when  she  moved 
out.  She  did  move  out  sometime  in  the  Spring, 
after  this  happened. 
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Q.     Was  it  around  the  first  part  of  April? 

A.     Somewhere  along  there. 

Q.     1947? 

A.  1  don't  know  the  date.  I  didn't  keep  up 
with  it. 

Q.  Artie  Mae  Moore,  you  rented  a  front  room 
No.  1  to  Artie  Mae  Moore  on  or  about  November  1, 
1944,  did  you  not? 

A.  She  wasn't  there  then.  She  didn't  live  in 
that  room.  It  is  numbered  1  now,  but  she  didn't  live 
in  that  room. 

Q.     A  front  room.  Don't  bother  about  the  details. 

A.  She  didn't  live  in  that  room  until  sometime 
last  Fall. 

Q.  You  rented  a  room  to  Artie  Mae  Moore  in 
November,  1944? 

A.     Yes,  to  her  and  her  husband. 

Q.     At  $10.00  a  week? 

A.     Yes,  for  her  and  her  husband. 

Q.  You  collected  $10.00  a  week  from  Artie  Mae 
Moore  from  November,  1944  to  April,  1946,  did  you 
not,  $10.00  per  week? 

A.  1946?  I  disremember.  I  don't  think  it  was 
that  long,  but  I  am  not  positive.  I  didn't  keep  ac- 
count of  how  long  it  was. 

Q.  From  April,  1946  to  March  8,  1947,  isn't  it 
a  fact  that  you  collected  $8.50  per  week  from  Artie 
Mae  Moore? 

A.  I  collected  $8.50  a  week  for  her  and  her  hus- 
band for  that  time.  [13] 
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The  Court:  How  many  people  were  occupying 
the  room  with  Willie  B.  James? 

The  Witness:     That  is  her  and  her  husband. 

The  Court:     There  were  two  there? 

The  Witness:     Yes. 

The  Court:  Do  you  have  any  record  w^hen  they 
moved  in  or  when  they  moved  out? 

The  Witness:  No,  I  have  no  record.  I  didn't 
keep  no  kind  of  records  when  they  moved  in.  When- 
ever they  paid  me,  that  was  through  for  that  week. 
I  didn't  even  give  a  receipt  or  nothing.  I  didn't 
have  no  record  of  when  they  moved  or  just  when 
they  moved  in. 

Q.  (By  Mr.  Grancell)  :  Now,  as  to  both  Willie 
B.  James  and  the  husband,  or  wife  there,  you  say 
the  couple  were  in  there  all  the  time,  were  they  not  ? 

A.     Yes. 

Q.  All  the  time  from  the  time  you  first  rented 
the  place?  A.     Yes. 

Q.  The  same  is  true  of  Artie  Mae  Moore,  that 
couple  was  there,  both  husband  and  wafe,  all  the 
time? 

A.     They  were  there  all  the  time.   He  was  on  the. 
road,  of  course,  but  you  know  how  that  was. 

Q.     They  were  both  there  all  the  time? 

A.     Yes. 

Q.  Mrs.  Eloise  Sadler,  did  you  rent  Room  No.  5 
or  a  rear  [14]  room  to  Mrs.  Eloise  Sadler  about 
November  1,  1946? 

A.  Like  I  said,  I  don't  know  how  long  it  was. 
I  did  rent  her  the  room  for  her  and  her  husband. 
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Q.     At  $10.00  per  week? 

A.     For  a  while  they  did  have  it  for  $10.00, 

Q.  Was  that  January  1,  1946,  when  the  Sadlers 
moved  in? 

A.  Well,  I  am  not  certain.  I  don't  know^  just 
how  long.  Sometime  during  last  year,  I  don't  know 
what  time.   I  didn't  keejJ  a  record  of  it. 

Q.  Now,  from  April  1,  1946,  to  March  7,  1947, 
did  you  collect  $8.50  per  week  from  Mr.  and  Mrs. 
Sadler?  A.     Yes,  I  did. 

Q.     Both  Mr.  and  Mrs.? 

A.     I  don't  know  the  length  of  time,  but  I  did. 

Q.  The  couple  were  both  there,  Mr.  and  Mrs. 
Sadler,  according  to  you,  were  in  there  all  the  time? 

A.     Why,  sure. 

Q.  Mrs.  Tela  Grant,  did  you  rent  a  back  room 
to  Tela  Grant  on  or  about  December  2,  1945? 

A.  Well,  I  don't  know  what  date  it  was.  I 
rented  it  to  her  and  her  daughter. 

Q.     For  her  and  her  daughter? 

A.  Yes.  Otherwise,  there  Vvas  somebody  else 
there  part  of  the  time. 

Q.     At  $10.00  a  week?  [15]  A.     Yes. 

Q.  Did  you  collect  $10.00  per  week  from  Mrs. 
Tela  Grant  until  April  1,  1946? 

A.  I  reckon.  I  don't  know  what  date  it  was.  I 
didn't  keep  u])  with  the  dates  of  it.  I  collected 
$10.00  for  a  while. 

()>.  You  collected  $8.50  from  Mrs.  Grant  after 
April  1,  1946  to  March  13,  1947,  did  you  not? 

A.     Somewhere  alons:  that  tiine,  for  the  two. 
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The  Court:  What  happened  when  you  reduced 
all  these  rents  to  $8.50? 

The  Witness:  Some  of  them  were  complaining, 
said  their  jobs  wasn't  so  good.  I  felt  like  I  could 
help  some  by  reducing  their  rent. 

The  Court:  You  knew^  you  were  charging  over 
the  ceiling,  didn't  you*? 

The  Witness:  No.  I  knew  I  could  charge  $5.00 
for  one,  and  I  didn't  have  nothing  else.  I  just  de- 
cided it  would  be  right  to  get  that  much  for  two. 

The  Court:     How  about  Mrs.  Louise? 

The  Witness:     That  is  the  same  one. 

The  Court:     Was  she  alone? 

Mr.  Grancell:  I  think,  if  your  Honor  please, 
that  Mrs.  Louise  is  Eloise  Sadler.  I  think  our  office 
got  that  a  little  mixed  up. 

The  Court:     Do  you  want  that  eliminated?  [16] 

Mr.  Grancell:  Yes,  we  will  eliminate  that.  Shall 
I  proceed,  your  Honor? 

The  Court:     Yes. 

Q.  (By  Mr.  Grancell)  :  Mrs.  Grant  and  her 
daughter — was  her  daughter  with  her  all  the  time 
while  she  was  living  in  that  place?  A.     Yes. 

Q.  They  were  both  there  when  you  rented  the 
room  to   them?  A.     Yes. 

Q.  What  is  your  business  or  occupation.  Rev- 
erend Hogue? 

A.  I  haven't  worked  for  anybody  in  a  cou|>le  of 
years.   I  was  too  old,  nobody  wanted  me. 

Q.     What  was  your  occupation  before  that? 

A.  I  worked  at  North  American  while  the  war 
was  going  on  for  18  months. 
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The  Court:     North  American? 

The  AVitness :     Aviation. 

Q.  (By  Mr.  Graucell')  :  Now,  Reverend,  I  show 
you  plaintiff's  Exhibit  1  and  ask  you  if  this  is  your 
signature  on  each  one  of  these  documents  here  (in- 
dicating). Would  you  check  these  and  take  a  look 
at  them  and  see  if  that  is  your  signature  ? 

Reverend  Hogue,  are  those  your  signatures  on 
each  one  of  those  documents'?  A.     Yes.   [17] 

Q.  I  call  your  attention  to  this  first  document. 
Form  D,  which  is  stamped  "Received  March  4,  1947, 
Los  Angeles  Defense-Rental- Area,"  and  ask  you  if 
yiu  filed  this  document  with  the  Los  Angeles  De- 
fense-Rental-Area office  on  or  about  March  4,  1947? 

A.     I  didn't  know 

The  Court :     That  is  stipulated  to,  is  it  not  ? 

Mr.  Denton:     Yes. 

Mr.  Grancell:  The  introduction  of  the  document 
was  stipulated  to.  I  wanted  to  get  this  date  before 
the  Court  specifically. 

Mr.  Denton :  The  documents  speak  for  them- 
selves. 

Mr.  Grancell :  I  am  asking  him  when  he  filed  it, 
if  he  filed  it  about  that  day. 

Mr.  Denton :     The  Court  inquired  about  it. 

The  Court:     The  record  speaks  for  itself. 

Q.  (By  Mr.  Grancell)  :  At  the  time  you  filed 
tliis  DH-D  form,  the  first  one  of  these,  in  which 
you  set  forth  these  rents,  $5.00  for  each  one  of  these 
rents  and  $4.00  for  the  last.  Room  6,  at  that  time 
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each  one  of  these  rooms,  according  to  your  testi- 
mony was  l)eing  occupied  by  two  or  more  people? 

A.     Yes. 

Q.  You  did  not  specify  in  here  a  rate  for  two 
or   three   people,   did   you?  A.     I    didn't 

Mr.  Denton:  Just  a  moment,  your  Honor  please. 
I  believe  regardless  of  what  this  witness  may  or 
may  not  have  specified,  if  he  furnished  information 
to  the  Rent  Director's  Office  and  a  registration  was 
made,  we  have  the  document.  Whatever  the  con- 
tents of  those  documents  show,  I  think  we  are 
bound  by  them,  so  far  as  the  registration  is  con- 
cerned. What  this  man  may  have  said  or  may  not 
have  said  is  immaterial,  unless  it  is  embodied  in 
there. 

The  Court:  The  only  thing,  if  there  were  two 
people  in  there  he  should  have  registered  for  two 
people  and  had  the  rent  fixed  for  two  people. 

The  Witness:  If  you  will  allow  me  to  say,  I 
would  have  registered — they  wouldn't  let  me  regis- 
ter it.  They  said  I  had  to  register  one.  They 
wouldn't  let  me  register.  I  told  them  about  it.  And 
I  didn't  register  until  then. 

Q.  (By  Mr.  Grancell) :  Do  you  know  w^ho  that 
person  was  you  talked  to? 

The  Court:    I  do  not  care  about  that. 

Q.  (By  Mr.  Grancell) :  Have  any  of  these 
people  brought  any  separate  action  against  you  for 
the  recovery  of  damages'? 

A.     No,  they  have  not. 

Mr.  Grancell:     No  further  questions. 
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Cross-Examinatioii 
By  Mr.  Denton: 

Q.  These  papers,  Reverend  Hogue,  which  coun- 
sel for  the  [19]  government  has  shown  you,  with 
the  exception  of  the  signature  appearing  on  the 
bottom  thereof,  is  the  rest  of  this  in  your  hand- 
writing  (indicating)  ?  A.     That  is  my  name. 

Q.  I  am  asking,  is  anything  else  on  any  of  these 
sheets  other  than  the  signature  appearing  down  at 
the  bottom  thereof  in  your  handwriting? 

A.     Nothing. 

Q.     Who  filled  these  out  for  you? 

A.     I  don't  know  who  it  was. 

Q.     Where  were  they  filled  out? 

A.     Over  in  the  O.P.A.  office. 

Q.     Someone  in  the  O.P.A.  office?  A.     Yes. 

Q.     You  furnished  them  the  information? 

A.     Yes. 

Q.  At  the  time  they  filled  it  out  you  gave  them 
the  information  and  someone  down  there  wrote  it 
out?  A.     Yes. 

Q.  Do  we  understand  from  your  testimony  that 
you  said  you  endeavored  to  register  these  rooms 
for  more  than  one  occupant  ?  Tell  us  what  you  did 
in  making  that  effort. 

A.  I  told  them  there  was  more  than  one  and  I 
felt  like  I  ought  to  register  them  for  more  than 
$5.00. 

(}.  We  are  talking  about  tlie  number  of  peo- 
ple. Did  you  [20]  toll  them  how  many  people 
ihevv  were  there? 
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A.  And  for  the  number  of  people  in  the  room, 
because  the  room  was  for — registered.  I  was  will- 
ing at  any  time  when  there  was  one  person  in  there 
to  rent  it  for  $5.00. 

Q.  I  show  you  a  piece  of  paper  on  which  the 
name  Elias  H.  Hogue  appears  on  the  bottom  there- 
of, and  at  the  top  of  this  pie-ce  of  paper  there 
appears  "United  States  of  America,  Office  of  Price 
Administration,  Landlord  Copy,"  and  stamped  with 
a  rubber  stamp,  what  appears  to  be  a  rubber  stamp 
thereon  is  "Received  March  4,  1947,  Los  Angeles- 
Defense-Rental- Area."  I  will  ask  you  if  j^ou  have 
ever  seen  that  particular  paper  before  today? 

A.     Yes,  I  have. 

Q.  How  did  you  come  in  possession  of  this  docu- 
ment which  I  am  showing  you? 

A.     Come  hy  mail. 

Q.     Addressed  to  you? 

A.     Addressed  to  me. 

Q.  Now,  in  connection  with  the  renting  of  the 
particular  property  involved  in  this  case,  have  you 
at  any  time  ever  received  any  paper  other  than  this 
from  the  Rental  Director's  Office? 

A.     None  that  I  know  anything  about. 

Mr.  Denton:  May  we  offer  this,  your  Honor,  at 
this  time,  if  the  Court  please?  [21] 

Mr.  Grancell:     Just  the  document? 

The  Court:     It  v.ill  be  marked  in  evidence. 

The  Clerk:    Defendant's  A. 

(Thereupon  the  document  above-referred  to 
was  marked  Defendant's  Exhibit  A  and  was 
received  in  evidence.) 
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Mr.  Denton:     No  further  questions. 

Redirect  Examination 
By  Mr.  Grancell: 

Q.  Reverend  Hogue,  you  say  that  this  defend- 
ant's Exhibit  A,  these  registrations  were  filled  out 
in  the  Office  of  Price  Administration  by  a  clerk 
there,  is  that  right,  and  you  signed  them? 

A.  I  don't  know  whether  it  was  a  clerk  or  who 
it  was.     I  signed  them;  a  lady  did  it. 

Q.     A  lady  did  it?  A.     Yes. 

Q.  Did  you  read  those  pax^ers  at  the  time,  before 
you  signed  them? 

A.  I  didn't  have  any  glasses  and  I  couldn't  see 
it,  and  I  didn't  read  them. 

Q.  Are  you  accustomed  to  signing  things  before 
you  read  them? 

The  Court:     That  is  argumentative. 

Mr.  Denton:  Objected  to,  your  Honor;  it  is 
argumentative. 

The  Court:     Obje-ction  sustained.  [22] 

Mr.  Grancell:     No  further  questions. 

The  Court:    Step  down,  please. 
(Witness  excused.) 

Mr.  Grancell:    Willie  B.  James. 
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a  witness  called  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
The  Clerk:    Will  you  state  your  name? 
The  Witness:     Willie  B.  James. 
The  Clerk:     Take  the  stand. 

By  Mr.  Grancell: 

Q.  Mrs.  James,  will  you  please  speak  loudly, 
so  we  can  all  hear  you?  A.     Yes. 

Q.  Did  you  rent  a  room  from  Reverend  Hogue, 
the  defendant  in  this  action,  on  or  about  May  22, 
1945?  A.     Yes,  I  did. 

Q.     What  room  was  that? 

A.     It  was  the  rear  room. 

Q.     What  address? 

A.     337  East  42nd  Street. 

Q.     To  whom  did  you  pay  rent  for  that  room? 

A.  To  his  wife  and  himself.  Reverend  Hogue 
and  Mrs.  Hogue. 

Q.     How  much  rent  did  you  pay?  [23] 

A.     $10.00  a  week. 

Q.     For  how  long  a  period  of  time? 

A.  From  May  22nd  up  until  '46  I  paid  $10.00, 
and  then  he  cut  from  $10.00  to  $8.50. 

The  Court:     That  is  May  22,  1945,  until  when? 

The  Witness :     '47 ;  this  is  '47. 

Q.  (By  Mr.  Grancell) :  Wait  a  minute.  When 
you  paid  $10.00  per  week,  that  was  from  May  22, 
1945,  to  what  date? 
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A.     Until  April  the — around  April  the  1st  in  '46. 

Q.     Then  how  much  rent  did  you  pay  after  that? 

A.     He  cut  down  to  $8.50. 

Q.     How  long  did  you  pay  $8.50  per  Aveek? 

A.     T  paid  from  '46  up  until  '47. 

Q.     What  month  of  1947? 

A.  Tn  '47  around  April.  He  said  he  carried  me 
tl trough  the  winter  months  and  I  would  have  to 
pay  the  winter  months. 

Q.  During  all  this  period  of  time  you  have 
testified  to,  how  many  people  occupied  that  room? 

A.  Me  alone,  hecause  he  told  my  husband  he 
couldn't  live  there,  and  he  told  me  he  coudn't  live 
there;  and  he  didn't  live  there. 

Q.  Did  your  husband  live  there  at  any  time 
during  the  period  of  time?  A.     Tw^o  months. 

Q.     A^Hien  were  those  two  months?  [24] 

A.  That  was  directly  after  I  moved  there;  we 
separated. 

Mr.   Grancell:     No   further  questions. 

Cross-Examination 
By  Mr.  Denton: 

Q.  Mrs.  James,  how  do  you  establish  now  with 
certainty  these  particular  dates  when  you  moved 
into  the  property? 

A.     How  did  I  establisli  that? 

Q.     Yes.  A.     I  am  supposed  to. 

Q.     No.     Please  tell  us  how.  A.     How? 

Q.     Yes,  that  is  right. 

A.  AVhenever  I  moved  to  a  place  I  think  it  is 
proper  for  ni(>  to  put  the  date  down  when  I  move 
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in  and  when  I  move  out.    I  think  it  is  still  proper 
for  me  to  put  the  date  down  when  I  move  out,  so 
that  anything  that  comes  up,  that  I  can  have  some 
kind   of  memorandums   to   know   what   happened. 

Q.     Did  you  do  that  in  this  case? 

A.     Yes,  I  did. 

Q.  When  did  you  record  the  date  of  your  first 
moving  out  to  the  particular  room  we  are  talking 
about  ? 

A.  The  particular  room  we  are  talking  about 
now,  where?     What  address  are  you  speaking  of? 

Q.  We  are  talking  about  the  one  room  you  lived 
in  at  337  East  42nd  Street.  [25] 

A.  The  room  I  rented,  the  rear  room,  rented  it 
first  and  I  paid  $10.00  back  there. 

Q.  We  are  not  asking  that.  We  are  asking 
when  did  you  first  |)ut  down 

A.     22nd  of  May. 

Q.     Where  did  you  record  that? 

A.  I  moved  in  that  back  room  the  22nd  of  May 
and  Christmas  Eve  he  fixed  up  the  front  room,  up 
in  the  front,  and  moved  me  up  in  the  front  room. 

Q.  Where  did  you  first  write  down  the  fact  that 
you  moved  in? 

The  Court:  Counsel,  I  am  going  to  cut  this 
short.  Apparently  there  was  a  reduction  of  rent 
on  April  1,  1946  to  $8.50. 

Mr.  Denton:  We  will  stipulate  to  that,  your 
Honor. 

The  Court:  I  am  only  going  to  allow  for  judg- 
ment for  the  return  of  the  rent  for  the  year  pre- 
ceding Jvme  5th. 
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Mr.  Denton:  I  won't  go  into  that  concern,  your 
Honor,  now. 

Q.  (By  Mr.  Denton)  :  Yon  were  living  in  this 
particular  room,  or  you  were  living  in  one  room  of 
this  particular  structure  there  during  the  month 
of  June,  1946,  were  you?  A.     Yes. 

Q.  Who  else  was  living  with  you  at  that  time 
in  this  room?  A.     Nobody.  [26] 

Q.  You  were  divorced  or  separated  from  your 
husband  ? 

A.     Yes,  I  was  separated,  but  I  wasn't  divorced. 

Q.  Your  husband  wasn't  living  there  with  you 
at  any  time  from  June,  1946  up  until 

A.     No. 

Q.    the  date  you  removed  therefrom  during 

this  year?  A.     No;  that  is  right. 

Q.  Did  anybody  else  live  in  that  room  with  you, 
other  than  yourself,  during  that  period  of  time? 

A.     No. 

Mr.  Denton :    No  further  questions. 

Mr.  Grancell :     That  is  all. 
(Witness  excused.) 

Mr.  Grancell:     Mrs.  Moore. 
(No  response.) 

Mr.  Grancell:     Mrs.   Sadler. 
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ELOISE  SADLER 

a  witness  called  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
The  Clerk:    Will  you  state  your  name? 
The  Witness:     Eloise  Sadler. 
Mr.  Grancell:    In  view  of  the  Court's  statement, 
I  won't  go  back  any  further.  [27] 

By  Mr.  Grancell : 

Q.  Did  you  occupy  a  room  at  337  East  42nd 
Street  in  the  City  of  Los  Angeles  between  the  1st 
of  June,  1946  and  the  7th  of  March,  1947? 

A.     I  did. 

Q.     How  much  rent  did  you  pay  for  that  room? 

A.     For  that  time  I  paid  $8.50. 

Q.     To  whom  did  you  pay  the  rent? 

A.     To  Reverend  Hogue. 

Q.     What  room  was  that? 

A.     The  rear  room. 

Q.     Any  number? 

A.  Well,  it  was  No.  5,  after  they  put  the  num- 
bers on  it? 

Q.  How  many  people  occupied  that  room  with 
you  during  that  period  of  time? 

A.  Well,  I  have  got  the  room  for  two,  but  my 
husband  was  in  service  so  there  was  just  myself. 

Q.  Between  the  1st  of  June  of  1946  and  the 
7th  of  March,  1947,  you  occupied  that  room  alone? 

A.  He  was  in  service  during  the  first  time,  but 
he  ii'ot  out.    T  think  he  was  there  two  months  after- 
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ward.     He  got  out  of  service,  I  think   it   was   in 

June.     No,  lie  got  out  of  service  in  April  in   '47. 

Q.     April  of  1947?   [28]  A.     Yes. 

Mr.  Grancell:     No  further  questions. 

Cross-Examination 
By  Mr.  Denton: 

Q.  When  did  your  husband  enter  the  service, 
Mrs.  Sadler? 

A.     When  did  my  husband  enter  the  service? 

Q.     Yes. 

A.  Well,  I  wasn't  even  in  Los  Angeles  when 
my  husband  entered  the  service. 

Q.  Was  your  husband  in  service  on  the  5th  day 
of  June,  1946? 

A.     Was  he  in  service  when. 

Q.  On  the  5th  day  of  June,  1946,  was  your  hus- 
band in  service  then? 

A.     Yes,  because  he  was  in  service  then. 

Q.  Your  husband,  was  he  at  home  at  any  time 
at  this  particular  address,  other  than  the  time  he 
was  released  from  service? 

A.  Well,  not  during  the  time  I  was  ]:)aying 
$8.50.     He  was  there  when  I  was  paying  $10.00. 

Q.  We  are  talking  about  the  date  of  June  5, 
1946.  A.     No. 

Q.  Did  anybody  else  live  in  that  room  during 
that  time,  other  than  yourself?  A.     No.  [29] 

Q.  We  are  to  understand,  other  than  approxi- 
mately a  period  of  two  months  after  your  husband 
was  discharged  from  the  service,  no  one  lived  in 
there  l)ut  yourself? 
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A.     No  one  lived  in  there  but  myself. 
Mr.  Denton:     No  further  questions. 
Mr.  Grancell:     That  is  all. 
(Witness  excused.) 


TELA  GRANT 

a  witness  called  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  svrorn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
The  Clerk:    Will  you  state  your  name? 
The  Witness:    Tela  Grant. 

By  Mr.  Grancell: 

Q.  Mrs.  Grant,  did  you  rent  a  room  at  337  East 
42nd  Street,  Los  Angeles?  A.     I  did. 

Q.     What  room  was  that? 

A.  Oh,  I  would  say  it  was  second  from  the  front 
room. 

Q.     It  is  what? 

A.     A  certain  room  from  the  front. 

Q.     A  certain  room  from  the  front? 

A.     That  is  as  near  as  I  could  state  it. 

The  Court :    We  do  not  care. 

Q.  (By  Mr.  Grancell)  :  Did  you  rent  that  from 
the  1st  of  [30]  June,  1946  to  March  13,  1947? 

Mr.  Denton:  I  think  we  ought  to  have  the  testi- 
mony from  the  witness  if  she  knows.  Let  the  wit- 
ness aive  the  date. 
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Mr.  Grancell:  I  will  withdraw  that  question,  if 
your  Honor  please. 

The  Court:  When  did  you  move  out  of  the 
room  ? 

The  Witness:  T  moved  out  about  the  last  of 
June  of  '47. 

The  Court:    The  last  of  June  of  1947? 

The  Witness:     Yes,  this  last  June. 

Q.  (By  Mr.  Grancell) :  Were  you  occupying 
it  on  the  1st  of  June,  1946? 

A.     I  certainly  was. 

Q.  And  continuously  from  that  time  on  until 
June,  1947?  A.     Until  this  last  June. 

Q.     How  much  rent  did  you  pay  for  that  room. 

A.  At  first  I  paid  $10.00.  And  from  there  to 
$8.50. 

Q.  During  the  period  from  the  1st  of  June, 
1946,  to  the  1st  of  June,  1947,  how  much  did  you 
pay? 

A.     From  June,  1946,  to  June,  1947,  $8.50. 

Q.     To  whom  did  you  pay  that  rent  ? 

A.     Reverend  Hogue. 

Mr.  Grancell:     No  further  questions. 

Cross-Examination 
By  Mr.  Denton: 

Q.  Did  anyone  else  live  with  you  in  the  room 
there?  [31]  A.     My  daughter. 

Q.     How  oUl  was  the  daughter?  A.     18. 

Q.  Did  anyone  else  other  than  you  and  your 
daughter  live  there?  A.     That  is  all. 

Q.     You  and  your  daughter  occupied  this  par- 
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ticular  room  from  June,  1946  up  until  the  time  you 

removed  therefrom,  is  that  true?  A.     Yes. 

Mr.  Denton:     No  further  questions. 

Mr.  Grancell:     That  is  all. 
(Witness  excused.) 

Mr.  Grancell:     I  would  like  to  put  Mrs.  James 
back  on  the  witness  stand  for  a  moment. 


WILLIE  B.  JAMES 

a  witness  recalled  by  and  on  behalf  of  the  Govern- 
ment, having  been  previously  duly  sworn,  was 
examined  and  testified  fui'ther  as  follows: 

Direct  Examination 
By  Mr.  Grancell : 

Q.     Mrs.  James,  were  you  acquainted  with  Mrs. 
Artie  Mae  Moore?  A.     Yes. 

Q.     Do  you  know  which  room  she  occupied?  [32] 

A.     The  front  room. 

Q.     Was  she  in  there  all  the  time  from  the  1st 
of  June,  1946  on?  A.     Yes. 

Q.     Until  about  what  date? 

A.     I   don't  know  what   date,   because   she   was 
there  when  I  moved  there. 

Q.     When  you  moved  there? 

A.     When  I  moved  to  337  East  42nd  Street. 

Q.     When  you  moved  in  or  out? 

A.     Moved  in,  she  was  living  there. 

The  Court:     Did  she  move  out  before  vou  did? 
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The  Witness:    Yes. 

The  Court:     How  long  before? 

The  Witness:    Oh,  about  three  weeks. 

Q.  (By  Mr.  Grancell) :  You  moved  out  on 
what  date?  A.     On  the  7th. 

Q.     Of  what?  A.     April. 

Q.  Do  you  know  how  much  rent  Mrs.  Moore 
paid?  A.     $10.00  a  week. 

Q.  Was  that  during  the  period  that  you  have 
testified  to? 

A.     Yes,  when  I  first  moved  there. 

The  Court:  She  had  her  rent  reduced  to  $8.50, 
the  same  as  the  rest.     Is  that  correct?  [33] 

The  Witness:     Yes. 

Q.  (By  Mr.  Grancell)  :  To  whom  did  she  pay 
this  rent,  if  you  know? 

A.     To  Reverend  Hogue. 

Q.  How  many  people  occupied  that  room  of 
Artie  Mae  Moore's?  A.     One. 

Mr.  Grancell:     No  further  questions. 

Cross-Examination 
By  Mr.  Denton: 

Q.  How  do  you  know  about  the  matters  which 
you  have  just  testified  to,  Mrs.  James? 

A.  Well,  because  I  was  living  right  there  and 
adjoining  rooms  with  her.  She  didn't  have  no 
husband  there. 

Q.     We  are  asking  you  how  you  know  it. 

A.     How  I  knew  it?    Because — I  didn't  see  it. 

Q.     You  heard  it? 
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A.  I  didn't  see  it.  I  didn't  see  nobody  living 
there  with  her. 

Q.  We  are  talking  abont  how  you  know  Artie 
Mae  Moore  moved  into  the  property  on  a  certain 
date. 

A.  I  didn't  say  I  know  what  date  she  moved  in. 
I  say  she  was  living  there  when  I  moved  in. 

Q.  You  know  now  she  moved  from  there  some 
three  weeks  before  you  did?  [34] 

A.  Yes.  I  was  living  there  at  the  time  she 
moved  away. 

Q.  How  do  you  know  about  the  amount  of  rent 
Mrs.  Moore  paid  Reverend  Hogue? 

A.     She  left  the  money  with  me. 

Q.     How  many  times'? 

A.     A  number  of  times. 

The  Court:  Your  own  client  testified  he  reduced 
the  rent  to  $8.50.     He  does  not  know  the  date. 

Mr.  Denton:  There  is  no  question  about  that. 
We  have  a  witness  here  that  appears  to  me  not  to 
be  too  friendly.  We  have  a  right,  I  believe,  to 
inquire  into  the  good  veracity  of  this  witness  in 
testifying  to  other  things.  He  said  generally  he 
did  reduce  the  rent  in  all  cases.  We  don't  have  the 
exact  dates. 

The  Court :  You  must  remember  it  was  the  duty 
of  your  client  to  keep  records. 

Mr.  Denton:  We  realize  that.  It  isn't  incum- 
])ent  on  us  to  come  in  here  to  this  Court  and  prove 
the  government's  case.  We  haven't  put  on  any 
defense  yet. 
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The  Court:  Go  ahead.  I  am  willing  to  listen 
all  afternoon. 

Mr.  Denton :  No.  I  won 't  take  any  more  time 
of  the  Court,  but  I  do  want  to  find  out  from  this 
witness. 

Q.  (By  Mr.  Denton)  :  You  said  you  paid  the 
rent  for  this  Artie  Mae  Moore  some  several  times'? 

A.    Yes. 

Q.     How  many  times,  about? 

A.  I  don't  know  how  many  times;  plenty  of 
times. 

Q.     More  than  twice? 

A.     Yes,  more  than  twice. 

Q.     Six  times'?  A.     More  than  twice. 

Q.     As  many  as  six  times'? 

A.  I  couldn't  say  how  many  times.  I  say  it  was 
more  than  twace. 

Q.     I  am  asking  you  was  it  more  than  six  times'? 

The  Court :    You  can  tell  if  you  know. 

The  Witness:     Yes,  it  was  more  than  six  times. 

Q.  (By  Mr.  Denton):  The  fact  you  testified 
that  Artie  Mae  Moore  paid  more  than  $8.50  is 
based  on  the  fact  you  paid  that  money  to  Reverend 
Hogue"?  A.     That  is  right. 

Mr.  Denton:     No  further  questions. 
(Witness  excused.) 

Mr.  Grancell:    Plaintiff  rests. 
Mr.  Denton:     We  will  call  Reverend  Hogue  to 
the  stand.  [36] 
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E.  H.  HOGUE 

a  witness  recalled  by  and  on  behalf  of  the  defend- 
ant, having:  been  previously  swoin,  was  examined 
and  testified  further  as  follows: 

Direct  Examination 
By  Mr.  Denton: 

Q.  Reverend  Hogue,  from  the  5th  day  of  June 
of  1946,  up  until  the  7tli  day  of  April,  1947,  as  far 
aiS  you  personally  know  has  anybody  else  lived  in 
this  room  but  Mrs.  James,  one  of  the  witnesses 
who  testified  here  this  afternoon?  Was  anyone 
else  living  in  the  loooi  with  her  during  that  period 
of  time? 

A.  Mr.  James  lived  with  her.  I  don't  say  he 
was  there  every  day.  He  lived  with  her  just  a  day 
or  two  before  she  moved  out.  He  was  in  there 
arguing  with  me  that  it  was  his  money  that  paid 
the  rent. 

Q.     During  that  full  period  of  time? 

A.     Sure;  Mr.  eJames  was  there. 

Q.  As  to  Artie  Mae  Moore,  from  the  5th  day 
of  June,  1946,  until  the  8th  day  of  March  of  1947, 
as  far  as  you  personally  know,  did  anyone  else, 
other  than  Artie  Mae  Moore  live  in  that  pai'ticular 
room? 

A.  None  but  her  husband,  and  sometimes  when 
her  husband  wasn't  there,  sometimes,  somebody  else 
stayed  there.  I  don't  know  who  it  was;  once  in  a 
while.  I  know  somebody  else  stayed  there.  I  don't 
know  his  name.  Her  husband  was  on  the  road  [37] 
and  when  he  came  in  he  stayed  there. 
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Q.  You  tell  us  now  vou  saw  some  male  indivi- 
dual there,  other  than  her  husband  ?  A.     I  did. 

Q,  When  vou  say  he  stayed  there,  what  do  you 
mean  ? 

A.  I  guess  he  stayed  there  all  night;  he  was 
there. 

Q.  We  don't  Avant  you  to  guess.  Tell  us  what 
you  know. 

A.  He  was  there  at  night  and  he  was  there  in 
the  morning. 

Q.     Did  you  see  him  more  than  once? 

A.     Yes,  I  seen  him  more  than  once. 

Q.  As  to  Mrs.  Eloise  Sadler,  from  the  5th  day 
of  June,  1946,  up  until  the  7th  of  March,  1947,  as 
far  as  you  personally  know,  did  anyone  occupy  this 
room  in  your  premises  that  was  then  being  occupied 
by  Mrs.  Sadler,  other  than  this  particular  person? 

A.  Nothing  but  her  husband.  She  rented  this 
room  for  her  and  her  husband.  He  wasn't  there  all 
the  time. 

Q.  I  am  asking  if  more  than  Mrs.  Eloise  Sadler 
was  in  that  room?  A.     Mrs.  Sadler. 

Q.     During  the  entire  period  I  have  indicated? 

A.     Yes. 

Q.     Is  that  right?  A.     Yes. 

Mr.  Denton :  Your  Honor,  we  already  have  the 
fact  that  [38]  Mrs.  Tela  Grant's  daughter  lived 
with  her  there. 

Q.  (By  Mr.  Denton)  :  Other  than  the  registra- 
tion sli})  that  the  govermnent  has  introduced  here 
and  the  one  that  has  been  introduced  on  your  behalf, 
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did  you  receive  at  any  time  an}'  other  information 
from  the  Los  Angeles  Rental  Director  as  to  what 
you  were  supposed  to  charge  in  tlie  way  of  rent, 
other  than  those  which  appear  in  those  documents 
in  evidence'?  A.     I  did  not. 

Q.     That  is  everything  you  received? 

A.     Yes. 

Mr.  Denton:     No  further  questions. 

The  Court:  You  are  still  charging  $8.50  a  week 
for  the  rent  for  these  rooms? 

The  Witness:    Yes. 

Mr.  Denton :  The  charges  you  are  making,  $8.50 
now%  is  more  than  one  person  in  each  room? 

The  Witness:     Oh,  yes. 

Mr.  Grancell:  You  still  haven't  filed  an  applica- 
tion for  an  increase  of  rent,  have  you? 

Mr.  Denton:  We  will  stipulate  none  has  been 
filed. 

Mr.  Grancell :    No  further  questions. 

Mr.  Denton :  Your  Honor,  would  counsel  want 
to  stipulate  that  if  we  called  Mrs.  Hogue,  the  wife 
of  the  defendant  here,  for  the  purpose  of  proving 
occupancy  by  more  than  one  tenant  in  each  of  these 
rooms,  that  if  we  called  her  her  testimony  [39] 
would  be  substantially  as  that  given  by  the  de- 
fendant, so  far  as  to  the  number  of  people  occupy- 
ing these  particular  rooms  in  that  period  of  time? 
Will  counsel  stipulate  if  Mrs.  Hogue  were  called 
she  would  testify  in  the  same  manner  as  the  de- 
fendant has,  as  to  the  occupants  for  that  period 
of  time? 
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Mr.  Grancell:     So  stipulated,  your  Honor. 
(Witness  excused.) 

Mr.  Denton  :    We  have  nothing  more,  your  Honor. 

The  Court:  I  am  going  to  direct  a  refund  for 
all  rents  collected  in  excess  of  the  $5.00  a  week  after 
June  5,  1946,  and  a  like  amount  as  penalty.  Also 
an  injunction  restraining  hirn  from  charging  more 
than  $5.00  a  week  until  he  gets  an  order  from  the 
Eent  Director  to  charge  more.  Prepare  findings 
within  five  days. 

Mr.  Grancell:  Yes.  You  waive  findings  of  fact 
and  conclusions  of  law? 

Mr.  Denton:    No. 

Mr.  Grancell :  I  will  draw  them  and  submit  them 
as  fast  as  we  can  get  them  in  here. 

[Endorsed]  :     Filed  April  12,  1947. 
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BRIEF  OF  APPELLANTS. 


I. 

Jurisdiction. 

Appellee,  as  Housing  Expediter  of  the  United  States, 
filed  this  complaint,  containing  two  causes  of  action, 
against  appellants  seeking  to  recover  treble  damage  for 
alleged  overcharge  of  rents  and  to  enjoin  the  appellants 
from  such  future  violation. 

Appellee  claims  jurisdiction  in  the  District  Court  of 
the  United  States  by  reason  of  Sections  205  (c)  and 
205  (e)  of  the  Emergency  Price  Control  Act  of  1942,  as 
amended,  U.S.C.A.  Title  50,  App.  Sec.  901  et  seq.  [p.  2, 
Tr.  of  Rec] 
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II. 

Statement  of  the  Case. 

On  June  5,  1947,  Appellee  hereinabove  named,  a  Hous- 
ing Expediter  of  the  United  States,  filed  his  complaint 
against  appellants  herein  in  the  United  States  District 
Court,  Southern  District  of  California,  in  the  Central 
Division  thereof.  The  complaint  contained  a  first  and 
second  cause  of  action  and  prayed  for  judgment  against 
appellants  for  treble  damage  for  an  asserted  overcharge 
of  rents  by  Appellants  for  the  housing  accommodations 
described  in  the  said  complaint,  in  violation  of  the  Rent 
Regulations  for  Housing,  and  likewise  sought  a  prelim- 
inary and  final  injunction  enjoining  Appellants  herein, 
as  defendants  in  said  action,  from  such  future  violations. 

In  their  verified  Answer  Appellants  deny  any  such  vio- 
lation. Further,  Appellants  admitted  receiving  rents  from 
tenants  in  excess  of  the  amount  fixed  in  the  rental  regis- 
tration for  a  single  occupant  for  the  room.  They  justify 
such  act  by  stating  that  in  the  absence  of  an  Order  of 
the  Rent  Director  prescribing  the  amount  of  rent  which 
can  be  collected  for  extra  tenants  in  a  particular  room 
upon  which  a  ceiling  had  been  fixed  for  a  single  occupant 
thereof  there  could  be  no  violation  of  rent  ceiling. 

III. 

Specification  of  Errors. 

The  Court  erred  in  finding  that  Appellants  had  received 
rents  in  excess  of  the  maximum  rents  permitted  under 
the  Rent  Regulation  and  Orders  of  the  Rent  Director  and 
Ordering  judgment  for  Appellee. 
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IV. 

ARGUMENT. 

Summary  of  Argument. 
Point  A. 

The  question  on  this  Appeal  is  a  rent-ceihng  Order  of 
the  Housing  Expediter,  which  fixes  a  rent  ceiHng  of  $5.00 
per  week  for  a  room  occupied  by  one  (1)  tenant,  for 
living  purpose,  violated  where  the  landlord  charges  and 
collects  more  than  $5.00  per  week  when  such  room  is 
occupied  by  more  than  one  (1)  tenant?  [Tr.  of  Rec. 
p.  23]. 

Appellants  submit  that  there  is  no  violation  where 
the  landlord  charges  for  extra  tenants  in  a  particular 
room  if  there  was  no  Order  of  the  Housing  Expediter, 
at  the  time  of  the  charge,  prescribing  the  rate  for  such 
extra  tenants.  Appellee  takes  the  opposite  position  [Tr. 
of  Rec.  pp.  31-39]. 

The  rooms  in  question  had  a  rate  of  $5.00  per  week 
for  one  ( 1 )  person  as  registered  in  the  Area  Rent 
Office  on  March  4th,  1947  [Tr.  of  Rec.  p.  11].  Appellee's 
exhibits  indicate  that  the  premises  involved  had  previ- 
ously been  registered  and  also  disclosed  the  services  the 
tenants  were  entitled  to  under  the  rental  Agreements  [Tr. 
of  Rec.  pp.  12,  15]. 

Section  205  (e)  of  the  Emergency  Price  Control  Act 
of  1942,  as  amended,  U.S.C.A.  Title  50,  App.  Sec.  925, 
provides : 

"(e)  If  any  person  selling  a  commodity  violates  a 
regulation,  order,  or  price  schedule  prescribing  a 
maximum  price  or  maximum  prices,  the  person  who 
buys  such  commodity  for  use  or  consumption  other 


than  in  the  course  of  trade  or  business  may,  within 
one  year  from  the  date  of  the  occurrence  of  the 
violation,  except  as  hereinafter  provided,  bring  an 
action  against  the  seller  on  account  of  the  overcharge. 
In  any  action  under  this  subsection,  the  seller  shall 
be  liable  for  reasonable  attorney's  fees  and  costs,  as 
determined  by  the  court,  plus  whichever  of  the  fol- 
lowing sums  is  greater : 

(1)  Such  amount  not  more  than  three  times  the 
amount  of  the  overcharge,  or  the  overcharges,  upon 
which  the  action  is  based  as  the  court  in  its  discretion 
may  determine,  or 

(2)  An  amount  not  less  than  $25.00  nor  more 
than  $50.00,  as  the  Court  in  its  discretion  may 
determine;  Provided,  however,  that  such  amount  shall 
be  the  amount  of  the  overcharge  or  overcharges  if 
the  defendant  proves  that  the  violation  of  the  regula- 
tion, order,  or  price  schedule  in  question  was  neither 
willful  nor  the  result  of  failure  to  take  practicable 
precautions  against  the  occurrence  of  the  violation. 
For  the  purpose  of  this  section  the  payment  on 
receipt  of  rent  for  defense-area  housing  accommoda- 
tions shall  be  deemed  the  buying  or  selling  of  a 
commodity,  as  the  case  may  be;  and  the  word  "Over- 
charge" shall  mean  the  amount  by  which  considera- 
tion exceeds  the  applicable  maximum  price.  If  any 
person  selling  a  commodity  violates  a  regulation, 
order,  or  price  schedule  prescribing  a  maximum  price 
or  maximum  prices,  and  the  buyer  either  fails  to  insti- 
tute an  action  under  this  subsection  within  thirty 
days  from  the  date  of  the  occurrence  of  the  violation 
or  is  not  entitled  for  any  reason  to  bring  the  action, 
the  administrator  may  institute  such  action  on  behalf 
of    the   United    States    within    such    one-year    period 
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How  can  it  be  contended  that  Appellants  have  collected 
rent  in  excess  of  an  Order  of  the  Rent  Director  when  in 
fact  no  such  Order  ever  had  been  made  at  the  time  of  the 
overcharge?  The  regulation  was  for  $5.00  per  week 
per  person  for  the  rooms  involved  [Tr.  of  Rec.  p.  11]. 
The  record  fails  to  disclose  any  registration  or  Order 
ever  having  been  made  and  issued  by  the  Rent  Director 
for  occupants  in  excess  of  one.  Appellants  submit  that 
until  such  registration  or  Order  there  could  be  no  vio- 
lation. 

It  may  be  submitted  that  such  a  situation  would  con- 
stitute grounds  to  support  an  injunction  to  enjoin  collec- 
tion of  rent  for  extra  tenants  until  the  landlord  had 
obtained  an  Order  from  the  Rent  Director  authorizing 
an  increased  charge  of  rent  for  extra  occupants  of  a 
particular  room  or  rooms.  However,  it  is  obvious  that 
the  right  to  injunctive  relief  does  not  furnish  support 
for  a  judgment  Ordering  refund  of  rent  collected  which 
did  not  violate  any  Order  of  the  Rent  Director  which  was 
in  existence  and  effect  at  the  time  such  rent  was  collected. 

Nor  can  it  be  rationally  contended  that  there  was  a 
violation  of  an  Order  or  Registration  if  the  rent  collected 
was  for  more  than  one  (1)  tenant  when  there  existed 
no  Order  of  the  Rent  Director  specifying  the  amount  of 
rent  which  might  be  charged  by  the  landlord  for  extra 
tenants  in  a  particular  room. 

Conclusion. 

It  is  therefore  respectfully  submitted  that  this  Court 
should  reverse  the  decision  and  judgment  of  the  United 
States  District  Court. 

Marshall  Denton,  Jr., 

Counsel  for  Appellants. 
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2  Cascade  Comity,  Montana,  et  al. 

In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana,  Great  Falls 
Division 

No.  993 

CASCADE  COUNTY,  MONTANA,  and  THE 
HOME  INSURANCE  COMPANY,  New  York, 
on  behalf  of  itself  and  all  other  insurance  com- 
panies, similarly  situated, 

Plaintiffs, 
vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

Be  It  Remembered  that  on  July  31,  1947,  a  Com- 
plaint was  duly  filed  herein,  in  the  words  and  figures 
following",  to  wit :     [2] 

COMPLAINT 

Come  Now  the  Plaintiffs  and  for  a  Cause  of 
Action  Complain  and  Allege  as  Follows: 

I. 

The  jurisdiction  of  this  court  is  claimed  on  the 
ground  that  the  plaintiff,  Cascade  County,  is  and 
at  all  times  mentioned  herein  was  a  municipal  cor- 
poration duly  organized  and  existing  under  the 
laws  of  the  State  of  Montana ;  and  that  the  plaintiff. 
The  Home  Insurance  Company,  New  York,  is  and 
at  all  times  mentioned  herein  was  a  private  corpo- 
ration duly  organized  and  existing  under  the  laws 
of  the  State  of  New  York;  and  that  the  United 
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States  of  America  is  the  real  party  defendant  in 
interest  under  the  Federal  Tort  Claims  Act  of 
August  2,  1946. 

II. 
On  August  9th,  1946,  in  the  County  of  Cascade, 
State  of  Montana,  United  States  Army  Air  Forces 
personnel,  whose  names  are  unknown  to  these  plain- 
tiffs, all  employees  and  officers  of  the  defendant, 
acting-  within  the  scope  of  their  office  and  employ- 
ment, flew  three  A-26  bomber  type  aircraft  in  such 
a  reckless,  careless  and  negligent  manner  that  one 
of  said  aircraft  crashed  into,  upon  and  against  a 
barn,  generally  known  and  described  as  [3]  Horse 
Barn  ''A",  located  on  the  Cascade  County  Fair 
Grounds,  then  and  there  the  property  of  the  plain- 
tiff, Cascade  County,  and  thereby  damaged,  and 
caused  a  fire  which  entirely  destroyed  said  pioperty 
to  the  damage  of  said  plaintiff.  Cascade  Coimty,  in 
the  total  sum  of  Eighteen  Thousand  Six  Hundred 
Eighty-five  Dollars   ($18,685.00). 

III. 

The  plaintiff,  The  Home  Insurance  Company, 
New  York,  brings  this  action  on  behalf  of  itself  and 
all  other  insurance  companies  similarly  situated 
which  have  made  payment  under  their  respective 
insurance  policies  to  the  plaintiff.  Cascade  County, 
on  account  of  the  damage  to  the  above  described 
property  of  said  Cascade  County  caused  by  the  de- 
fendant as  hereinbefore  alleged,  and  which  insur- 
ance companies  are  subrogees  of  the  said  Cascade 
County  to  the  extent  of  such  payments.    The  said 
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subrogee  insurance  companies  are  approximately 
seventy-one  (71)  in  munber  and  it  is  therefore  im- 
practicable to  bring  them  all  before  this  court. 

IV. 

The  plaintiff,  The  Home  Insurance  Company, 
New  York,  and  all  said  insurance  companies  simi- 
larly situated  on  whose  behalf  this  action  is  brought, 
are  and  at  all  times  mentioned  herein  were  corpo- 
rations duly  authorized  imder  the  laws  of  the  State 
of  Montana  to  issue  policies  of  fire  insurance  and 
are  and  at  all  times  herein  mentioned  were  engaged 
in  such  business  in  the  County  of  Cascade,  State 
of  Montana. 

V. 

In  consideration  of  the  premiums  paid  to  it,  the 
plaintiff.  The  Home  Insurance  Company,  New 
York,  executed  and  issued  to  the  plaintiff.  Cascade 
County,  five  policies  of  insurance,  as  follows: 

Policy  No.  Effective  Dates  Face  Amount 

969         1  January  1942  - 1  January  1947 $  1,000.00 

1013         1  January  1946  - 1  January  1951 4,000.00 

1050         1  January  1945  - 1  January  1950 4,000.00 

1060         1  January  1945  - 1  January  1947 4,000.00 

9961        1  January  1945  - 1  January  1950 10,000.00 

insuring  the  said  Cascade  County  in  the  sum  of 
Twenty-three  Thousand  Dollars  ($23,000.00)  against 
loss  or  damage,  by  fire  or  aircraft,  to  any  and  all 
pi'operty  of  the  said  Cascade  Comity.  All  the  said 
policies  of  insurance  being  similar  in  their  terms, 
except  as  to  those  matters  specifically  set  out  above, 
a  copy  of  policy  number  9961  is  attached  hereto  as 
Exliil)it  "A"  and  by  this  reference  made  a  part  of 
this  complaint  as  though  fully  set  out  herein. 
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VI. 

In  addition  to  tiie  plaintiff,  The  Home  Insurance 
Company,  New  York,  all  other  insurance  companies 
similarly  situated  and  on  whose  behalf  this  action 
is  brought,  in  consideration  of  the  premiums  paid 
to  each  respectively,  did,  on  various  dates  all  prior 
to  the  date  of  the  loss  and  damage  set  out  herein- 
above, execute  and  issue  to  the  plaintiff.  Cascade 
County,  policies  of  insurance  of  various  face 
amounts,  insuring  the  said  Cascade  County  in  the 
total  sum  of  Seven  Hundred  Forty-eight  Thousand 
Six  Hundred  Dollars  ($748,600,00)  against  loss  or 
damage,  by  fire  or  aircraft,  to  any  and  all  property 
owned  by  said  Cascade  County;  and  all  of  which 
policies  were  similar  in  terms  to  Exhibit  "A" 
hereto,  except  as  to  those  matters  set  out  herein, 
and  all  of  which  policies  were  in  full  force  and 
effect  on  the  9th  day  of  August,  1946. 

VII. 

By  reason  of  the  damage  and  loss  caused  to  the 
plaintiff,  Cascade  County,  as  set  out  hereinabove, 
the  plaintiff,  The  Home  Insurance  Company,  New 
York,  and  all  other  insurance  companies  similarly 
situated  on  whose  behalf  this  action  is  brought,  each 
became  liable  under  its  respective  policies,  or  policy, 
of  insurance  to  pay  its  proportionate  share  of  said 
loss  and  damage,  and  on  the  28th  day  of  December, 
1946,  did  pay  to  the  said  Cascade  County,  the  total 
sum  of  Eight  Thousand  Five  Hundred  and  Fifty 
Dollars  ($8,550.00),  as  follows,  to-wit:    [5] 
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Policy  Pace  Value 

Number  Company  of  Policy 

1865     Aetna  Insurance  Company $  12,500 

1953     Aetna  Insurance  Company 5,000 

1969     Aetna  Insurance  Company 2,500 

3158     Aetna  Insurance  Company 5.000 

3176     Aetna  Insurance  Company 2,000 

218573     Agricultural  Insurance  Company 10.000 

3014    American  Alliance  Ins.  Co 2,000 

632856     American  Alliance  Ins.  Co 18,500 

M-446     American  Eagle  Fire  Ins.  Co 4,000 

933     American  Eagle  Fire  Ins.  Co 4,000 

1107     American  Eagle  Fire  Ins.  Co 5,000 

58146     American  &  Foreign  Ins.  Co 2,500 

317276     American  Insurance  Company 8,000 

U400052     Anglo-American  Underwriters 10,000 

56976     Associated  Fire  &  Marine  Ins.  Co 8.500 

1020    Baltimore  American  Ins.  Co 4,000 

20132     Baltimore  American  Ins.  Co 5,000 

20176     Baltimore  American  Ins.  Co 2,000 

845839     Boston  Insurance  Company 2,000 

447513     Camden  Fire  Ins.  Association 2,000 

458891     Camden  Fire  Ins.  Association 6,000 

4G4583     Camden  Fire  Ins.  Association 5,000 

239861     Capital  Fire  Insurance  Company 6,000 

412106     Capital  Fire  Insurance  Company 2,000 

208     City  of  New  York  Ins.  Co \ 1,000 

343     City  of  New  York  Ins.  Co 2,000 

423     City  of  New  York  Ins.  Co 7,000 

354     Columbia  Fire  Ins.  Co.  (Dayton) 2,000 

403618     Columbia  Insurance  Co.  (N.  Y.) 7,500 

544     Concordia  Fire  Insurance  Co 4,000 

556  Concordia  Fire  Insurance  Co 5,000 

557  Concordia  Fire  Insurance  Co 1,000 

53932     Connecticut  Fire  Insurance  Co 6,000 

308044     Connecticut  Fire  Insurance  Co 5,000 

3789     Continental  Insurance  Company 5,000 

9189     Continental  Insurance  Company 4,000 

10867     Continental  Insurance  Company 8,000 

10886     Continental  Insurance  Company 4,000 

10910     Continental  Insurance  Company 4,000 

13776     Continental  Insurance  Company 20,000 


Proportionate 
Share  Paid 
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Policy  Face  Value     Proportionate 

Number  Company  of  Policy  Share  Paid 

271053     Eagle  Fire  Co..  of  N.  Y 2,500  28.55 

F  352277     Eureka-Seenrity  Fire  &  Marine 2,000  22.84 

1738     Fidelity  &  Guaranty  Fire  Corp 2,000  22.84 

3364     Fidelity  &  Guaranty  Fire  Corp 3,000  34.26 

4856     Fidelity-Phenix  Fire  Ins.  Co 10,000  114.21 

105     Firemen's  Insurance  Company 8,000  91.37 

158     Firemen's  Insurance  Company 2,000  22.84 

180     Firemen's  Insurance  Company 4,500  51.40 

232     Firemen's  Insurance  Company 10,000  114.21 

1539F-1747     First  National  Insurance  Co 2,000  22.84 

1539F-2233     First  National  Insurance  Co 10,000  114.21 

5813F-1156     First  National  Insurance  Co 4,000  45.69 

748     Franklin  Fire  Insurance  Co 10,000  114.21 

3008  Franklin  Fire  Insurance  Co 7,000  79.96 

3009  Franklin  Fire  Insurance  Co 2,000  22.84 

3363     Franklin  Fire  Insurance  Co 7,000  79.96 

9601     Granite  State  Fire  Insurance  Co 1,000  11.42 

16811     Granite  State  Fire  Insurance  Co 1,000  11.42 

425006     Great  American  Insurance  Co 5,000  57.11 

6319     Hanover  Fire  Insurance  Co 7,500  85.66 

8121     Hartford  Fire  Insurance  Co 5,000  57.11 

8342     Hartford  Fire  Insurance  Co 3,800  43.40 

13419     Hartford  Fire  Insurance  Co 10,000  114.21 

643     Hibernia  Underwriters  14,500  165.61 

741     Hibernia  Underwriters 2,500  28.55 

839     Hibernia  Underwriters  2,500  28.55 

988     Hibernia  Underwriters  10,000  114.21 

969     Home  Insurance  Company 1,000  11.42 

1013     Home  Insurance  Company 4,000  45.69 

1059  Home  Insurance  Company 4,000  45.69 

1060  Home  Insurance  Company 4,000  45.69 

9961     Home  Insurance  Company 10,000  114.21 

64490     Homeland  Insurance  Company 3,000  34.26 

64611     Homeland  Insurance  Company 3,000  34.26 

82681     Homeland  Insurance  Company 1,000  11.42 

83400     Homeland  Insurance  Company 2,000  22.84 

92437     Homeland  Insurance  Company 3,000  34.26 

06067     Home  Underwriters  Agency 2,400  27.41 

06076     Home  Underwriters  Agency 2,400  27.41 

06118     Home  Underwriters  Agency 9,000  102.79 
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Pace  Value 

Company  of  Policy 

London  &  Lancashire  Ins.  Co 2,000 

Maryland  Insurance  Company 5,000 

Maryland  Insurance  Company 2,000 

Massachusetts  Fire  &  Marine 6,000 

Mercantile  Insurance  Company 5,000 

Mercantile  Insurance  Company 3,000 

Mercury  Insurance  Company 2,000 

Merchants  Fire  Assurance  Corp 5,000 

Minneapolis  Fire  &  Marine 8,000 

Minneapolis  Fire  &  Marine 3,000 

Minneapolis  Fire  &  Marine 7,000 

Minneapolis  Fire  &  Marine 2,000 

Minneapolis  Fire  &  Marine 3,000 

Minneapolis  Fire  &  Marine 2,000 

Minneapolis  Fire  &  Marine 2,000 

Minneapolis  Fire  &  Marine 3,000 

National-Ben  Franklin  Ins.  Co 1,000 

National-Ben  Franklin  Ins.  Co 2,000 

National-Ben  Franklin  Ins.  Co 2,000 

National-Ben  Franklin  Ins.  Co 2,000 

National-Ben  Franklin  Ins.  Co 1,000 

National  Liberty  Insurance  Co 2,000 

National  Liberty  Insurance  Co 2,000 

New  Brunswick  Fire  Insurance  Co 13,000 

New  Hampshire  Fire  Insurance  Co 5,000 

New  York  Underwriters 3,000 

New  York  L^nderwriters 5,000 

New  York  Underwriters 1,000 

Niagara  Fire  Insurance  Company 6,000 

Northern  Assurance  Company 10,000 

North  River  Underwriters  Agency 10,000 

North  River  Insurance  Company 5,000 

Norwich  Union  Fire  Ins.  Society 10,000 

Northwestern  Mutual  Fire  Ass'n 3,000 

Occidental  Insurance  Company 7,000 

Old  Colony  Insurance  Company 5,000 

Old  Colony  Insurance  Company 5,000 

Orient  Insurance  Company 1,400 

Orient  Insurance  Company 3,400 

Orient  Insurance  Company 400 

Orient  Insurance  Company 1,400 


Proportionate 
Share  Paid 


vs.  United  States  of  America 

Policy  Pace  Value 

Number  Company  of  Policy 

B996560     Orient  Insurance  Company 1,400 

26656     Pacific  Fire  Insurance  Co 3,000 

26660     Pacific  Five  Insurance  Co 5,000 

2800800     Pacific  Fire  Insurance  Co 2,000 

275530     Pennsylvania  Fire  Insurance  Co 5,000 

48450     Phoenix  Assurance  Company 10,000 

77012     Phoenix  Insurance  Company 1,000 

772177     Providence  Washington  Ins.  Co 10,000 

417937     Queen  Insurance  Company 4,000 

444007     Queen  Insurance  Company 5,000 

75411     Rocky  Mountain  Fire  Ins.  Co 3,000 

76774    Rocky  Mountain  Fire  Ins.  Co 10,000 

77884    Rocky  Mountain  Fire  Ins.  Co 10,000 

78070    Rocky  Mountain  Fire  Ins.  Co 6,000 

84236     Rocky  Mountain  Fire  Ins.  Co 1,000 

84238    Rocky  Mountain  Fire  Ins.  Co.... 5,000 

84352  Rocky  Mountain  Fire  Ins.  Co 3,000 

84353  Rocky  Mountain  Fire  Ins.  Co 2,000 

86841    Rocky  Mountain  Fire  Ins.  Co 5,000 

440492    Royal  Insurance  Company 5,000 

7436     St.  Paul  Fire  &  Marine  Ins.  Co 5,000 

62491     St.  Paul  Fire  &  Marine  Ins.  Co 2,500 

S264676     Springfield  Fire  &  Marine  Ins.  Co 3,000 

857     Twin  City  Fire  Insurance  Co 4,500 

885     Twin  City  Fire  Insurance  Co 7,000 

959     Twin  City  Fire  Insurance  Co 1,500 

1041     Twin  City  Fire  Insurance  Co 1,500 

2034    Washington  Underwriters  Dept 5,000 

2064    Washington  Underwriters  Dept 1,000 

853     Westchester  Fire  Insurance  Co 1,000 

203581     Westchester  Fire  Insurance  Co 3,000 

203589     Westchester  Fire  Insurance  Co 7,000 

A188004     Western  National  Insurance  Co 4,000 

A188036     Western  National  Insurance  Co 2,000 

A188953     Western  National  Insurance  Co 4,000 

A200700     Western  National  Insurance  Co 7,000 

A203037     Western  National  Insurance  Co 2,000 

01010     World  Fire  &  Marine  Ins.  Co 5,000 

01041     World  Fire  &  Marine  Ins.  Co 3,000 


Proportionate 
Share  Paid 

15.99 
34.26 
57.11 
22.84 
57.11 

114.21 
11.42 

114.21 
45.69 
57.11 
34.26 

114.21 

114.21 
68.53 
11.42 
57.11 
34.26 
22.84 
57.11 
57.11 
57.11 
28.55 
34.26 
51.40 
79.95 
17.13 
17.13 
57.11 
11.42 
11.42 
34.26 
79.95 
45.69 
22.84 
45.69 
79.95 
22.84 
57.11 
34.26 


$748,600        $8,550.00 
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VIII. 

By  reason  of  the  foregoing  payments,  the  plain- 
tiff, The  Home  Insurance  Company,  New  York,  and 
each  of  the  other  insurance  companies  similarly 
situated  on  whose  behalf  this  action  is  brought, 
became  entitled  to  be  subrogated  to  all  the  rights 
of  the  said  plaintiff,  Cascade  County,  against  the 
United  States  of  America,  defendant,  arising  from 
the  loss  and  damage  set  out  in  paragraph  II  above, 
to  the  full  extent  of  such  payments.  [8] 

Wherefore,  the  plaintiffs  pray  judgment  against 
the  United  States  of  America  in  the  sum  of  Eighteen 
Thousand  Six  Hundred  Eighty-five  Dollars  ($18,- 
685.00)  together  with  costs  and  such  other  and  fur- 
ther relief  as  may  be  projDer. 

/s/  ROBERT  WEIR, 
Chairman  of  the  Board  of  County  Commissioners, 
Cascade  County,  Montana. 

/s/  LARRY  T.  DIRINGER, 

Manager,  The  Home  Insurance  Company,  New 
York,  419-425  Ford  Building,  Great  Falls, 
Montana. 

/s/  H.  R.  EICKEMEYER, 
/s/  LA  RUE  SMITH,  JR., 

Attorneys  for  the  Plaintiffs. 

State  of  Montana, 
County  of  Cascade — ss. 

Robert  Weir,  being  duly  sworn,  deposes  and  says 
that  he  resides  in  Great  Falls,  Montana;  that  he  is 
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the  duly  elected  Chairman  of  the  Board  of  County 
Commissioners  of  the  County  of  Cascade,  State  of 
Montana;  and  that  he  has  read  the  foregoing*  com- 
plaint and  knows  the  contents  thereof  and  verily 
believes  the  facts  stated  in  the  pleading  to  ])e  true. 
/s/  EGBERT  WEIR. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  July,  A.D.  1947. 

[Seal]         /s/  H.  R.  EICKEMEYER, 
Notary  Public  for  the  State  of  Montana,  residing 
at  Great  Falls,  Montana. 

My  commission  expires  March  1,  1948.  [10] 

State  of  Montana, 
County  of  Cascade — ss. 

Larry  T.  Diringer,  being  duly  sworn,  deposes  and 
says  that  he  resides  in  Great  Falls,  Montana;  that 
he  is  the  Manager  and  general  agent  of  The  Home 
Insurance  Company,  New  York,  in  and  for  the 
State  of  Montana;  and  that  he  has  read  the  fore- 
going complaint  and  knows  the  contents  thereof  and 
verily  believes  the  facts  stated  in  the  pleading  to 
be  true. 

/s/  LARRY  T.  DIRINGER. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  July,  A.D.  1947. 

[Seal]        /s/  LA  RUE  SMITH,  JR., 
Notary  Public  for  the  State  of  Montana,  residing 
at  Great  Falls,  Montana. 

My  commission  expires  July  26,  1949.    [11] 
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B«TK     2.559 
RATE .293 


EXTENDED  COVERAGE 

*No  lii*uranc«  attaches 

Covarac*  endoncmcnt  is  attached  to  this  policy. 


[5 )  TOTAL 

SO /PREMIUM  8  abP.i^U 

connection  with  Bstendcd  Coveraie  Perils  unless  "Rate"  and  "Premium"  is  specified  above  and  Extended 


-PREMIUM  $_ 
.PREMIUM  $. 


In  Consideration  of  the  I>Tovisions  and  Stipulations  Herein  or  Added  Hereto 


TWO  HUNDH£U  5IZTY  iflVa  ANLi   gO/lOU- 


thii  company,  for  the  tenn  )  from  the    l-JT 
of    tflf    ypHfa /  to  the Lil_ 


_day  nf      JANU^..Y 
_day  nf     JaNTIAHY 


: DOLLARS  PREMIUM 

,  1<>  45  )  at  noon,  Standard  Time,  at 
_,  P5,Q_\  location  of  property  involved, 


to  an  amount  not  exceeding. 

doei  iniure P.nirNTY   utf  i^ASP.Ali,..,    .STAPH 


TIK  THuU^^AM)   ^IJJ    HO/ 100 


and  legal  representativca,  to  the  extent  of  the  actual  cash  value  of  the  property  at  the  time  of  loss,  but  not  exceeding 
the  amount  which  it  would  cost  to  repair  or  replace  the  property  with  material  of  like  kind  and  quality  within  a  reason- 
able time  after  such  loss,  without  allowance  for  any  increased  cost  of  repair  or  reconstruction  by  reason  of  any  ordi- 
nance or  law  regulating  construction  or  repair,  and  without  compensation  for  loss  resulting  from  interruption  of 
business  or  manufacture,  nor  in  any  event  for  more  than  the  interest  of  the  insured,  against  all  DIRECT  LOSS  BY  FIRE, 

LIGHTNING   AND  BY  REMOVAL  FROM  PREMISES  ENDANGERED   BY  THE  PERILS  INSURED  AGAINST  IN  THIS  POLICY.  EXCEPT 

AS  HEREINAFTER  PROVIDED,  to  the  property  described  hereinafter  while  located  or  contained  as  described  in  this 
policy,  or  pro  rata  for  five  days  at  each  proper  place  to  which  any  of  the  property  shall  necessarily  be  removed  for 
preservation  from  the  perils  insured  against  in  this  policy,  but  not  elsewhere. 


Assignment  of  this  policy  shall  not  be  valid  except  with  the  written 


of  this  Company. 


This  policy  it  made  and  accepted  subject  to  the  foregoing  provisions  and  stipulations  and  those  hereinafte 
which  are  hereby  made  a  part  of  this  policy,  together  with  such  other  provisions,  stipulations  and  agreement 
be  added  hereto,  as  provided  in  this  policy. 


in  ■UiirM  ■bnnt.  this  Company  has  executed  and  attested  these  pri 
countersigned  by  the  duly  authorized  Agent  of  this  Company  at 


;  but  this  policy  shall  not  be  valid  unless 
GREAT  FALLS,  MONT.        3801-72 

ii^\  f,     .!i:;i.TMr.„\,....    fK,:- .\gcM. 
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'■   ffAOd. 


This  entire  policy  ■ 
before  or  after  a  '' 
fully  concealed   ol 


*  be  void  if,  whether 
.the  insured  has  wil- 
jrepresented  any  ma- 


4  tcrial    fact 

5  subject  thereof,  or  the  interest  of  the  insured  therein,  or  in  case 

6  of  any  frau<i  or  false  swearing  by  the  insured  relating  thereto, 

7  Uaioaurable  This  policy  shall  not  cover  accounts,  bills. 

8  and  currency,  deeds,  evidences  of  debt,  money  or 

9  txcepted  property,   securities;    nor,     unless    specifically    named 
10  hereon  in  writing,  bullion  or  manuscripts. 
M  P«riU  not  This  Company  shall  not  be  liable  for  loss  by 
12  included.  fire  or  other  perils  insured  against  in  this 
1^                                         policy  caused,  directly  or  indirectly,  by:  (a) 

14  enemy  attat  k  by  armed  forces,  including  actum  taken  by  mili- 

15  lary.  naval  ur  air  forces  in  resisting  an  actual  or  an  immediately 
Ui  impending   enemy   attack;    (b)    invasion;    (c)    insurrection;    (d) 

17  rebellion;  (c)  revolution;  (f)  civil  war;  (g)  usurped  power;  (h) 

18  order  of  any  civil  authority  except  acts  of  destruction  at  the  time 

19  of  and  for  the  purpose  of  preventing  the  spread  of  fire,  provided 

20  that  such  fire  did  not  originate  from  any  of  the  perils  excluded 
31  by  this  policy;  (i)  neglect  of  the  insured  to  use  all  reasonable 
22  means  to  save  and  preserve  the  property  at  and  after  a  loss,  or 
2i  when  the  properly   is  endangered  by   fire  in  neighboring  prem- 

24  ises;  (j)  n.ir  shall  this  Company  be  liable  for  loss  by  theft. 

25  Other  Iniurance.  Other  insurance  may  be  prohibited  or  the 
20  amount  of  insurance  may  be  limited  by  en- 

27  dorsement   attached   hereto. 

28  Conditions  suapending  or  restrictiE 
2V  wiH  provided  m  writing  added  bei 
iO  be  liable  for  loai  occutiing 

31  (aj  while  the  hazard  is  increased  by  any  means  within  the  con- 

32  irol  or  knowledge  of  the  msurcd ;  or 

M  (b)  while  a  described  building,  whether  intended  for  occupancy 
34  by  owner  or  tenant,  is  vacant  or  unoccupied  beyond  a  period  of 


35  ! 


36  (c)  as  a  result  of  exph 

i7  that  event  for  loss  by  fire  only. 

38  Othtr  pariU  Any  other  peril  to  be  insured  against  or  sub- 

39  or  aubjicta.  ject  of  insurance  to  be  covered  in  this  policy 

40  shall  be  by  endorsement  in  writing  hereon  or 

41  added  hereto 

42  Addtd  prOTitiona.  The  extent  of  the  application  of  insurance 
4J  under  this  policy  and  of  the  contribution  to 

44  be  made  by  this  Company  in  case  of  loss,  and  any  other  pro- 

45  vision  or  agreement  not  inconsistent  with  the  provisions  of  this 
4b  policy,  may  be  provided  for  in  writing  added  hereto,  but  no  pro- 

47  vision  may  be  waived  except  such  as  by  the  terms  of  this  policy 

48  is  subject  to  change. 

49  W«iT«r  No  permission  aftecting  this  insurance  shall 

50  ptoTiiloni.  exist,  or  waiver  of  any  provision  be  valid, 

51  unless  granted  herein  or  expressed  in  writing 

52  added  hereto.   No  provision,  stipulation  or  forfeiture  shall    be 

53  held  to  be  waived  by  any  requirement  or  proceeding  on  the  part 

54  of  this  Company  relating  to  appraisal  or  to  any  examination 

55  provided  fcr  herein, 

5(>  CancfllUtloD  This  policy  ihall  be  cancelled  at  any  time 

57  of  policy.  at  the  request  of  the  insured,  in  which  case 

58  this  Company  shall,  upon  demand  and  sur- 

59  render  of  this  policy,  refund  the  excess  of  paid  premium  above 

60  the   customary    short    rates    for    the   expired    time.     This    pol- 

61  icy  may  be  cancelled  at  any  time  by  this  Company  by  giving 

62  to  the   insured  a  five  days'  written  notice  of  cancellation   with 

63  or  without  tender  of  the  excess  of  paid  premium  above  the  pro 

64  rata  premium  for  the  expired  time,  which  excess,  if  not  ten- 
t)S  dercd.  shall  be  refunded  on  demand.  Notice  of  cancellation  shall 
M.  state  that  said   excess  premium   (if  not  tendered)  will  be  r«- 


I(J  tundcd  on  d 
N<  MortgagM 
69  iattrtata  aai 
70  oUigatiOBt. 


and. 


If  loss  hereunder  is  made  payable,  in  whole 
or  in  part,  to  a  designated  mortgagee  not 
named  herein  as  the  insured,  such  interest  in 
this  policy  may  be  cancelled  by  giving  to  such 
mortgagee  a  ten  days'  written  notice  of  can- 


75  notice,  shall  render  proof  of  lots  in  the  form  herein  specified 

76  within  sixty  (60)  days  thereafter  and  shall  be  subject  to  the  pro- 

77  visions  hereof  relating  to  appraisal  and  time  of  payment  and  of 

78  brmging  suit.    If  this  Company  shall  claim  that  oo  liability  ex- 

79  isted  as  to  the  mortgagor  or  owner,  it  shall,  to  the  extent  of  pay- 

80  ment  of  loss  to  the  mortgagee,  be  subrogated  to  all  the  mort- 

81  gagee's  rights  of  recovery,  but  vithoot  impairing  mortc>(ec'i 
U  right  to  sue ;  or  it  may  pay  off  the  nioflfaffc  debt  and  rcqoire 
U  an  assignment  thereof  aod  of  the  OMrttagc.    Ocber  proriaioBa 


84  relating  to  the  inte  and  obligations  of  such  mortgagee  may 

85  be  added  hereto  b^       eement  in  writing. 

86  Pro  raU  liability.         is  Company  shall  not  be  liable  for  a  greater 
*^  pT-oportion    of    any    loss    than    the    amount 

88  hereby  insured  shall  bear  to  the  whole  insurance  covering  the 

89  property  against  the  peril  involved,  whether  collectible  or  not 

90  Seqoircmenls  in      The   insured    shall   give    immediate    written 

91  case  lOM  occun.      notice  to  this  Company  of  any  loss,  protect 
^^  the  property  from  further  damage,  forthwith 

93  separate  the  damaged  and  undamaged  personal  property,  put 

94  It  in  the  best  possible  order,  furnish  a  complete  inventory  of 

95  the  destroyed,  damaged  and   undamaged  property,  showing   in 

96  detail  quantities,  costs,  actual  cash  value  and  amount  of  loss 

97  claimed;  and  within  sixty  days  after  the  loai,  anleaa  sach  time 

98  ia  extended  in  writing  by  this  Company,  the  inaared  ahall  render 

99  to  thia  Company  a  proof  of  loas,  signed  and  sworn  to  by  the 

100  insured,  statmg  the  knowledge  and  belief  of  the  insured  as  to 

101  the  followmE:  the  time  and  origin  of  the  loss,  the  interest  of  the 

102  insured  and  of  all  others  in  the  property,  the  actual  cash  value  of 

103  each  item  thereof  and  the  amount  of  loss  thereto,  all  encum- 


104  brances  thereon,  . 

105  or  1 


other 


i  of  i 


/ering  any  of  said  property,  any  changes  in  the  title. 
;™  ""'  "'-'-"Wion,  location,  possession  or  exposures  of  said  prop- 

107  erty   since  the   issuing  of  this   policy,   by   whom  and   for  what 

108  purpose  any  building  herein  described  and  the  several  parts 

109  thereof  were  occupied  at  the  time  of  loss  and  whether  or  not  it 

110  then  stood  on  leased  ground,  and  shall  furnish  a  copy  of  all  the 

111  descriptions  and  schedules  in  all  policies  and,  if  required,  verified 

112  plans  and  specifications  of  any  building,  fixtures  or  machinery 

113  destroyed  or  damaged.  The  insured,  as  often  as  may  be  reason- 

114  ably   required,  shall   exhibit   to   any   person   designated   by   this 

115  Company  all  that  remains  of  any  property  herein  described,  and 

116  submit  to  e.t.m  nations  under  oath  by  any  person  named  by  this 

117  Company,   and   subscribe   the   same;   and.   as   often   as   may   be 

118  reasonably  required,  shall  produce  for  examination  all  books  of 

119  account,  bill  .   invoices  and  other  vouchers,  or  certified  copies 

120  thereof  if  ori^:ii,als  be  lost,  at  such  reasonable  time  and  place  as 

121  may  be  desij;  '^ted  by  this  Company  or  its  representative,  and 

122  shall  permit  extracts  and  copies  thereof  to  be  made. 

123  Appraiaal.  In  case  the  msured  and  this  Company  shall 

124  fail  to  agree  as  to  the  actual  cash  value  or 

125  the  amount  ot  loss,  then,  on  the  written  demand  of  cither,  each 

126  shall  select  a  >"  ^mpetent  and  disinterested  appraiser  and  notify 

127  the  other  of  i       appraiser  selected  within  twenty  days  of  such 

128  demand.    The     opraiscrs  shall  first  select  a  competent  and  dis- 

129  interested   um    re;   and   failing   for  fifteen  days  to  agree  upon 

130  such  ompire,  >    en,  on  request  of  the  insured  or  this  Company, 

131  such  umpire  s    .11  be  selected  by  a  judge  of  a  court  of  record  in 

132  the  state  in  \,  lich  the  property  covered  is  located.    The  ap- 

133  praisers  shall    nen  appraise  the  loss,  stating  separately  actual 

134  cash  value  ann  loss  to  each  item;  and.  failing  to  agree,  shall 

135  submit  their  d  Terences,  only,  to  the  umpire.  An  award  in  writ- 

136  ing.  so  itemize     of  any  two  when  filed  with  this  Company  shall 

137  determine    the   amount   of   actual    cash    value   and    loss.     Each 

138  appraiser  shal    be  paid  by  the  party  selecting  him  and  the  ex- 

139  penses  of  apt  aisal  and  umpire  shall  be  paid  by  the  parties 

140  equally. 

141  Company*!  It  shall  be  optional  with  this  Company  to 

142  optiona.  "    take  all,  or  any  part,  of  the  properly  at  the 

143  .    agreed  or  appraised  value,  and  also  to  re- 

144  pair,  rebuilt!  or  replace  the  property  destroyed  or  damaged  with 
US  other  of  like  kind  and  quality  within  a  reasonable  time,  on  giv- 

146  ing  notice  ol  lU  intention  so  to  do  within  thirty  days  after  the 

147  receipt  of  the  proof  of  loss  herein  required. 

148  AbaodonmeBt.        There  can  be  no  abandonment  to  thii  Com- 

149  pany  of  any  property. 

150  When  loaa  The  amount  of  loss  for  which  this  Company 

151  payable.  may  be  liable  shall  be  payable  sixty  days 

152  after  proof  o(  loss,  as  herein  provided,  is 

153  received  by  this  Company  and  ascertainment  of  the  loss  is  made 

154  cither  by  agreeiaent  between  the  insured  and  this  Company  ex- 

155  pressed  in  writing  or  by  the  61ing  with  this  Company  of  an 

156  award  as  herein  provided 

157  8BiL  No  suit  or  action  on  this  policy  for  the  recov- 

158  ery  of  any  claim  shall  be  sustainable  in  any 

159  court  of  law  or  equity  unless  all  the  requiremcnu  of  this  policy 

160  shall  have  been  complied  with,  and  unless  commenced  within 

161  twelve  months  next  after  inception  of  the  loas. 

Ib2  SabrogatioB.  This  Company  may  require  from  the  insured 

163  an  aasifiUDent  of  all  hfht  of  recovery  acaiut 

164  any  party  for  loai  to  the  extant  that  payment  ther^Corii  made 

165  by  tfaia  Coapaar. 


EXTENDED  COVERAGE  ENDORSEMENT 


>.,,ns,derationof  J     ^AJO 

and  I'ndorsements  thereon,  the  c 
Hail.  IAflosion.  RlOT.  Riot 


1  of  Terms:    In  the  applic 


d  suffject  to  proviaiona  and  stipulations  (ht 
which  this  endorsement  is  attached,  includinr  I 
I  extended  to  include  direct  loss  by  Windstorm  ' 

ts  of  insurance  provided  in  the  policy  to  which 

s  of  this  endorsement  shall  apply  to  each  item 

ma  of  this  policy,  including  riders  and  endorse- 


re"  appears  there  shall  be  substituted  therefor  the  p 
Fall  of  BuildinK  Clause:   The  Fall  of  Building  Clause,  if  any.  in  the  polic 


s  endorsement  is 


;  under  this  policy  bears  to  the 


e  other  than  fin 


.'  individual 
[licy  shall  apply  to  su'  .  . 

e  property  covered  under  this  policy,  whether  such  othi 
Glaas  Clause:   It  is  expressly  stipulated 

e  under  this  policy  o 


s  against  the  additional  peril  o 
under  this  policy  be; 

of  the  perils 


;  furthermore,  if  thei 


the  loss,  only  such  proportion  of  the 


g  loss  hereunder,  c 


n  plate,  stained,  leaded  or  cathedral 


Waiver  of  Policy  Provi 


t  caused,  directly 
1  or  air  fon 
:  (d)  rebelli 


indirectly,  by: 
forces  in  resisting  an  act 

,  (e)  revolution:  (f)  civil  war;  (g)  usurped  p 

for  loss  from  perils  included  in  this  endorsement  s 


y  attack  by  armed  f 
I  immediately  impending  ei 


>nn  Applicable  Only  to  Windstonn  and  Hall:   This  Company  shall  not  be  liable  for  loss  c 
■  cold  weather  or  (b)  snowstorm,  tidal  wave,  high  wat«r  or  ove 

This  Company  shall  not  be  liable  for  loss  to  the  interior  of  the  building  or  the  insured  property  therein  ci 
I  by  rain,  snow,  sand  or  dust,  whether  driven  by  windor  not,  unless  the  building  insured  or  containing  the 
V  insured  shall  first  sustain  an  actual  loss  to  roof  or  walla  by  the  direct  force  of  wind  or  hail  and  then  sf 
ed  property  therein  as  may  be  caused  by  rain,  snow 
direct  action  of  wind  or  hail  < 
piping  be  damaged  as  a  direct 

Unless  liability  therefor  is  assumed  in  the  form  attached  to  this  policy,  or  by  endorsement  1 
lompany  shall  not  be  liable  for  damage  to  the  fc"  ' 
We  of  buildings  or  (b)  windmills,  windpumps  c 
Drary  or  board  roof  additions,  or  (c)  buildings 
Lpn  unless  entirely  enclosed  and  under  roof  with  all  outride  doors  and  windows  permanently  in  place. 
r  Proviaions  Applicable  Only  to  Explosion:  This  Company  shall  not  be  liable  for  loss  by  explosioj 
hting  within  steam  boilers,  steam  pipes,  steam  turbines,  steam  engines,  fly-wheels,  located  in  the  builc 
Pnured  or  in  building(s)  containing  the  property  insured. 
1     Any  other  explosion  clause  made  a  part  of  this  policy  is  s 

Provisions   AoDlicable  Only   to   Riot,   Riol   Attending  a 

shall  include  direct  loss  by  acts  of  striking  empio] 

_ bed  building(9)  wY" 

"torn  pillage  and  lootir 
ftmmotion.  ThisComi 
Inscribed  property  owing  to  change  in  temperature  or  interruption  of  operations  resulting  from  r 


i  the  building  through 


Applicable  Only   to   Riot,   Riol   Attending  i 

•nant(s)  of  the  described  building(! 

and  looting  occurring  during  ana  at  tne  immeaiaie  place  oi  a  not,  not  aitenamg  a  striKe  or  civii 
This  Company  shall  not  be  liable,  however,  for  loss  resulting  from  damage  to  or  destruction  of  the 

change  in  temperature 

Provisions  Applicable  Only  to  Loss  by  Aircraft  and  Vehicles:    Loss  by  "aircraft"  includes  direct  loss 
"le  term  "vehicles,"  as  used  in  this  endorsement,  means  vehicles  running  on  land 
not  be  liable,  however,  for  loss  (a)  by  any  vehicle  owned  or  operated  by  the 
i  described  premises:  (b)  to  aircraft  or  vehicles  including  contents  other  than 
nces,  driveways,  sidewalks  or  lawns, 
endorsement  means  only  smoke  due 
any  heating  or  cooking  unit,  only  when  such  unit  is  connected  to 
n  the  premises  described  in  this  policy,  excluding,  however,  smoke 

I  Policy  Covering  Business  Inler- 
!«l   or   Profits  ai  "   " 
tion  (Use  and  d 
,  Leasehold  Interest,  Profits  and  Commissions,  the  term  "direct."  as  applied  ti 

'icy.  resulting  from  direct  loss  to  described  property  from  periLs  i 
;  owner  or  tenant  (s)  of  the  described  building  (s)  is  interrupted  by  a 
ny  shall  not  be  liable  for  any  loss  owing  to  interference  by  any  per 
It  the  property  damaged  or  destroyed  or  with  the  resumption  or  c< 


/¥-A 


\ 


'OUNTY  OF  CASCADE,  STATE 

As  13  now  or  may  hereafter  b 
For  Account  of  Whom  It  May  Concern. 
LosB.  II  any,  to  be  adjusted  with  and  payable  to  Board  of  County  Commissioners.  Cascade  County.  Monlai 
•        *        *  On  all  property  of  every  Itlnd  and  description  now  exlsLing  or  hereafter  acquired,  Includini 

property  on  which  by  the  printed  conditions  of  thU  policy   liability  must  be  soeclficallv  ai 
'Excepting  such  property  as  hereinafter  specifically  excludr.H,  all  while  situaU 
to  the  premises  owned  and/or  occupied  by  the  Insured  at  the  following  locations: 

ctK  ot™'"^'  House  Premises— Block  Bounded  by  2nd  Avenue  North.  North  4th  Street.  3rd  Avenue  North  and  North 

t. 

St       t       "    — '" "'   " "■""-  "" """  """  — ""^^'  ^^^  Avenue  North  and  North 

4     County   Shops  Premises,   New— 3rd   Street   Northwest,  Blt-ks  1006  and  1007. 

b      Fair  Ground.  Premises— Blocks  Bounded  by  1st  Avenue  N  W..  3rd  Street  N,  W .  City  Limits  and  9th  Street  N  W 

6  Old  Peoples  Home,  Youths  Home.  Library  iNursery)  and  Hospital- Block  504  lOlh  Alley  South, 

7  Civic  Center  Bldg.  iFurniturei— Blocks  433  and  434   All  above  In  Great  Falls,  Montana. 

8.  Outside  Jail  Premises— Stockett.  Sand  Coulee  and  B.:-ll 

9,  Machine  Shed— No.  45  WyS  Anaconda  Road,  Belt,  Mjnlana. 


aking  alterations  f 

--  r — yways  and/or  open  spaces,  proviord  ucn  property  be  lucatfd  wunin  liliy 

feet  of  said  premises,  and  in  or  on  cars  and/or  vehicles  wlth.n  three  hundred  i300t  feet  of  said  ;jrcmises, 

"TRl'ST  AND  COMMISSION  CLAUSE":  This  Insurance  shall  also  apply  Uj  and  cover  property  ol  others  for  wl 
the  insured  may  be  legally  liable  or  tor  which  liability  is  at  any  time  aaiurned  by  the  insured,  and  shall  also  appl 

and  cover  the  insureds  inieres'  "~ ~ ""  ■  .   -       .. 

charges  furnished,  performed  ( 


ereby  understood  and  agreed  lh.i:  the  following  a 
n  the  application  ol    the   avL-rati'    and  distribulio 
1  filling;   (21  Masonry  foundations,  piers  and  reuining  wall-s  oeluw  the  level  < 


-  where  there  i 

ictrgrouiitJ,  iii  Arcmiccfs  fees;  i5i  Paving,  curbing,  side-  a.iis,  ai.vtv.  i,  laui.s,  (jaroeiii.  tree^  and  shnius.  '6'  Mer- 
landLse  held  for  sale;  I7i  Land  values,  i8>  Motor  vehicle,  and  trucks  id  iheir  trailers,  rollers,  sweepers,  sprinklers, 
ixers.  steam  shovels,  ditch  diggers  and  other  similar  slow  moving  equit  ^m.  '9i  Records  consisting  of  Judicial.  Tax, 
'  documents  and  i 


"WATCHMAN   WITH  APPROVED  RECOKOENG   SYSTEM     OR     W\rCHCLOCK     WARRAN'TV.     NIGHTS     ONLY": 

only!     Warranted  by  the  msured  i.ial  due  diligence  will  at  all  tmies  be  used  by  the 


of  i.ic     warranty  or  condition,  shall  o 

_„ , ._  _ivoida   ce  due  to  such  breach  shall  be 

during  the  continuance  of  such  breach  and  then  only  to  the  building  or    Ire  division  or  contents  therein 


pend  or  avoid  this  insurance,  it  ls  agreed  that  such  s 


1  has  reference  and  li 
Permission  Is  hereby  specifically  granted     ili  For  e 

„,^  ;  and  occupancy  of  the  premises  as  may  be  desired  < 

t  down  and/or  cease  operations  without  limit  of  umc;  i3i  Prl  r  to  any  loss  the  Insured  may.  without  pieju 
,  corporation,  or  otners   from   llatility   for   loss  or   damage  caused   by  .-—    - 


dice  to  this  Insurance,  release  any  person,  corporation,  or  otners   from   iiatuny   ror   loss  or   damage  caused   ny  aci  or 
neglect  of  themselves  or  their  employees   agents  or  representatives.    The  previsions  of  this  paragraph  shall  supersede 
and  abrogate  any  prohibition  thereof  contained  In  the  printed  condltlorLS  if  this  policy. 
-SPECIAL  AGREEMENTS":   This  ln:iurance  shall  not  be  prejudiced  UJ   reason  of  any 
III  If  nonce  of  sale  be  given  in  regard  to  any  property  li  '  "—    '  " 


1  regard  to  the  name  and  title  or  the  descrliJllon  and  location  of  buUdlngs  insured  here- 
ru.Y  -^v  ...  .«6.-vv  of  the  owner  of  the  building  ilf  Insured  he-iunder  is  not  the  owneri  or  of  any  occupant 
1  descrlbedpremlses  other  than  the  Insured,  wh;n  such  act  or  neglect  Is  not  within  the  control  of  the  1 


sured.  named  herein.   The  provisions  of  this  paragraph  shall  supersede  aid  abrogate  any  prohibition  thereof  contained 
In  the  printed  conditions  of  this  policy.  , 

"AITOMATIC  REINSTATEMENT  OF  LOSSES":    It  Is  a  condition  of 'this  Insurance  that  In  Ihe  event  of  any  loss 
payment  urder  this  policy  not  exceeding  ooe  hundred  dollars  i$100  OOi  tfte  amount  of  iiisuraiiee  under  this  pulley  shall 

"ELECTRICAL  APPARATUS  CLAUSE":    If  electrical  appliances  or  devices  of  any  kind.  Including  wiring,  arc  covered 
-    ■  —  •--  >'-■-■-  ' -1— .-.„„t  Injury  or  disturbance  to  the  said  electrical  ap- 


"ACCUMULATIVE  'OSS  CLAUSE":    In  the  evenly  of  loss, 
may.  after  glvini;    '  ,c  notice  of  lo-*^     "  "■"""  "" 


amry  repairs.  The  Insuri 

j  of  each  policy 


Company  is  provided  b;,  the  policy,  immediately  i 


locaw  a^&ds  the  sum  of  $1,000.00  pronded  that  the  Lnsiired  shall  execute  a-id  furnish  proof  of  loss  for  the  e 


Attached  to  Policy  No.       '-2 
A«c(K9  ■ 


9961  olthe      _'^°"*'   Insurance  Company 


Jlreat  Falls,    itontana_ I,at«d        '^^'  "'■'    ^^'*^ 
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Thereafter,  on  October  14,  1947,  Motion  to  Dis- 
miss and  Notice  of  Hearing  Motion  to  Dismiss  were 
duly  filed  herein,  in  the  words  and  figures  following, 
to-wit:  [16] 

[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  THE  HOME  INSUR- 
ANCE COMPANY,  BOTH  INDIVIDUALLY 
AND  IN  ITS  REPRESENTATIVE  CAPAC- 
ITY, AS  A  PARTY  PLAINTIFF 

Comes  Now  the  defendant,  United  States  of 
America,  by  and  through  John  B.  Tansil,  United 
States  Attorney,  and  Franklin  A.  Lamb,  Assistant 
United  States  Attorney,  in  and  for  the  District  of 
Montana,  and  respectfully  moves  this  Court  for  an 
order  dismissing  Tlie  Home  Insurance  Company, 
both  individually  and  in  its  representative  capac- 
ity, as  a  party  plaintiff,  upon  the  following  grounds 
and  for  the  following  reasons: 

I. 

That  the  Federal  Tort  Claims  Act  of  August  2, 
1946,  does  not  provide  a  remedy  for  a  claim  based 
upon  the  subrogation  rights  and  prohibts  the  prose- 
cution of  such  a  claim  by  a  subrogee. 

IL 

That  this  action  and  the  alleged  cause  of  action 
of  this  plaintiff  is  in  conflict  with  and  prohibited 
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by  the  provisions  of  the  Assignment  of  Claims  Act 
(31  U.S.C.  203). 
Dated  this  13th  day  of  October,  1947. 
JOHN  B.  TANSIL, 
Attorney   for   the   United   States,   in   and   for   the 
District  of  Montana. 

FRANKLIN  A.  LAMB, 
Assistant  Attorney  for  the  United  States,  in  and 
for  the  District  of  Montana.    [17] 

NOTICE  OF  MOTION 

To  Cascade  County,  Montana,  and  The  Home  In- 
surance Company,  New  York,  plaintiffs,  and 
H.   R.   Eickemeyer   and   La   Rue    Smith,   Jr., 
Attorneys  at  Law,  Ford  Building,  Great  Falls, 
Montana,  Notice: 
You,  and  each  of  you,  will  please  take  notice  that 
the  undersigned  will  bring  the  above  motion  on  for 
hearing    before    the    above-entitled    Court    in    the 
courtroom  of  the  United  States  District  Court  in 
and  for  the  District  of  Montana,  at  Great  Falls, 
Montana,  on  the  first  day  of  the  next  regular  term 
of  said  Court,  or  as  soon  thereafter  as  counsel  may 
be  heard.  , 

JOHN  B.  TANSIL, 
Attorney   of   the    United    States,    in    and    for   the 
District  of  Montana. 

FRANKLIN  A.  LAMB, 

Assistant  Attorney  of  the   United   States,   in   and 
for  the  District  of  Montana. 

[Endorsed] :  Filed  Oct.  14,  1947.    [18] 
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Thereafter,  on  February  25,  1948,  Decision  and 
Order  Dismissing  Action  of  The  Home  Insurance 
Company  was  duly  filed,  entered  and  noted  in  the 
Civil  Docket,  being  in  the  words  and  figures  follow- 
ing, to-wit:    [19] 

In  the  District  Court  of  the  United  States,  District 
of  Montana,  Great  Falls  Division 

No.  993 

CASCADE  COUNTY,  MONTANA,  and  THE 
HOME  INSURANCE  COMPANY,  New  York, 
on  Behalf  of  Itself  and  All  Other  Insurance 
Companies,  Similarly  Situated, 

Plaintiff, 
vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

DECISION  AND  ORDER 

The  action  is  commenced  under  the  provisions  of 
the  Federal  Tort  Claims  Act,  28  U.S.C.A.  931. 
Plaintiffs  allege  that  on  August  9,  1946,  in  Cascade 
Coimty,  Montana,  certain  employees  and  officers  of 
the  United  States,  constituting  the  personnel  of  the 
United  States  Army  Air  Forces,  flew  three  A-26 
bomber  type  aircraft  in  such  a  negligent  manner 
that  one  of  them  crashed  into  a  barn,  the  property 
of  the  County,  located  on  the  Cascade  County  fair- 
grounds, and  caused  a  fire  which  entirely  destroyed 
the  property  of  the  County,  to  its  damage  in  Uie 
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sum  of  $18,685.00;  that  prior  to  the  loss  plaintiff 
County  had  insured  all  of  its  property,  including 
the  barn,  with  the  plaintiff  Home  Insurance  Com- 
pany and  seventy-one  other  insurance  companies; 
that  after  the  fire  the  insurance  companies  paid  to 
the  County  $8,550.00  by  reason  of  the  loss,  the 
amount  being  prorated  among  the  various  insur- 
ance companies,  and  alleges  that  by  reason  of  the 
payments  made  to  the  County  under  the  insurance 
policies,  each  of  them  are  subrogated  to  the  rights 
of  the  plaintiff  County  against  the  United  States 
because  of  the  loss  and  damage  to  the  property  of 
the  County,  and  as  such  subrogees  sue,  the  Home 
Insurance  Company  suing  on  behalf  of  itself  and 
the  other  seventy-one  insurance  companies  similarly 
situated.  The  defendant  moves  to  dismiss  as  [20] 
to  the  plaintiff  Home  Insurance  Company,  both  in 
its  individual  and  representative  capacity,  upon 
the  grounds  (a)  that  the  Federal  Tort  Claims  Act 
does  not  provide  a  remedy  for  a  claim  based  upon 
the  subrogation  rights  and  prohibits  the  prosecution 
of  such  a  claim  by  a  subrogee,  and  (b)  that  this 
action  is  in  conflict  with  and  prohibited  by  the  pro- 
visions of  the  Assignment  of  Claims  Act,  31 
U.S.C.  203. 

The  act  under  which  the  action  is  brought  pro- 
vides: "*  *  *  the  United  States  District  Court  for 
the  district  wherein  the  plaintiff  is  a  resident,  or 
wherein  the  act  or  omission  complained  of  occurred 
*  *  *  sitting  without  a  jury,  shall  have  jurisdiction 
to  hear,  determine,  and  render  judgment  on  any 
claim  against  the  United  States,  for  money  only, 


vs.  United  States  of  America  21 

accruing  on  and.  after  January  1,  1945,  on  account 
of  damage  to  or  loss  of  property  *  *  *  caused  by 
tlie  negligent  or  wrongful  act  or  omission  of  any 
employee  of  the  Government  while  acting  within 
the  scope  of  his  office  or  employment,  under  circum- 
stances where  the  United  States,  if  a  private  person, 
would  be  liable  to  the  claimant  for  such  damage, 
loss,  injury  *  ^  *  jn  accordance  with  the  law  of  the 
place  where  the  act  or  omission  occurred.  Subject 
to  the  provisions  of  this  title,  the  United  States 
shall  be  liable  in  respect  of  such  claims,  to  the  same 
claimants,  in  the  same  manner,  and  to  the  same 
extent,  as  a  private  individual  under  like  circum- 
stances, *  *  *." 

In  passing  this  act  on  August  2,  1946,  Congress 
caused  a  radical  change  in  the  law  to  be  made  inso- 
far as  recovery  might  be  had  against  the  United 
States  by  reason  of  loss  or  damage  caused  by  tlie 
negligence  of  an  officer  and  employee  of  the  United 
States.  Prior  to  this  act,  the  only  relief  in  such 
cases  was  by  either  a  private  relief  bill  passed  by 
Congress  in  individual  cases,  or  by  an  act  of  Con- 
gress consenting  that  the  United  States  might  be 
sued  in  the  particular  case  in  a  particular  United 
States  District  Court  and  usually  limiting  tlie 
amount  for  which  judgment  [21]  could  be  entered 
against  the  United  States  in  the  event  the  plaintiff 
in  the  action  were  successful.  The  Congress  no 
doubt  was  fully  conversant,  in  considering  and  pass- 
ing the  act,  that  it  would  thereby  open  up  a  vast 
field  of  litigation  against  the  United  States,  and 
potentially  greatly  increase  the  expense  of  the  Gov- 
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ernment  in  the  payment  of  judgments  which  reason- 
ably could  be  expected  to  be  rendered  against  the 
United  States  in  such  actions.  Therefore,  it  must 
be  presumed  Congress  chose  the  language  it  em- 
ployed in  the  act  carefully,  and  with  the  purpose 
and  intent  of  expressing  exactly  under  what  cir- 
cumstances the  United  States  would  give  its  consent 
to  be  sued,  and  by  whom  the  United  States  gave  its 
consent  to  be  sued.  As  the  statute  is  a  consent  to 
be  sued  statute  on  behalf  of  the  United  States,  in 
considering  the  questions  presented  by  the  motion, 
it  must  be  borne  in  mind  that  the  United  States 
can  only  be  sued  by  its  own  consent,  U.  S.  v.  Sher- 
wood, 312  U.  S.  584;  that  the  consent  can  be  mani- 
fest only  by  the  Congress  of  the  United  States, 
U.  S.  V.  Shaw,  309  U.  S.  495;  Congress  has  the  right 
to  prescribe  the  terms  and  conditions  upon  which 
the  United  States  may  be  sued,  Minnesota  v.  U.  S., 
305  U.  S.  382;  that  the  suit  may  not  be  maintained 
against  the  United  States  if  not  clearly  within  the 
statute  of  consent  and  the  statutes  granting  the 
right  to  sue  the  United  States  will  be  strictly  con- 
strued, U.  S.  V.  Sherwood,  supra.  ''The  sovereignty 
of  the  United  States  raises  a  presumption  against 
its  suability,  unless  it  is  clearly  shown;  nor  should 
a  Court  enlarge  its  liability  to  suit  beyond  what 
the  language  requires."  Eastern  Transportation 
Co.  V.  U.  S.  et  al.,  272  U.  S.  675. 

In  Caledonia  Insurance  Company  v.  Northern 
Pacific  Railway  Company,  32  Mont.  46,  79  Pac.  544, 
the  Supreme  Court  of  Montana  said:  "If  insured 
buildings  or  other  property  are  destroyed  through 
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tlie  fault  or  negligence  of  some  person  other  than 
the  owner,  the  insurance  company,  upon  payment 
of  the  loss,  will  be  [22]  subrogated  to  the  right  of 
the  owner  to  recover  from  the  wrongdoer.  *  -  *  The 
rights  of  the  insurer  against  the  wrongdoer  can  be 
no  greater  than  those  of  the  insured,  and  its  recov- 
ery will  be  limited  to  the  amount  which  it  has  paid 
on  the  loss."  See  also  Gaugler  et  al.  v.  Chicago, 
M.  &  P.  S.  Ry.  Co.,  197  Fed.  79. 

It  does  not  follow  that  because  the  Insurance 
Company  becomes  the  owner  of  the  insured's  cause 
of  action  to  the  extent  of  the  payment  made  by  it 
to  the  insured  and  thus  may  sue  the  original  tort 
feasor,  that  it  may  sue  the  United  States  as  the 
tort  feasor,  for  irrespective  of  the  laws  of  the  State 
of  Montana  granting  the  cause  of  action  no  suit 
may  be  maintained  upon  it  against  the  United 
States  unless  the  United  States  has  consented  to 
be  sued.  The  Insurance  Company  claims  that  the 
consent  is  granted  by  the  statute  under  its  express 
terms,  where  it  is  provided  that  the  United  States 
may  be  sued  ^^  under  circumstances  where  the 
United  States,  if  a  private  person,  would  be  liable 
to  the  claimant  for  such  damage,  loss,  injuiy  or 
death  in  accordance  with  the  law  of  the  place  where 
the  act  or  omission  occurred  *  *  *  to  the  same 
claimants,  in  the  same  manner  and  to  the  same  ex- 
tent as  a  private  individual  under  like  circiun- 
stances  ^  *  ■■/'  (Underscoring  mine.)  The  conten- 
tion cannot  be  sustained  v/hen  the  act  in  its  entirety 
is  considered.    The  consent  to  be  sued  granted  by 
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the  United  States  is  on  account  of  damage  or  loss 
to  property  caused  by  negligence  of  the  employees 
of  the  United  States.  By  its  consent  it  creates  a 
cause  of  action  that  did  not  exist  before.  A  cause 
of  action  is  granted  to  the  owner  of  the  property 
because  of  his  ownership  of  the  property.  It  ac- 
crues in  its  entirety  immediately  upon  the  damage 
or  loss  of  the  property  and  by  reason  thereof,  and 
the  damage  is  that  sustained  by  the  owner  of  the 
property,  here  Cascade  County.  The  measure  of 
the  damage  is  the  value  of  the  property  damaged 
or  destroyed.  No  loss  was  sustained  by  the  Insur- 
ance Company  because  of  the  negligent  destruction 
of  the  property.  If  the  Insurance  Company  sus- 
tained a  loss,  it  was  because  [23]  of  the  contract 
entered  into  between  itself  and  the  owner  of  the 
property,  and  no  right  of  action  of  any  kind  under 
the  State  law  accrued  to  the  Insurance  Company 
until  it  made  a  payment  under  its  contract  to  the 
insured.  The  recovery  sought  to  be  made  by  the 
Insurance  Company  is  not  for  the  damage  to  or 
loss  of  the  property  itself,  or  the  amount  thereof, 
but  for  the  moneys  paid  out  by  it  to  the  owner  of 
the  property  under  its  contract  with  him,  and  its 
measure  of  claimed  recovery  is  not  the  amoimt  of 
the  damage  is  that  sustained  by  the  owner  of  the 
but  the  amount  of  money  it  paid,  even  though  the 
loss  to  the  owner  of  the  building,  recoverable  by 
him,  is  in  a  far  greater  amount.  No  right  of  action 
is  granted  by  the  statute  to  the  Insurance  Company 
at  all.  Any  right  of  action  that  it  has  under  the 
State  law  it  derives  from  the  owner  of  the  property 
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as  a  result  of  its  contract  with  him  and  the  pay- 
ment made  and  is  a  portion  of  the  right  of  action 
granted  to  the  owner  of  the  property  by  Congress, 
which  the  Insurance  Company  seeks  to  prosecute 
in  its  ow^n  name.  The  Insurance  Company  contends 
that  by  the  use  of  the  words  claimant  and  claimants 
it  is  embraced  within  the  statute  as  one  of  a  class 
that  Congress  has  consented  may  sue.  The  language 
is  not  an  enlargement  of  the  language  preceding  it, 
but  a  limitation  upon  it  and  limits  the  consent  to 
be  sued  by  the  owner  only  under  circumstances 
where  the  owner  might  sue  a  private  person  under 
the  law  of  the  State  and  the  liability  of  the  United 
States  to  the  owmer  is  exactly  the  same,  no  greater 
or  no  less,  as  the  liability  of  private  individuals 
under  the  same  circumstances,  except  that  if  private 
individuals  under  the  same  circumstances,  under  the 
law  of  the  State,  would  be  liable  for  interest  prior 
to  judgment  or  punitive  damages,  the  United  States 
is  not  liable.  In  construing  Section  203,  Title  31, 
U.S.C.A.,  the  Assignment  of  Claims  Act  against 
the  United  States,  the  Supreme  Court  said  in  Na- 
tional Bank  of  Commerce  v.  Downie,  218  U.  S.  353: 
"It"  (the  statute)  "strikes  at  every  derivative  in- 
terest in  whatever  form  acquired,  [24]  and  inca- 
pacitates every  claimant  upon  the  government  fi'om 
creating  an  interest  in  the  claim  in  any  other  than 
himself. ' '  (Emphasis  the  Court.)  It  thus  appears 
that  Congress,  in  using  the  words  claimant  and 
claimants  in  the  statute  referred  to  and  meant  the 
original  owner  of  the  claim  and  not  one  who  derives 
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all  or  a  part  of  the  claim  from  the  original  owner. 
The  Insurance  Company  contends  that  by  Section 
943,  Title  28,  exempting  specific  claims  from  the 
operation  of  the  act,  Congress  manifested  its  intent 
that  all  other  claims  mentioned  therein  were  within 
the  act,  including  claims  by  subrogees  under  the 
maxim  expressio  unius  est  exclusio  alterius,  citing 
Johnson  v.  Southern  Pacific  Company,  117  Fed. 
462.  The  section  does  not  permit  the  application 
of  the  maxim.  Had  the  section  provided  that  cer- 
tain claimants  could  not  sue  if  their  loss  or  damage 
was  caused  in  the  manner  set  out  in  any  one  of  the 
twelve  subdivisions  of  the  section,  the  application 
of  the  maxun  might  be  argued,  but  the  section  does 
not  so  provide.  The  section  specifically  provides 
that  consent  is  not  granted  for  anyone  to  sue  the 
United  States,  i.e.,  become  a  claimant  if  the  loss  or 
damage  is  caused  by  any  of  the  acts  of  the  govern- 
ment employees  set  out  in  the  twelve  subdivisions 
of  the  section.  It  is  all  inclusive  and  prevents  any- 
one from  suing.  The  section  is  one  of  restriction 
upon  the  consent  granted  by  Section  931  and  not 
one  ot"  enlargement. 

It  is  urged  by  the  defendant  that  to  permit  the 
action  to  be  maintained  by  the  Insurance  Company 
would  violate  Section  203,  Title  31,  U.  S.  C.  A., 
which  provides  where  material:  "Assignments  of 
claims  void.  All  transfers  and  assignments  made 
of  any  claim  upoTi  the  United  States,  or  of  any 
part  or  share  thereof,  or  interest  therein,  whether 
absolute  or  conditional,  and  whatever  may  be  the 
consideration  therefor,  and  all  powers  of  attorney, 
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orders,  or  other  authorities  for  receiving  payment 
of  any  claim  upon  the  United  States,  or  of  any 
except  as  provided  in  section  204  of  this  title,  shall 
be  absolutely  null  and  void,  unless  they  are  freely 
made  and  executed  in  the  presence  of  at  least  [25] 
two  attesting  witnesses,  after  the  allowance  of  such 
a  claim,  the  ascertainment  of  the  amount  due,  and 
the  issuing  of  a  warrant  for  the  payment  thereof." 

One  of  the  policies  of  insurance  is  attached  to 
the  complaint  as  an  exhibit  and  it  is  said  that  all  of 
them  sued  on  are  similar  as  to  form,  and  as  a  part 
of  the  policy  it  is  provided:  "Subrogation.  This 
company  may  require  from  the  insured  an  assign- 
ment of  all  right  of  recovery  against  any  party  for 
loss  to  the  extent  that  payment  therefor  is  made 
by  this  company." 

Thus  the  policy,  by  its  terms,  provides  for  a 
subrogation  through  the  voluntary  assignment  of 
the  claimant  of  his  cause  of  action  to  the  insurance 
company.  If  this  provision  of  the  contract  is 
carried  out  as  between  the  parties  and  the  assign- 
ment made,  unquestionably  it  would  violate  the 
provisions  of  the  statute.  Should  the  insured, 
after  receiving  payment  under  the  contract  of 
insurance,  refuse  to  make  the  formal  assignments, 
under  the  doctrine  that  equity  considers  that  done 
that  ought  to  be  done,  the  insurer  would  still  be 
subrogated,  which  would  still  result  in  a  violation 
of  the  statute,  for  as  said  by  the  Supreme  Court  in 
National  Bank  of  Commerce  v.  Downie,  Trustee, 
218  IT.  S.  345,  in  considerino;  the  statute  and  its 
terms:     "It  would  seem  to  be   impossible   to   use 
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language  more  comprehensive  tlian  this.  It  em- 
braces alike  legal  and  equitable  assignments." 

The  Insurance  Company  does  not  press  its  right 
under  the  contract,  but  relies  upon  the  law  of  the 
State  and  the  decision  of  the  Supreme  Court  of  the 
State  in  Caledonia  Insurance  Company  v.  Northern 
Pacific  Railway  Company,  supra,  w^herein  the  Su- 
preme Court,  in  holding  an  insurer  subrogated  to 
the  right  of  the  insured  upon  making  payment,  in 
part  said:  "The  next  inquiry  is,  was  such  cause 
of  action  assignable?  For  subrogation  is  merely 
an  equitable  assignment  or  an  assignment  by  opera- 
tion of  law. ' '  The  result  arrived  at  by  the  Supreme 
Court  of  the  State  was  through  the  construction 
of  Section  1351  of  the  Civil  Code  of  1895,  now  Sec- 
tion [26]  6805,  Revised  Codes  of  Montana,  1935, 
which  provides:  "Transfer  and  survivorship.  A 
thing  in  action,  arising  out  of  the  violation  of  a 
right  of  property,  or  out  of  an  obligation,  may  be 
transferred  by  the  owner.  Upon  the  death  of  the 
owner  it  passes  to  his  personal  representatives,  ex- 
cept where,  in  the  cases  provided  in  the  Code  of 
Civil  Procedure,  it  passes  to  his  devisees  or  suc- 
cessor in  office." 

In  State  ex  rel  Stiefel  v.  District  Court  of  the 
Ninth  Judicial  District,  96  Pac.  337,  the  Supreme 
Court  of  Montana  held  that  under  this  section  an 
assignment  may  be  made  without  writing,  and  if 
the  assignment  is,  as  the  State  Supreme  Court  says, 
merely  an  equitable  assignment  or  an  assigiiment 
by  operation  of  law,  it  is  clear  that  the  law  is  put 
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into  operation  by  the  voluntary  act  of  the  insured 
in  accepting  payment  from  the  insurer,  the  payment 
not  only  operating  as  a  performance  on  the  part  of 
the  insurer  to  the  insured  under  its  contract,  but 
also  as  a  purchase  of  the  cause  of  action  the  insured 
might  have  had  against  another  directly  responsible 
for  the  loss  of  the  property  insured,  to  the  extent 
of  the  pa\mient  made  by  the  insurer.  The  Insur- 
ance Company  relies  upon  the  decisions  of  the 
Supreme  Court  holding  that  a  debt  due  from  the 
United  States  to  a  decedent  may  be  paid  to  an 
administrator,  Wyman  v.  U.  S.,  109  U.  S.  654;  a 
debt  due  from  the  United  States  to  a  minor  child 
may  be  paid  to  a  guardian,  Taylor  v.  Bemiss,  110 
U.  S.  42.  These  cases  are  not  in  point  as  under 
those  circumstances  there  is  no  assignment  made 
of  the  claim.  Neither  is  it  an  assignment  of  the 
claim  if  the  proceeds  of  the  claim  are  paid  to  a 
proper  custodian  in  insolvency  or  bankruptcy  pro- 
ceedings pending  in  a  competent  court  for  the 
purpose  of  paying  the  debts  of  the  claimant,  Butler 
V.  aoreley,  146  U.  S.  303,  Price  v.  Forrest,  173 
U.  S.  410.  The  Insurance  Company  relies  upon 
general  language  of  the  Supreme  Court  to  the 
effect  that  the  Section  does  not  embrace  cases  where 
there  has  been  a  transfer  of  title  by  operation  of 
law,  Western  Pacific  Company  v.  U.  S.,  268  U.  S. 
271.  The  language  of  the  Supreme  Court  is  gen- 
eral, but  the  language  of  any  [27]  Court,  in  its 
opinion,  must  be  read  in  the  light  of  the  facts  of 
the  particular  case  before  the  Court  and  to  which 
all  of  its  language  is  considered  addressed.     The 
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facts  in  that  case  were   that   the   i3]aintiff  in  the 
action,  Western  Pa»cific  Company,  was  the  succes- 
sor  in   interest   of   the   Western    Pacific   Eaihvay. 
Receivers    of   the   property   of   the    said   Western 
Pacific  Railway  had  been  appointed   in  a  federal 
district  court  in  California  in  a  suit  brought  against 
it  there  and  the  sale  was  made  of  the  claim  by  the 
receivers  in  said  suit  pursuant  to  an  order  of  the 
court   to   the   plaintiff  Western   Pacific    Company. 
The  operation  of  law  there,  under  which  title  passed, 
w^as  purely  involuntary  as  far  as  the  owner  of  the 
claim  w^as  concerned.  It  cannot  be  presumed  that 
by  the  use  of  the  language  the  Supreme  Court  laid 
down    the    general    rule    that    all    assignments    by 
operation  of  law  are  not  within  the  statute.     Cer- 
tainly it  cannot  be  contended  that  where  using  the 
language  in  any  case  the   Court  had  in  mind  an 
assignment  of  an  action  in  tort  against  the  United 
States,  as  there  was  no  such  action  in  anyone  prior 
to  the   passage   of  the   Federal   Tort    Claims   act. 
The  Supreme  Court  has  made  its  meaning  clear  as 
to  that  language  in  United  States  v.  Gil] is,  95  U.  S. 
407,    where    it    says,    in    considering    the    statute: 
"  'There  are  devolutions  of  title  by  force  of  law, 
without  any  act  of  parties,  or  involuntary  assign- 
ments, compelled  by  law'  to  which  this  statute  did 
not  apply."     The  sale  of  the  property  by  the  re- 
ceivers appointed  by  the  Court  in  the  a-ction  against 
the  Railway  Company  is  an  illustration  of  a  devolu- 
tion of  title  by  force  of  law  without  any  act  of  the 
parties  and  if  it  is  said  that  it  results  in  an  assign- 
ment if  is  an  involuntary  assignment  compelled  by 
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law,  but  here  any  title  the  Insurance  Company  may 
have  to  any  part  of  the  County's  cause  of  action, 
or  any  assignment  it  may  have  is  not  invokmtary 
or  without  any  act  of  the  parties,  but  is  purely  vol- 
untary and  comes  into  operation  by  reason  of  the 
act  of  the  parties  in  the  contract  freely  and  volun- 
tarily entered  into  between  them.  The  Supreme 
Court,  early  in  a  leading  case,  stated  [28]  that  one 
of  the  reasons  for  the  passage  of  the  statute  was  to 
protect  the  Government  from  problems  arising  as 
a  result  of  the  multiplication  of  the  number  of  per- 
sons with  whom  the  United  States  must  deal. 
Goodman  v.  Niblack,  102  U.  S.  556.  Here  the  so- 
called  assignment  of  a  portion  of  the  claimant's 
cause  of  action  increases  the  number  of  persons  with 
which  the  government  must  deal  to  72. 

It  necessarily  follows  from  what  is  said  that  the 
motion  of  the  defendant  to  dismiss  the  action  of  the 
plaintiff  Home  Insurance  Company,  both  individu- 
ally and  in  its  representative  capacity  should  be 
sustained  upon  each  of  the  grounds  set  out  in  the 
motion,  and, 

Therefore,  It  Is  Ordered  and  this  does  order 
that  the  action  of  the  Home  Insurance  Company 
against  the  defendant,  both  individually  and  in  its 
representative  capacity,  be  and  the  same  hereby  is 
dismissed. 

Done  and  dated  this  25th  day  of  February,  1948. 
R.  LEWIS  BROWN, 

United  States  District  Judge. 

[Endorsed]:     Filed  Feb.  25,  1948.  [29] 
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Thereafter,  on  March  23,  1948,  Notke  of  Appeal 
was  duly  filed  herein,  as  follows,  to-wit : 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  CIRCUIT 
COURT  OF  APPEALS 

Notice  Is  Hereby  Given  that  Cascade  County, 
Montana,  and  The  Home  Insurance  Company,  New 
York,  on  l)ehalf  of  itself  and  all  other  insurance 
companies,  similarly  situated,  plaintiffs  above 
named,  hereby  appeal  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  Order  of  the 
District  Court  of  the  United  States,  District  of 
Montana,  Great  Falls  Division,  entered  in  this  ac- 
tion on  25  February,  1948,  dismissing  the  action  of 
The  Home  Insuran<3e  Company,  both  individually 
and  representing  all  other  insurance  companies 
similarly  situated,  against  the  defendant.  The 
United  States  of  America. 

Dated  this  11th  day  of  March,  1948. 

/s/  H.  R.  EICKEMEYER, 
429  Ford  Building, 
Great  Falls,  Montana, 

Attorney  for  Appellants. 

/s/  LaRUE  SMITH,  JR., 
411  Ford  Building, 
Great  Falls,  Montana, 

Attorney  for  Appellants. 

[Endorsed]:     Filed  March  23,  1948.  [31] 
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Thereupon,  on  March  23,  1948,  a  cop.v  of  Notice 
of  Appeal  was  mailed  to  the  attorney  for  the  de- 
fendant herein,  the  Clerk's  docket  entry  of  such 
mailing  being  as  follows,  to-wit :  [32] 

[Title  of  District  Court  and  Cause.] 

CLERK'S  DOCKET  ENTRY 

March  23,  1948.  Mailed  copy  of  notice  of  ap- 
peal to  United  States  Attor- 
ney, Billings,  Montana.  [33] 


Thereafter,  on  March  31,  1948,  Designation  of 
Contents  of  Record  on  Appeal  was  duly  filed  herein, 
in  the  words  and  figures  following,  to-wit:  [34] 

[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Appellants  designate  the  following  portions  of 
the  record,  proceedings  and  evidence  to  be  contained 
in  the  record  on  appeal  in  this  case : 

1.  Complaint. 

2.  Defendant's  motion  to  dismiss  The  Home  In- 
surance Company,  both  individually  and  in  its 
representative   capacity  as  a  party  plaintiff. 

3.  Notice  of  hearing  on  the  above  motion. 

4.  Judgment  and  order  dismissing  The  Home 
Insurance  Company,  both  individually  and  in 
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its  representative  capacity,  as  a  party  plain- 
tiff. 

5.  Notice  of  appeal. 

6.  The  designation. 

Dated  this  31st  day  of  March,  1948. 

/s/  H.  R.  EICKEMEYER, 
/s/  LaRUE  SMITH,  JR., 

Attorneys  for  Appellants. 

Service  of  foregoing  Designation  and  receipt  of 
a  copy  thereof  this  31st  day  of  March,  1948. 

JOHN  B.  TANSIL, 

U.  S.  Attorney. 
FRANKLIN  A.  LAMB, 

Ass't.  U.  S.  Attorney. 

[Endorsed] :     Filed  March  31,  1948.  [35] 


In  the  District  Court  of  the  L^nited  States  in  and 
for  the  District  of  Montana,  Great  Falls  Divi- 
sion. 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Montana,  do 
hereby  certify  and  return  to  The  Honorable,  The 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  that  the  foregoing  volume  consisting 
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of  36  pages,  numbered  consecutively  from  1  to  36 
inclusive,  constitutes  a  full,  true  and  correct  tran- 
script of  all  portions  of  the  record  in  case  number 
993,  Cascade  County,  Montana,  et  al,  versus  The 
United  States  of  America,  designated  hy  the  parties 
as  the  record  on  appeal  therein,  as  appears  from 
the  original  records  and  files  of  said  Court  in  my 
custody  as  such  Clerk. 

I  further  certify  that  the  costs  of  said  transcript 
amount  to  the  sum  of  Eight  and  60/lOOths  Dollars 
($8.60),  and  have  been  paid  by  the  appellants. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Great  Falls,  Montana,  this  12th  day  of  April,  A.  D. 
1948. 

[Seal]  H.  H.  WALKER, 

Clerk. 

By  /s/  ELIZABETH  C.  McKEE, 
Deputy.  [36] 


[Endorsed]:  No.  11898.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Cascade 
County,  Montana,  and  The  Home  Insurance  Com- 
pany, New  York,  Appellants,  vs.  United  States  of 
America,  Appellee.  Transcript  of  Record  Upon 
Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Montana. 

Filed:  April  16,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


36  Cascade  County,  Montana,  et  al. 

In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11898 

CASCADE  COUNTY,  MONTANA  and  THE 
HOME  INSURANCE  COMPANY,  New  York, 
on  Behalf  of  Itself  and  All  Other  Insurance 
Companies,  Similarly  Situated, 

Appellants, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  of  POINT  TO  BE  RELIED 
UPON  AND  DESIGNATION  OF  RECORD 
FOR  PRINTING 

Comes  now  Cascade  County,  Montana,  a  muni- 
cipal corporation,  and  The  Home  Insurance  Com- 
pany, New  York,  both  individually  and  in  its 
representative  -capacity  on  behalf  of  all  other  insur- 
ance companies  similarly  situated,  appellants  in  the 
above  entitled  cause,  and  state  the  point  on  which 
they  intend  to  rely  in  this  court  in  this  case  is : 

That  The  Home  Insurance  Company,  New  York, 
subrogee  of  the  ap])ellant,  Cascade  County,  Mon- 
tana, both  individually  and  in  its  capacity  as  a 
representative  party  for  all  insurance  companies 
similarly  situated,  is  a  necessary  and  proper  party 
to  this  cause  of  action  arising  under  the  Federal 
Tort  Claims  Act  against  the  United  States  of  Amer- 
ica; and  the  District  Court  of  the  United  States 
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of  America,  District  of  Montana,  Great  Falls  Divi- 
sion erred  in  its  judgment  and  order  dismissing  the 
action  of  The  Home  Insurance  Company,  New 
York,  both  individually  and  in  its  representative 
capacity,  against  the  United  States  of  America; 

And  further  states  that  the  whole  of  the  record 
as  certified  to  the  above  entitled  court  is  necessary 
to  consideration  of  this  case  on  appeal. 

Dated  this  21st  day  of  April,  1948. 

/s/  H.  R.  EICKEMEYER, 
/s/  LaRUE  SMITH,  JR., 

Counsel  for  Appellants. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed] :    Filed  April  23,  1948. 
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I. 

STATEMENT  OF  JURISDICTION 

A.     District  Court  Jurisdiction. 

The  necessary  jurisdictional  facts  appear  from  the  appel- 
lants' complaint  as  follows:  Each  of  the  appellants  is  a 
corporate  legal  entity  entitled  to  commence  a  cause  of  action 
in  its  own  right  and  name.  (Tr.  p.  2)  This  cause  of  action 
was  commenced  in  the  District  Court  of  the  United  States 
in  and  for  the  District  of  Montana,  Great  Falls  Division, 
the  district  wherein  the  act  or  omission  complained  of 
occurred.  (Tr.  pp.  2  and  3)  This  cause  of  action  involves 
a  claim  for  money  only,  (Tr.  pp.  3  and  10)  accruing  after 
January  1,  1946.  (Tr.  pp.  3  and  5)  The  claim  arose  on 
account  of  damage  to  and  loss  of  property  owned  by  the 
appellant.  Cascade  County,  Montana,  caused  by  the  negli- 
gent and  wrongful  acts  or  omissions  of  officers  and  em- 
ployees of  the  United  States  of  America,  appellee,  acting 
within  the  scope  of  their  office  or  employment.  (Tr.  p.  3) 
The  appellant.  The  Home  Insurance  Company,  New  York, 
and  seventy-one  (71)  other  insurance  companies  similarly 
situated  on  whose  behalf  it  acts  as  representative  party,  are 
all  subrogee  claimants,  subrogated  to  the  rights  and  claim 
of  the  appellant,  Cascade  County,  Montana.  (Tr.  pp.  5-10) 

The  District  Court  of  the  United  States,  in  and  for  the 
District  of  Montana,  had  original  and  exclusive  jurisdiction 
to  hear,  determine,  render  judgment,  and  completely  adju- 
dicate any  cause  of  action  or  claim  arising  out  of  the  fore- 
going facts  under  the  sovereign's  statutory  consent  to  be 
sued  granted  by  the  Federal  Tort  Claims  Act.  (Pub.  Law 
601,  Title  IV— Federal  Tort  Claims  Act,  Section  410  (a) ; 
28USCA,  Sec.  931) 
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B.     Circuit  Court  of  Appeals  Jurisdiction 

On  February  25,  1948,  the  Court  below  entered  a  Decision 
and  Order  dismissing  the  action  of  appellant,  The  Home 
Insurance  Company,  New  York,  both  individually  and  in 
its  repsesentative  capacity,  which,  upon  expiration  of  the 
time  allowed  for  appeal,  would  have  been  final  and  conclus- 
ive of  said  appellant's  claim  both,  individually  and  as  repre- 
sentative party.  (Tr.  p.  31)  On  March  23,  1948,  the  appel- 
lants filed  a  Notice  of  Appeal  (Tr.  p.  32)  and  on  March  31, 
1948,  filed  a  Designation  of  Contents  of  Record  on  Appeal 
(Tr.  p.  32),  copies  of  both  of  which  documents  were  served 
on  the  appellee  (Tr.  pp.  33  and  34),  all  witliin  tlie  time 
allowed  for  making  an  appeal. 

Jurisdiction  of  the  United  States  Circuit  Court  of  Appeal 
for  the  Ninth  Circuit  is  claimed  under  the  provision  of  the 
Federal  Tort  Claims  Act  as  follows:  "Final  judgments  in 
the  district  courts  in  cases  under  this  part  shall  be  sui)ject 
to  review  by  appeal — (1)  in  the  circuit  courts  of  appeal  in 
the  same  manner  and  to  the  same  extent  as  other  judgments 
of  the  district  courts;  .  .  .  ."  (Pub.  Law  601,  Title  IV — 
Federal  Tort  Claims  Act,  Sec.  412  (a) ;  28  USCA  Sec.  933 
(a)  1).  The  provision  of  the  federal  statutes  applicable  to 
"other  judgments  of  the  district  courts"  is  as  follows:  "The 
circuit  courts  of  appeal  shall  have  appellate  jurisdiction  to 
review  [^  ap])eal  or  vvrit  of  error  final  decisions — First. 
In  the  district  courts,  in  all  cases  save  wliere  a  direct  review 
of  the  decisions  may  be  had  in  the  Supreme  Court  under 
section  345  of  this  title."  (28  Judicial  Code,  Sec.  128,  as 
amended;  28  USCA  Sec.  225) 


II. 

STATEMENT  OF  THE  CASE 
On  August  9,  1946,  in  the  County  of  Cascade,  State  of 
Montana,  United  States  Army  Air  Forces  personnel,  whose 
names  are  unknown  to  the  appellants,  all  employees  and 
officers  of  the  United  States  of  America,  appellee,  acting 
within  the  scope  of  their  office  and  employment,  flew  three 
A-26  bomber  type  aircraft  in  such  a  reckless,  careless  and 
negligent  manner  that  one  of  said  aircraft  crashed  into 
Horse  Barn  "A,"  located  on  the  Cascade  County  Fair 
Grounds  and  which  was  the  property  of  the  appellant, 
Cascade  County,  Montana,  causing  a  fire  which  entirely 
destroyed  said  barn,  causing  a  property  damage  in  the  total 
sum  of  $18,685.00.  (Tr.  p.  3) 

On  the  day  of  this  damage  the  appellant,  The  Home 
Insurance  Company,  New  York,  and  71  other  insurance 
companies  had  contracts  of  insurance  in  force  insuring  the 
appellant,  Cascade  County,  Montana,  against  loss  or  dam- 
age by  fire  or  aircraft.  ( Tr.  pp.  4  and  5)  On  account  of 
these  insurance  contracts  all  of  these  companies  became 
liable  to  pay  and,  on  December  28,  1946,  did  pay  to  Cascade 
County,  Montana,  the  sum  of  $8,550.00  (Tr.  p.  5),  being 
the  sum  of  the  pro  rata  shares  paid  by  each  of  said  com- 
panies under  their  respective  policies  of  insurance  ( Tr.  pp. 
6  and  9)  and  the  total  liability  of  all  the  companies  under 
all  the  policies  according  to  the  contract  terms.  (Tr.  pp. 
13-15) 

On  July  31,  1947,  the  appellants  herein  filed  their  com- 
plaint initiating  this  cause  of  action  under  the  Federal  Tort 
Claims  Act.  The  insurance  companies  involved  being  72  in 
number,  it  was  impracticable  to  bring  them  all  before  the 
court  in  their  individual  capacity  so  The  Flome  Insurance 
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Company,  New  York,  was  made  a  party  plaintiff  in  its 
individual  capacity  and  as  a  representative  party  on  behalf 
of  the  71  other  insurance  companies  similarly  situated  as 
listed  in  the  complaint. 

On  October  14,  1947,  the  appellee  filed  a  Motion  to  Dis- 
miss The  Home  Insurance  Company  Both  Individnally  and 
In  Its  Representative  Capacity,  as  a  Party  Plaintiff  and 
N'oticc  of  Hearing  Motion  to  Dismiss.  (Tr.  pp.  17-18)  The 
motion  came  on  for  hearing  and  on  February  25,  1948,  the 
court  below  entered  its  Decision  and  Order  (Tr.  pp.  19-31) 
dismissing  the  action  of  the  appellant.  The  Home  Insurance 
Company,  New  York,  both  individually  and  in  its  repre- 
sentative capacity  on  the  following  grounds,  as  stated  by 
the  court  below: 

''(a)  That  the  Federal  Tort  Claims  Act  does  not  pro- 
vide a  remedy  for  a  claim  based  upon  subrogation  rights 
and  prohibits  the  prosecution  of  such  a  claim  by  a  subrogee; 
and 

"(b)  Tliat  this  action  is  in  conflict  with  and  prohibited 
by  the  provisions  of  the  Assignment  of  Claims  Act,  31  USC 
203."  (Tr.  p.  20)  The  sole  question  raised  on  this  appeal  is 
whether  or  not  this  Decision  and  Order  was  in  error. 

III. 

SPECIFICATION  OF  ERROR  RELIED  UPON 

The  appellant,  The  Home  Insurance  Company,  New 
York,  subrogee  of  the  appellant,  Cascade  County,  Montana, 
both  individually  and  in  its  capacity  as  a  representative 
party  for  all  insurance  companies  similarly  situated,  is  a 
necessary  and  proper  party  to  this  cause  of  action  arising 
under  the  Federal  Tort  Claims  Act  against  the  appellee, 
United  States  of  America;  and  the  Decision  and  Order  of 
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the  court  below  dismissing  the  action  of  The  Home  Insur- 
ance Company,  New  York,  both  individually  and  in  its 
representative  capacity,  was  in  error. 

IV. 
SUMMARY  OF  ARGUMENT 

A.  Assignment  of  Claims  Act,  31  USCA  Sec.  203,  is 
not  applicable  to  claims  under  the  Federal  Tort  Claims  Act, 
28  USCA  Sec.  921  ct  seq.,  of  subrogee  insurers  acquired 
by  operation  of  law. 

B.  The  Federal  Tort  Claims  Act,  28  USCA  Sec.  931, 
includes  subrogee  insurers  as  claimants  zvithin  its  scope  and 
effect. 

1.  The  express  language  of  the  statute  includes  sub- 
rogees as  claimants. 

2.  Legislative  history  of  the  statute  supports  inclusion 
of  subrogees  as  claimants. 

3.  Doctrine  of   inclusio   unins  est  cxclusio   alter  ins 
supports  inclusion  of  subrogees  as  claimants. 

^  C.  Under  Montana  laiv,  an  insurer,  compelled  to  pay  an 
insured  because  of  damage  caused  by  a  tort  feasor,  is  sub- 
rogated pro  tanto  to  the  insured's  right  of  action  to  recover 
from  the  tort  feasor  ami  is  a  iieccssary  and  proper  party  to 
the  cause  of  action. 

V. 
ARGUMENT 
A.     ASSIGNMENT  OF  CLAIMS  ACT,  31  USCA  SEC. 
203,  IS  NOT  APPLICABLE  TO  CLAIMS  UNDER 
THE  FEDERAL  TORT  CLAIMS  ACT,  28  USCA 
SEC.  921,  ET  SEQ.,  OF  SUBROGEE  INSURERS 
ACQUIRED  BY  OPERATION  OF  LAW. 
The  Decision  and  Order  of  the  court  below  was  partly 
based  upon  31  USCA  Sec.  203,  for  convenience  referred 
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to  herein  as  the  Assignment  of  Claims  Act,  the  appHcable 

portion  of  which  is  as  follows : 

All  transfers  and  assignments  made  of  any  claim  upon 
the  United  States,  or  any  part  or  share  thereof,  or  inter- 
est therein,  whether  absolute  or  conditional,  and  whatever 
may  be  the  consideration  therefor,  and  all  powers  of 
attorney,  orders,  or  other  authorities  for  receiving  pay- 
ment of  any  such  claims,  or  any  part  or  share  thereof 
....  shall  be  absolutely  null  and  void,  unless  they  are 
freel}'  made  and  executed  in  the  presence  of  at  least  tvv^o 
attesting  u'itnesses,  after  the  allowance  of  such  a  claim, 
the  ascertainment  of  the  amount  due,  and  the  issuing  of 
a  warrant  for  the  pavment  thereof.  (Title  31,  Sec.  203, 
USCA;  R.  S.  Sec.  3477,  Mav  27,  1908,  C.  206,  35  Stat. 
411.) 

In  construing  the  applicability  of  this  statute,  the  United 
States  Supreme  Court  has  recognized  a  clear  distinction 
between  voluntar}'  assignments  and  assignments  by  opera- 
tion of  law;  and  the  court  lias  repeatedly  held  this  stature 
does  not  apply  to  assignments  of  claims  against  the  United 
States,  or  interests  therein,  caused  by  operation  of  law.  A 
complete  statement  of  the  applicable  rule  of  settled  law  was 
made  in  the  case  of  National  Bank  of  Commerce  of  Seattle 
vs.  R.  E.  Downie,  Trustee,  218  U.  S.  345,  31  S.  Ct.  89. 
as  follows: 

In  this  connection  it  must  be  said  that  this  court  has 
held  the  statute  in  question  does  not  embrace  the  transfer 
of  a  claim  against  the  United  States,  where  the  transfer 
has  been  by  operation  of  law,  not  merely  as  a  result  of 
voluntarv  assignment  bv  the  claimant.  In  Erwin  vs. 
United  States,  97  U.  S.  392,  397,  23  L.  Ed.  1065,  1967, 
this  court,  speaking  by  Mr.  Justice  Field,  after  referring 
to  the  act  of  1853,  embodied  now  in  Sec.  3477  of  the  Re- 
vised Statutes,  to  prevent  frauds  uj^on  the  Treasury,  said 
that  it  "a])plics  only  to  cases  of  voluntary  assignment  of 
demands  asfainst  tlie  government.  It  does  not  embrace 
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cases  where  there  has  been  a  transfer  of  title  by  operation 
of  law.  The  passing-  of  claims  to  heirs,  devisees,  or  assign- 
ees in  bankruptcy  is  not  the  evil  at  which  the  statute  is 
aimed ;  nor  does  the  construction  given  by  this  court  deny 
to  such  parties  a  standing  in  the  court  of  claims."  This 
construction  of  the  statute  was  recognized  as  settled  law 
in  Goodman  vs.  Niblack.  102  U.  S.  556,  26  L.  Ed.  229; 
St.  Paul  D  &  R  Co.  vs.  United  States,  112  U.  S.  733,  28 
L.  Ed.  861 ;  Butler  vs.  Gorelev,  146  U.  S.  303,  36  L.  Ed. 
981;  Hao-er  vs.  Swayne,  149  U.  S.  242,  17  L.  Ed.  719; 
Ball  vs.  Halsell,  161  U.  S.  72,  40  L.  Ed.  622. 

A  tort  claim  is  based  upon  the  single  indivisible  liability 
of  the  tort  feasor ;  and  it  is  a  settled  equitable  doctrine  that 
an  insuring  company  compelled  to  pay  for  damage  caused 
by  tlie  negligence  of  another  is,  by  operation  of  law,  subro- 
gated pro  fanto  to  any  cause  of  action  the  insured  may  have 
ag'ainst  the  tort  feasor. 

Rcqan  z'.  N.  V.  and  A^cw  Euqland  Rv.  Co., 
60  Conn.  124;  22  A.  503.  25  Am.  St.  Rep.  306 

Standard  Marine  Ins.  Co.  r.  Scoffish  Metropolitan 
Assurance  Co., 
283  U.  S.  284,  51  S.  Ct.  371 

Brozvn  z'.  Vermont  Mat.  F.  Ins.  Co., 

83  Vt.  161,  74  A.  1061,  29  L.  R.  A.  (ns)  698 

Pattifucci  z'.  Geriiardt, 

206  Wis.  358,  240  N.  W.  385 
Home  Mat.  Ins.  Co.  z'.  Oregon  Rv.  and  Naz'.  Co., 

20  Ore.  569,  23  Am.  St.  Rep.  151 

Blashfield  on  Negligence,  page  206,  Vol.   11 
American  Jurisprudence,  page  999,  Vol.  29 
American  Jurisprudence,  page  707,  Vol.  50 
And  even  without  express  subrogation  terms  in  the  insur- 
ance contract,  the  insurer  has  an  equitable  right  of  subro- 
gation by  operation  of  law. 
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The  Liverpool  &  Great  Western  Steam  Co.  v.  Phenix 
Insurance  Co., 
129  U.  S.  397,  9  S.  Ct.  469 

The  Atlas,  93  U.  S.  302 

Mobile  &  Montgonierv  R.  Co.  i'.  Jurey  &  Gillis, 
lllU.  S.  584,  4  S.  Ct.  566 

Phenix  Ins.  Co.  v.  Erie  &  Western  Trans  p.  Co., 
117  U.  S.  312,  6S.  Ct.  750,  1176 

It  follows  that  the  claim  of  an  msurer,  subrogated  to  a 
cause  of  action  accruing  to  its  insured  under  the  Federal 
Tort  Claims  Act,  does  not  fall  within  the  prohibition  of  the 
Assignment  of  Claims  Act  which  is  applicable  only  to  vol- 
untary assignments  and  not  to  transfers  of  title  by  operation 
of  law. 

Wojciuk  et  al.  v.  United  States, 

74  F.  Supp.  914 

Niagra  Fire  Ins.  Co.  v.  United  States, 

766  F.  Supp.  850 
Forrester  v.  United  States, 

75  F.  Supp.  272 

Hill  V.  United  States, 
74  F.  Supp.  129 

This  court,  in  the  case  of  Employers'  Fire  Insurance 

Company  et  al.  vs.  United  States  of  America  et  al.,  167  Fed. 

(2nd)  655,  has  held  the  Assignment  of  Claims  Act  does 

not  apply  to  claims  of  subrogee  insurers  of  claimants  under 

the  Federal  Tort  Claims  Act.  The  court  said : 

The  Government  finally  seeks  to  invoke  the  limitations 
of  the  Anti-Assignment  Act,  31  USCA  S.  203.  The  Act 
has  reference  only  to  voluntary  assignments  of  claims 
against  the  United  States,  and  not  to  transfers  of  title 
by  operation  of  law.  W^estern  Pacific  Railroad  Co.  vs. 
United  States,  268  U.  S.  271;  Morqenthau  vs.  Fidelitv 
and  Deposit  Co.,  94  F.  2nd  632. 

Based  on  the  foregoing  authorities,  it  is  submitted  that 

the  Assignment  of  Claims  Act  is  inapplical)]e  U^  this  cause 
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of  action;  and  that  the  Decision  and  Order  of  the  court 
below  is  in  error  in  holding  the  Anti-Assignment  Act  pro- 
hibits claims  of  subrogee  insurers  under  the  Federal  Tort 
Claims  Act  and  should,  therefore,  be  reversed. 
B.     THE  FEDERAL  TORT  CLAIMS  ACT,  28  USCA 
SEC.  931,  INCLUDES  SUBROGEE  INSURERS 
AS   CLAIMANTS   WITHIN   ITS   SCOPE  AND 
EFFECT. 
1.     The  express  language  of  the  statute  includes  sub- 
rogee claimants. 

The  specific  language  of  the  Federal  Tort  Claims  Act 
which  defines  the  class  of  claims  included  within  the  scope 
of  its  operation  and  the  extent  of  Government  liability,  is 
as  follows : 

Subject  to  the  provisions  of  this  title,  the  United 
States  District  Court  ....  shall  have  exclusive  juris- 
diction to  hear,  determine,  and  render  judgment  on  any 
claim  against  the  United  States  ....  on  account  of 
damage  to  or  loss  of  property  or  on  account  of  personal 
injury  or  death  caused  by  the  negligent  or  wrongful  act 
or  omission  of  any  employee  of  the  government  while 
acting  within  the  scope  of  his  office  or  employment, 
under  circumstances  where  tJie  United  States,  if  a  pri- 
vate person  ivould  he  liable  to  the  claimant  for  such 
damage,  loss,  injury,  or  death  in  accordance  n'ith  the 
law  of  the  place  zvhcre  the  act  or  omission  occurred. 
Subject  to  the  provisions  of  this  title,  the  United  States 
shall  be  liable  in  respect  of  such  claims  to  the  same 
claimants,  in  the  same  manner,  and  to  the  same  extent 
as  a  private  individual  under  like  circumstances,  except 
the  United  States  shall  not  be  liable  for  interest  prior 
to  judgment  or  for  punitive  damages.  (Emphasis  added. 
Part  3,  Sec.  410  (a)  Public  Law  601,  Title  28,  Chapter 
20,  Section  931  (a)  USCA) 

When  the  language  of  a  statute  is  plain  and  unambig- 
uous, there  is  no  occasion  for  construction. 
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U.  S.  V.  Missouri  Pac.  Rv.  Co., 
49  S.  Ct.  133,  278  U.  S.  269 

Russell  Motor  Car  Co.  z'.  U.  S., 
43  S.  Ct.  428,  261  U.  S.  514 

/;/  re  Kuukle, 
40  F  (2nd)  563 

U.  S.  V.  Chieago,  St.  P.  M.  &  0.  R\.  Co., 
34   F    (2nd)    812,    (aff.   43   F    (2nd)    300,   71 
A.  L.  R.  507) 

Kelleher  v.  Prench, 

22  F  (2nd)  341,  (aff.  49  S.  Ct.  35.  278  U.  S. 
563) 

U.  S.  V.  Ninety-Nine  Diamonds, 

72  C.  C.  A.  9,  139  F  961;  2  L.  R.  A.  (ns)  185, 
(Cert.  Den.  26  S.  Ct.  760,  201  U.  S.  645) 

The  purpose  of  the  Federal  Tort  Claims  Act  is  to  grant 
a  remedy  and  relief,  by  process  in  the  Federal  Courts,  in 
cases  where  the  United  States  is  a  tort  feasor,  to  all 
claimants  who  would  be  entitled  to  bring  a  tort  acticrn 
and  secure  sucli  relief  under  the  laws  of  the  state  where 
the  tort  occurred.  The  plain,  concise  and  unambiguous 
language  of  this  statute  puts  the  United  States,  as  a  party 
defendant  in  a  tort  action,  in  exactly  the  same  position  as 
a  private  individual  would  be  under  the  law  of  the  forurii 
where  the  tort  occurred.  The  act  then  goes  on  to  define 
the  extent  of  the  liability  of  the  United  States  by  provid- 
ing it  shall  be  lial)le  in  respect  of  tort  claims  "to  the  same 
claimants,  in  the  same  manner,  and  to  the  same  extent 
as  a  private  individual  under  like  circumstances."  By  em- 
ploying the  language  it  did,  it  is  clear  and  unequivocal 
that  Congress  intended  to  and  did  include  subrogees  as 
one  class  of  claimants  to  which  the  United  States  granted 
its  consent  to  be  sued  and  to  be  liable  in  an  action  under 
the  Federal  Tort  Claims  Act.  Admittinir  such  a  statutor\- 
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consent  of  the  United  States  to  be  sued  must  be  strictly 

construed,  no  other  conclusion  is  tenable  under  this  statute 

without  ignoring  or  distorting  the  express  language  used. 

Although  a  relatively  new  question,  the  contention  of 

the  appellants,  that  the  express  language  of  the  Federal 

Tort  Claims  Act  includes  subrogee  insurers  as  claimants 

within  its  scope  and  effect,  is  now  supported  by  several 

decisions. 

Tozvn  of  Amherst  v.  United  States, 
77  F.  Supp.  80 

Cliaiies  Grace  et  al.  v.  United  States, 
76  F.  Supp.  174 

Insuranee  Co.  of  North  America  v.  United  States, 
76  F.  Supp.  951 

Niagara  Fire  Ins.  Co.  7'.  United  States, 
76  F.  Supp.  850 

Wojeink  et  al.  z'.  United  States  et  al., 
74  F.  Supp.  914 

Hill  V.  United  States, 

74  F.  Supp.  129 
South    Carolina   State  HigJizvay   Deft.   v.    United 

States, 

(Unreported,    Eastern    Dist.    S.    Carolina,   June 

15,  1948) 

Employers'  Fire  Ins.  Co.  et  al.  z'.  United  States  et  al., 
167  F.  (2nd)  655;  (reversing  Rusconi  v.  United 
States,  74  F.  Supp.  723) 

Furtlier,  counsel  has  been  advised  that  the  United  States 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  on  June  3, 
1948,  handed  down  an  opinion  supporting  appellants'  con- 
tention and  reversing  the  decision  in  Old  Colony  Ins.  Co. 
vs.  United  States,  74  F.  Supp.  723.  This  decision,  how- 
ever, has  not  been  read  by  counsel  for  appellants  and  is  still 
unreported. 
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In  reaching  the  conckision  contended  for  by  the  appel- 
lants, the  courts  have  advanced  several  sound  reasons. 

In  the  case  of  Niagara  Fire  Insurance  Co.  vs.  United 

States,  supra.  Judge  Medina,  said: 

As  said  by  Judge  Cardoza,  writing  for  the  New  York 
Court  of  Appeals  in  Anderson  vs.  Hayes  Construction 
Co.,  243  N.  Y.  140,  153  N.  E.  28,  29  (1926):  "The 
exemption  of  the  sovereign  from  suit  involves  hardship 
enough  where  consent  has  been  withheld.  We  are  not 
to  add  to  its  rigor  by  refinement  of  construction  where 
consent  has  been  announced.'' 

This  same  language  of  Judge  Cardoza  was  quoted  with 
approval  as  applicable  to  determination  of  the  proper  con- 
struction of  the  Federal  Tort  Claims  Act  in  the  case  of 
South  Carolina  Higlnvay  Dept.  et  al.  vs.  United  States, 
supra,  and  by  this  court  in  Employers'  Fire  Insurance  Co. 
et  al.  vs.  United  States  et  al,  supra. 

In  the  case  of  Insurance  Compan}-  of  North  America 
vs.  United  States,  supra,  the  court  said: 

A  clearer  or  more  sweeping  waiver  of  immunitv  than 
that  contained  in  Sec.  410  of  the  Act,  28  USC  931,  is 
not  easily  phrased.  Jurisdiction  is  granted  "on  any  claim 
against  the  United  States  .  .  .  under  circumstances  where 
the  United  States,  if  a  private  person,  would  be  liable 
to  the  claimant  for  such  damage  ...  in  accordance  with 
the  law  of  the  place  where  the  act  or  omission  occurred," 
and  further,  "the  United  States  shall  be  liable  in  respect 
of  such  claims,  to  the  same  claimants,  in  the  same  man- 
ner, and  to  the  same  extent  as  a  private  individual  under 
like  circumstances.  .  .  ."  That  can  mean  here  no  less 
than  it  says — that  the  United  States  may  be  sued  for 
torts  of  negligence  whenever  an  individual  in  \"irginia 
may  be  sued.  So  bald  is  this  declaration  (^f  suea1)ility 
that  no  ground  for  construction  seems  availa])le.  N^o  inti- 
mation arises  to  outlaw  a  subrogee  and  concededly  \Mr- 
ginia  would  allow  him  to  sue. 
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In  the  case  of  AVojciuk  et  al.  vs.  United  States  et  al., 

supra,  the  court  said : 

Furthermore,  the  history  of  the  tort  claims  legislation 
strongly  indicates  there  is  no  proper  basis  for  the  nar- 
row construction  urged  by  the  government.  Congress 
was  greatly  burdened  by  the  large  number  of  claims, 
based  upon  alleged  negligence  by  employees  of  the  feder- 
al government,  presented  at  every  Congressional  session. 
Senators  and  Representatives  were  forced  to  spend  on 
these  multitidinous  claims  an  aniount  of  time  dispropor- 
tionate to  their  relative  importance.  When  the  Legislat- 
ive Reorganization  Act  of  1946,  60  Stat.  812,  was 
passed,  Title  IV  thereof  was  the  Federal  Tort  Claims 
Act.  Members  of  Congress  undoubtedly  sighed  in  relief 
over  the  shift  of  the  burden  of  determining  merits  of 
such  ne,q'li^ence  claims  to  the  federal  courts.  It  would  be 
a  strained  and  unwarranted  interpretation  of  the  inten- 
tion of  Congress  to  say  it  planned  to  give  the  district 
courts  jurisdiction  of  cases  brought  by  claimants  orig- 
inally suffering  loss,  but  to  reserve  to  itself  the  consid- 
eration of  the  claims  of  those  standing  in  the  shoes  of 
original  claimants  by  operation  of  law. 

The  reasoning  of  the  court  in  the  above  case  was  sanc- 
tioned by  this  court  in  Employers'  Fire  Ins.  Co.  vs.  United 
States,  supra,  when  the  court  said: 

When  the  Legislative  Reorganization  Act  of  1946, 
60  Stat.  812,  v\^as  passed.  Congress  shifted  the  burden 
of  determining-  negligence  claims  to  the  Federal  Courts 
in  Title  IV  of  that  Act,  namely,  the  Federal  Tort  Claims 
Act.  Congress  must  have  had  in  mind  the  existence  of 
liability  insurance  and  of  the  then  existing  practice  in 
regard  to  subrogated  claims.  In  fact,  the  attention  of 
the  House  Claims  Committee  was  specifically  directed 
to  the  point  by  the  Assistant  Attorney  General.  Llad 
Congress  intended  to  exclude  subrogated  claims,  it 
could  have  made  provision  similar  to  that  in  the  Foreign 
Claims  Act,  31  USCA  s  244  (d),  which  contains  the 
phrase,  "including  claims  of  insured  but  excluding 
claims  of  subrogees."  We  think  that  with  this  historical 
background  the  failure  to  expressly  exclude  subro,2:ated 
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claims  is  strong  evidence  of  an  intention  to  include  them. 
It  does  not  seem  reasonable  to  suppose  Congress  intend- 
ed to  transfer  the  power  of  determining  original  claims 
to  the  Federal  Courts  and  to  retain  for  itself  the  deter- 
mination of  claims  of  subrogees. 

In  the  case  of  the  South  Carolina  State  Highway  Dept. 

et  al.  vs.  United  States  of  America   (unreported),  Judge 

Waties  Waring  said: 

There  is  no  reason  or  just  basis  for  taking  the  position 
that  the  government  is  liable  and  must  respond  in 
damages  for  the  tortious  acts  of  its  employees  to  one 
who  did  not  have  the  foresight  to  protect  himself  by 
insurance,  but  that  for  equally  negligent  and  tortious 
acts  it  is  saved  from  reimbursement  where  prudence  has 
effected  insurance  coverage.  Would  not  this  put  a  pre- 
mium upon  fraud  and  deception  whereby  insurance  cov- 
erage would  be  kept  secret  and  real  parties  in  interest 
would  be  concealed,  because  to  show  the  truth  would 
negative  a  just  claim.  And  so  I  am  constrained  not  merely 
by  weight  of  reasoned  authority,  but  also  by  a  sense  of 
common  fairness  and  justice  to  hold  the  insurance  com- 
panies, the  subrogees  in  this  case,  are  entitled  to  become 
plaintiffs  in  their  own  ri2;hts  and  names,  and  I  refuse 
to  grant  the  motion  to  dismiss. 

2.  Lcgislatwe  Jiistory  of  flic  statute  supports  iiuinsioji 
of  subrogees  as  claimants. 

In  the  case  of  Niagara  Fire  Insurance  Co.  et  al.  vs. 
United  States,  supra,  the  opinion  of  Judge  Medina  con- 
tains a  thorough  analysis  of  the  legislative  history  of  the 
Federal  Tort  Claims  Act  and  a  comparison  of  that  act 
with  analogous  acts  governing  other  kinds  of  claims 
against  the  United  States.  The  court  concluded : 

Accordingly,  the  plain  meaning  of  the  words  of  the 
statute,  the  intention  of  the  Congress  as  manifested  in 
its  legislation  on  other  allied  and  analogous  subjects,  the 
historical  background  of  the  Act  itself  and  the  reasons 
which  led  to  its  enactment,  all  point  in  the  same  diection. 
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Section  931  must  be  deemed  to  have  conferred  upon 
the  appropriate  district  courts  jurisdiction  to  entertain 
and  determine  the  claims  of  subrogees.  This  conckision 
would  seem  also  to  dispose  of  the  defenses  to  the  effect 
that  plaintiffs  are  not  the  real  parties  in  interest. 

This  court  has  sanctioned  the  conclusion  of  the  above 

case  in  its  opinion  in  Employers'  Fire  Insurance  Co.  et  al. 

vs.  United  States  et  al.,  supra,  saying: 

The  narrow  construction  urged  by  the  Government 
finds  no  basis  in  the  legislative  history  of  the  Federal 
Tort  Claims  Act  nor  in  a  comparison  with  analogous 
federal  legislation.  Prior  to  the  enactment  of  the  Federal 
Tort  Claims  Act,  certain  categories  of  claims,  not  in 
excess  of  $1,000.00  were  disposed  of  administratively 
by  virtue  of  the  Small  Tort  Claims  Act.  Claims  in  excess 
of  $1,000.00  were  presented  directly  to  Congress.  The 
Small  Tort  Claims  Act  provided  that  the  head  of  each 
department  could  determine  any  claim  "on  account  of 
damage  to  or  loss  of  privately  owned  property  where 
the  amount  of  the  claim  does  not  exceed  $1,000.00."  In 
coniicction  with  this  lanr-uage,  the  problem  arose  as  to 
whether  subrogated  claims  were  included,  and  the  At- 
torney General,  on  June  29,  1932,  rendered  an  opinion 
tliat  claims  of  subrogees  were  covered  by  the  statute. 
(36  Op.  Atty.  Gen.  553)  This  interpretation  of  language 
nearly  identical  to  that  employed  in  the  Federal  Tort 
Claims  Act  was  consistently  followed  by  Congress  in 
appropriating  sums  of  money  for  the  payment  of  sub- 
rogated claims  thus  certified ;  and  moreover,  a  like 
interpretation  was  placed  by  the  Comptroller  General  on 
other  statutes  in  pari  materia,  containing  the  language 
"on  account  of  damage  to  or  loss  of  privately  owned 
property."  19  Comp.  Gen.  503,  506-7,  Nov.  18,  1939; 
21  Comp.  Gen.  341,  Oct.  17,  1941;  22  Comp.  Gen.  611, 
Jan.  7,  1943.  See  Niagara  Fire  Ins.  Co.  vs.  United 
States,   (S.  D.,  N.  Y.)   March  22,  1948. 

Since  the  enactment  of  the  Federal  Tort  Claims  Act  on 

August  2,  1946,  and  the  commencement  of  litigation  in- 
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volving  the  claims  of  subrogee  claimants  under  that  act, 
the  House  and  Senate  Judiciary  Committees  have  had 
under  consideration  legislative  bills  to  completely  revise 
Title  28  of  the  United  States  Code,  which  includes  the 
Federal  Tort  Claims  Act. 

Chapter  646,  Public  Law  77Z,  80th  Congress. 

The  bill  containing  this  complete  revision,  second  ses- 
sion, was  finally  passed  by  the  Senate  on  June  12,  1948, 
with  amendments  concurred  in  by  the  House  on  June  16, 
1948.  It  was  approved  by  the  President  on  June  25,  1948, 
to  become  effective  on  September  1,  1948. 

Several  revisions  were  made  in  the  Federal  Tort  Claims 
Act.  It  is  significant  that  the  language  of  the  Act  con- 
strued by  this  court  and  the  several  district  courts  was  not 
changed.  And  although  there  were  changes  in  phraseology 
of  the  section  listing  the  twelve  exceptions  from  the  Act, 
there  was  no  change  to  include  subrogees  as  an  exception. 
(Title  28,  U.  S.  C,  Congressional  Service,  pp.  1934-1937, 
1636-1639,  1571) 

Congress  must  have  been  aw^are  of  the  litigation  involv- 
ing subrogee  claimants  under  the  act. 

The  Act  was  amended  as  late  as  June  12,  1948,  by  the 
Senate.  Had  Congress  intended  to  exclude  subrogees  as 
claimants,  it  certainly  would  have  done  it  at  the  time  of 
complete  revision  of  Title  28. 

3.  Doctrine  of  Exprcssio  Uniits  Est  E.vcliisio  .Ufcn'iis 
supports  iiniiisioii  of  subrogees  as  claiiuaiits. 

In  the  case  of  W'ojciuk  et  al.  vs.  United  States  et  al., 

supra,  the  court  said. 

Congress  exercised  great  care  in  designating  twelve 
different  categories  of  claims  which  the  Federal  Tort 
Claims  Act  was  not  intended  to  cover.  The  claims  here 
in  (|Ucstion  were  not  included  in  an}'  such  classification. 
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The  familiar  maxim  of  interpretation,  cxprcssio  iiiiius 
est  cxclusio  altevius,  may  be  invoked.  It  is  my  opinion 
that  plaintiff  Casualty  Company,  as  a  subrogee  of 
Wojciuk,  is  a  proper  claimant  under  the  act. 

And  this  reasoning  in  support  of  appellants'  contention 
has  been  sanctioned  by  this  court  in  Employers'  Fire  In- 
surance Co.  vs.  United  States,  supra,  when  the  court  said : 

In  the  Federal  Tort  Claims  Act,  Congress,  though 
granting  jurisdiction  generally  to  the  Federal  Courts 
to  render  judgment  on  "any  claim,"  designated  twelve 
categories  of  claims  to  which  the  Federal  Tort  Claims 
Act  was  not  meant  to  apply.  Claims  of  subrogees  were 
not  included  therein.  Had  Congress  intended  to  exclude 
subrogated  claims,  it  would  have  undoubtedly  designated 
them  as  one  of  the  categories  which  the  Act  was  not 
meant  to  cover. 

Based  on  the  foregoing  authorities  appellants  submit  in 
conclusion  that  the  Federal  Tort  Claims  Act  includes  sub- 
rogee insurers  as  claimants  within  its  scope  and  effect. 
C.     UNDER    MONTANA    LAW,    AN    INSURER, 
COMPELLED   TO   PAY  AN   INSURED   BE- 
CAUSE OF  DAMAGE  CAUSED   BY  A  TORT 
FEASOR,  IS  SUBROGATED  PRO  TANTO  TO 
THE  INSURED'S  RIGHT  OF  ACTION  TO  RE- 
COVER FROM  THE  TORT  FEASOR  AND  IS 
A    NECESSARY    AND    PROPER    PARTY    TO 
THE  CAUSE  OF  ACTION. 
The  section  of  the  Federal  Tort  Claims  Act  conferring 
jurisdiction  on  the  federal  district  courts  empovv^rs  them 
to  hear,  determine  and  render  judgment  on  tort  claims 
against  the  United  States  "under  circumstances  where  the 
United  States,  if  a  private  person,  would  be  liable  to  the 
claimant  for  sucli  damage,  loss,  injury,  or  death  in  accord- 
ance zvi'tli  the  lazv  of  the  place  where  the  act  or  oiuissioii 
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occurred."  Thus,  the  Montana  law  governing  the  rights 
of  an  insurer  as  a  subrogee  is  made  appHcable  to  this  case. 
It  has  long  been  settled  in  Montana  that  when  an  in- 
surer is  compelled  to  pay  an  insured  because  of  a  loss  or 
damage  to  property  caused  by  negligence  of  another,  the 
insurer  is  subrogated  /to  tanto  to  the  insured's  right  of 
recovery  against  the  tort  feasor. 

This  rule  was  first  announced  in  ^lontana  in  the  case 
of  Caledonia  Insurance  Co.  vs.  Northern  Pacific  Ry.  Co., 
32  Mont.  46,  79  Pac.  544,  the  defendant's  negligence 
destroyed  a  building  owned  by  the  insured,  Harn,  valued 
at  $1,068.00,  for  which  loss  the  plaintiff  insurance  com- 
pany paid  the  insured  $800.00  under  the  insurance  con- 
tract. The  insurance  company  then  sued  separately  and  in 
its  own  name  to  recover  the  amount  of  this  payment  from 
the  tort  feasor.  In  deciding  this  case,  the  Montana  Su- 
preme Court  said : 

The  next  inquiry  is.  Was  such  a  cause  of  action 
assignable?  For  subrogation  is  merely  an  equitable 
assignment,  or  an  assignment  by  operation  of  lavv\  Sec- 
tion 1351  of  the  Civil  Code  provides:  "A  thing  in  action 
arising  out  of  the  violation  of  a  right  of  property,  or  out 
of  an  obligation,  may  be  transferred  by  the  owner."  It 
is  clear  in  this  instance  Mrs.  Plarn's  cause  of  action 
arose  out  of  the  violation  of  a  right  of  proper tv,  and 
such  a  right  of  action  or  thing  in  action,  is  declared  ])v 
this  section  assignable.  ...  A  general  rule  respecting 
the^  extent  of  the  right  acquired  bv  subrogation  in  an 
action  of  this  character  is  given  in  27  Am.  &  Eng.  Enc. 
of  Law  (2nd  Ed.)  260,  as  follows:  "If  insured  bmldings 
or  otlier  property  are  destroyed  through  the  fault  or 
negligence  of  some  person  other  than  the  owner,  the 
insurance  company  upon  payment  of  the  loss,  will  be 
subrogated  to  the  right  of  the  owner  to  recover  from 
the  wrongdoer.  This  right  of  subrogation  is  frequentlv 
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enforced  against  railroad  companies  which  have  become 
Hable  to  the  owners  of  property  on  account  of  fires 
caused  by  their  locomotives.  And  in  some  jurisdictions 
the  right  is  confirmed  by  statute.  The  rights  of  the 
insurer  against  the  wrongdoer  can  be  no  greater  than 
those  of  the  insured,  and  its  recovery  will  be  limited 
to  the  amount  which  it  has  paid  on  the  loss." 

The  same  language  of  the  Montana  code  quoted  by  the 
court  first  appeared  in  the  Civil  Code  of  1895,  has  been 
re-enacted  in  successive  codes,  and  is  now  Section  6805 
of  the  Revised  Codes  of  Montana  1935. 

The  rule  of  the  Caledonia  Case  was  recognized  and  ap- 
plied by  the  Montana  Federal  District  Court  in  Gaugler 
vs.  Chicago  M.  &  P.  S.  Ry.  Co.,  197  Fed.  Rep.  79.  In  that 
case,  four  non-resident  insurance  companies,  compelled  to 
pay  part  of  loss  caused  by  defendant's  negligence,  joined 
with  the  insured  in  the  cause  of  action  to  recover  from  the 
tort  feasor.  The  question  was  whether  or  not  the  defendant 
could  remove  the  cause  from  the  state  to  the  Federal  court 
on  grounds  of  diversity  of  citizenship  on  a  separable  con- 
troversy. Tlie  court,  making  a  thorough  analysis  of  the 
Montana  law,  said : 

Tliese  insurers  by  subrogation  are  equitable  assignees, 
proportionate  to  the  payments  by  them  made  to  the 
insured,  of  parts  of  the  insured's  right  of  action  against 
the  defendant,  the  insured  retaining  part  to  himself. 
This  assignment  takes  on  all  the  aspect,  in  effect,  of  one 
bv  the  most  formal  and  express  deed.  Hall  vs.  Railwav 
Co.,  U  Wall.  370,  20  L.  Ed.  594;  Railwav  Co.  vs.  In- 
surance Co.,  139  U.  S.  235,  11  Sup.  Ct.  554,  35  L.  Ed. 
154;  Railway  Co.  vs.  Car  Co.,  139  U.  S.  87,  11  Sup. 
Ct.  490,  35  L.  Ed.  97;  Wager  vs.  Insurance  Co.,  150 
U.  S.  108,  14  Sup.  Ct.  55,  ^3,7  L.  Ed.  1013;  U.  S.  vs. 
Tobacco  Co.,  166  U.  S.  474,  17  Sup.  Ct.  619,  41  L.  Ed. 
1081. 

How  these  assignees  shall  assert  their  partial  interests 
is  a  matter  of  parties  and  process,  and  depends  upon  the 
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laws  of  Montana;  for  therein,  and  by  virtue  of  the  con- 
formity statute,  in  common  hwv  causes  the  Federal 
courts  follow  the  state  law  wherein  the  court  is  held. 
Thompson  vs.  Railway  Co.,  6  Wall.  138,  18  L.  Ed.  765; 
Albany,  etc.  vs.  Lundbero-,  121  U.  S.  454,  7  S.  Ct.  958, 
30  L.  Ed.  982;  Delaware  Co.  vs.  Safe  Co.,  133  U.  S. 
488,  10  S.  Ct.  399,  33  L.  Ed.  674;  Glenn  vs.  Marburv, 
145  U.  S.  508,  12  S.  Ct.  914,  36  L.  Ed.  790;  Railway 
Co.  vs.  Eckman,  187  U.  S.  434,  23  S.  Ct.  211,  47  L.  Ed. 
245.  These  cases  declare  the  rule  that,  though  an  as- 
signee of  a  chose  in  action  whose  right  is  equitable  in 
that  the  legal  title  is  in  the  assignor  might  sue  in  equity 
and  at  common  law  must  sue  in  the  name  of  the  assign- 
or, yet,  if  the  state  law  permits  him  to  sue  in  his  own 
nam.e,  it  furnishes  a  complete  and  adequate  remedy,  and 
he  cannot  merely  because  his  interest  is  an  equitable  one 
maintain  a  suit  in  equity  therefor  in  the  federal  courts 
on  removal  or  otherwise.  So  that  if  the  laws  of  Montana 
authorize  the  maintenance  of  this  action  as  brought, 
and  if  the  insurers  are  not  mere  nominal  parties  other- 
wise fully  represented  in  the  action,  this  court  is  without 
jurisdiction,  and  the  case  must  be  remanded. 

The  point  here  involved  does  not  seem  to  have  been 
expressly  decided  by  the  Montana  Supreme  Court,  but 
in  Caledonia  Insurance  Co.  vs.  Railway  Co.,  32  Mont. 
46,  70  Pac.  544,  an  insurance  company  appears  to  have 
maintained  without  question  an  action,  in  its  own  name 
and  alone,  against  a  trespasser  for  recovery  for  a  partial 
loss  payment  Iw  it  made  to  the  insured.  And  it  is  com- 
mon knowledge  of  tlie  l)ench  and  bar  of  Montana,  that 
on  the  theory  that  assignees  in  whole  or  in  part  of  a 
chose  in  action  are  real  parties  in  interest  witliin  the 
statutes  of  tlie  state,  since  the  enactments  of  said  stat- 
utes, assignees  of  tlie  entire  chose  have  sued  in  their  own 
names  and  assignees  of  part  thereof  have  sued  jointly 
with  their  assignors  in  the  names  of  both,  either  without 
question  or  questioned  unavailingly.  Statutes  like  Mon- 
tana's are  for  the  purpose  of  changing  the  common  law 
rule  that  rights  of  action  are  not  transferable,  and  that 
all  actions  slunild  be  prosecuted  by  or  in  the  name  of 
the  holder  of  the  legal  title  to  the  cause  of  action,  under 
which  rule  an  assignee  of  the  whole  was  compelled  to 
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sue  at  law  in  the  name  of  the  assignor,  and  an  assignee 
of  part  had  no  standing  in  a  court  of  law,  but  in  some 
cases  could  resort  to  equity.  Blending  law  and  equity  in 
one  form  of  civil  action,  such  statutes  adopt  the  equity 
rule  in  respect  to  parties — the  action  to  be  prosecuted 
in  the  name  of  and  by  the  owner  of  the  beneficial  inter- 
est in  the  chose,  who  is  entitled  to  the  thing  sued  for, 
and  by  reason  thereof  is  the  real  party  in  interst.  See 
30  Cyc.  47  et  seq.  83.  .  .  .  Under  like  statutes  to  those 
aforesaid  of  Montana,  it  is  generally  held  that  insurers 
who  have  paid  part  of  a  loss  may  join  with  the  insured 
in  an  action  in  the  names  of  all  against  the  trespasser 
to  recover  the  whole  loss.  Insurance  Co.  vs.  Railway 
Co.,  45  Or.  53,  76  Pac.  1075,  67  L.  R.  A.  161,  2  Ann 
Cas.  360;  Fairbanks  et  al.  vs.  RaiKvay  Co.,  115  Cal.  579, 
47  Pac.  450;  Wunderlich  et  al.  vs.  Railway  Co.,  93  Wis. 
132,  66  N.  W.  1144;  Railway  Co.  vs.  Insurance  Co.,  53 
Neb.  514.  73  N.  W.  950;  Railway  Co.  vs.  Miller,  27 
Tex.  Civ.  Aop.  344,  66  S.  W.  139;  Insurance  Co.  vs. 
Railway  Co.!  41  S.  C.  408,  19  S.  E.  859,  44  Am  St. 
Rep.  725 ;  See,  also.  First,  etc.,  Society  vs.  RaiKvay  Co. 
(C.  C. )  7  Fed.  260;  Insurance  Co.  vs.  Railway  Co. 
(C.  C.)  101  Fed.  509.  These  statutes  abolish  the  fric- 
tions and  technical  rules  of  the  common  law  in  relation 
to  assignments,  parties  and  process,  and  simplify  forms, 
procedure,  and  proceedings.  They  make  for  convenience 
and  justice  to  all  parties.  The  reasons  for  said  rules 
failing,  the  rules  fail  with  them.  Use  plaintiffs  have  no 
place  in  actions  in  Montana.  The  insured  cannot  sue  to 
the  use  of  the  insurers  and  the  insurers  cannot  sue  to 
their  use  in  the  name  of  the  insured. 

I  am  of  the  opinion  that  the  plaintiffs  herein,  co- 
owners  of  the  insured's  right  of  action,  were  not  only 
authorized  by  the  state  law  to  sue  jointly  as  they  did, 
but  were  compelled  to  do  so.  One  compelled  to  join  and 
joined  in  an  action,  and  having  a  substantial  interest 
therein,  is  not  a  nominal,  but  a  necessary  or  indispen- 
sable ])arty,  whose  citizenship  must  be  rer^arded  when 
jurisdiction  depends  on  citizenship;  for  he  sues  not  by  a 
representative  nor  by  representation  binding  him   and 
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bound  for  him,  but  in  his  individual  capacity.  He  is  a 
real  party  in  interest. 

Based  on  the  foregoing  authorities,  the  appellants  sub- 
mit that  under  Montana  law,  made  applicable  to  this  cause 
of  action  by  the  Federal  Tort  Claims  Act,  an  insurer  com- 
pelled to  pay  an  insured  because  of  damage  caused  by  a 
tort  feasor,  is  subroj:^ated  pro  fan  to  to  the  insured's  right 
of  action  to  recover  from  the  tort  feasor  and  is  a  necessary 
and  proper  party  to  the  cause  of  action;  and  that  the 
Decision  and  Order  of  the  court  below  is  in  error  in  dis- 
missing the  action  of  the  appellant,  The  Home  Insurance 
Conipany,  New  York. 

VI. 
CONCLUSION 

The  appellants  submit  that  since  a  subrogee  insurer  has 
a  right  of  recovery  against  a  tort  feasor  under  jMontana 
law,  such  subrogee  insurer  is  a  claimant  witliin  the  scope 
and  effect  of  the  Federal  Tort  Claims  Act  and  a  necessary 
and  proper  party  to  a  cause  of  action  under  that  act.  The 
Decision  and  Order  of  the  court  below  dismissing  the 
cause  of  action  of  the  appellant,  The  Home  Insurance 
Company,  New  York,  both  individually  and  in  its  repre- 
sentative capacity,  is,  therefore,  in  error  and  should  be 
reversed  by  this  court,  and  this  cause  of  action  remanded 
to  the  court  below  for  further  procedings  accordingly. 

This  brief  is  filed  for  and  on  behelf  of  the  appellants. 
Cascade  County,  Montana,  and  The  Home  Insurance 
Company,  New  York,  both  individually  and  in  its  repre- 
sentative capacity,  and  each  of  them,  in  connection  with 
this  appeal  taken  by  and  allowed  to  said  ])arties. 
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Respectfully  submitted, 

H.  R.  EICKEMEYER 
429  Ford  Building- 
Great  Falls,  Montana 


SMITH  &  SMITH 
411-415  Ford  Builiing 
Great  Falls,  Montana 
Attorneys  for  Appellants. 
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2  Ermelindo  Escohedo  and  Leo  Escohedo 

In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Montana,  Billings  Division 

No.  953 

UNITED  STATES  OF  AJVIERICA, 

Libelant, 

vs. 

ONE' 1947  MODEL  FORD  V8  STATION  WAGON 
AUTOMOBILE,  Motor  Number  20  327,  bear- 
ing Montana  1947  License  Number  22-T1307, 
together  with  its  tools,  parts,  accessories  and 
appurtenances  (Seized  from  Ralph  Melendrez, 
Enierlindo  Escohedo  and  Leo  Escohedo), 

Libelees. 

Be  It  Remembered  that  on  April  23,  1947,  a  Libel 
of  Information  was  duly  filed  herein,  being  in  the 
words  and  figures  following,  to  wit :     [2*] 

[Title  of  District  Court  and  Cause.] 

LIBEL  OF  INFORMATION 

To  the  Honorable,  the  Judge  of  the  District  Court 
;   of  the  United  States,  in  and  for  the  District 
of  Montana: 

The  United  States  of  America,  in  its  own  right, 
by  Franklin  A.  Lamb,  Assistant  Attorney  of  the 
United  States,  in  and  for  the  District  of  Montana, 
its  proctor,  brings  this  libel  of  information  against 


*Page  numbering  appsaring  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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the  libelees  above  named,  and  against  all  persons 
lawfully  intervening  for  their  interest  therein,  in 
a  civil  cause  of  forfeiture,  for  a  breach  of  the 
Indian  Liquor  Laws  of  the  United  States  of  Amer- 
ica, and  upon  information  and  belief  alleges  as 
follows : 

1. 
That  at  all  times  herein  mentioned  the  libelant 
was  and  now  is  a  sovereign  power;  and  that  the 
above-entitled  Court  has  jurisdiction  herein  for  the 
reason  that  the  United  States  is  the  party  libelant, 
and  said  cause  is  brought  under  the  Indian  Ijiquor 
Laws  of  the  United  States  of  America. 

IL 

That  on  or  about  the  12th  day  of  April,  1947,  on 
the  Northeast  Quarter  of  the  Southeast  Quarter  of 
Section  3,  [3]  Township  2  South,  Range  33  East, 
Montana  Principal  Meridian,  in  the  County  of  Big 
Horn,  being  the  land  on  the  right  side  of  the  road, 
and  the  North  Half  of  the  Southwest  Quarter,  Sec- 
tion 2,  Township  2  South,  Range  33  East,  Montana 
Principal  Meridian,  in  the  County  of  Big  Horn, 
being  the  land  on  the  left  side  of  the  road,  at  a 
])oint  on  the  county  road  about  2.9  miles  from  the 
city  of  Hardin,  in  the  County  of  Big  Horn,  within 
the  boundaries  of  the  Crow  Indian  Reservation,  in 
the  State  and  District  of  Montana,  and  within  the 
jurisdiction  of  this  Court,  Louis  B.  Harwood,  Spe- 
cial Officer,  U.  S.  Indian  Service,  and  William 
Grudzinski,  Police  Officer  for  the  City  of  Hardin, 
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Montana,   seized,   on   land   the   following   described 
automobile  and  motor  vehicle,  to  wit : 

One  1947  Model  Ford  V8  Station  Wagon 
Automobile,  Motor  Number  20  327,  bearing 
Montana  1947  License  Nmnber  22-T1307,  to- 
gether with  its  tools,  parts,  accessories  and 
appurtenances. 

III. 

That  previous  to  the  seizure  above-described, 
Ralph  Melendrez,  Ermelindo  Escohedo  and  Leo 
Escohedo  had  wilfully,  wrongfully  and  unlawfully 
introduced  and  conveyed  into  said  Crow  Indian 
Reservation,  which  said  Indian  Reservation  was  at 
all  times  herein  mentioned,  ever  since  has  been, 
and  now  is  Indian  country,  a  quantity  of  a  certain 
vihous  and  intoxicating  liquor,  to  wit :  wine,  a  more 
particular  description  of  said  vinous  and  intoxicat- 
ing liquor  being  to  this  informant  unlviiown,  hy 
means  of  said  automobile  and  motor  vehicle,  and 
at  said  time  and  place  the  said  Ralph  Melendrez, 
Ermelindo  Escohedo  and  Leo  Escohedo  were  then 
arid  there  in  the  possession  of  said  vinous  and  intoxi- 
cating liquor  in  said  automobile  and  motor  vehicle, 
which  was  then  and  there,  and  had  been  theretofore, 
ubcd  in  introducing  and  conveying  said  vinous  and 
intoxicating  liquor,  [4]  as  aforesaid,  into  said  In- 
dian country,  where  the  introduction  thereof  is,  and 
was,  at  all  of  the  times  herein  mentioned,  prohibited 
by  treaty  and  Federal  statute  and  contrary  to  the 
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form,  force  and  effect  of  tbe  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America. 

IV. 

That  by  reason  of  the  premises  the  said  automo- 
bile and  motor  vehicle  has  become  and  now  is  sub- 
ject to  forfeiture  and  condemnation ;  and  that  before 
the  commencement  hereof  the  seizure  above  men- 
tioned was  adopted  by  the  Superintendent  of  Indian 
Affairs  of  the  said  Crow  Indian  Reservation,  and 
said  automobile  and  motor  vehicle  is  now  in-  hi^ 
possession  and  stored  at  the  Agency  Garage  at  OroW 
Agency,  Big  Horn  County,  Montana. 

Wherefore,  libelant  prays  that  due  process  issue 
herein  to  enforce  said  forfeiture ;  that  a  time  and 
place  be  fixed  for  the  trial  and  hearing  of  this  libel 
upon  due  notice  to  all  persons  concerned  in  interest 
to  appear  and  show  cause  at  the  return  day  of  the 
process  why  the  forfeiture  should  not  be  decreed 
and  that  upon  said  hearing  said  automobile  and 
motor  vehicle  be  condemned  and  forfeited  to  the 
United  States  and  that  the  same  be  sold  or  otherwise 
disposed  of  as  provided  by  law. 

FRANKLIN  A.  LAMB, 

Assistant  Attorney  of  the  United  States, 
in  and  for  the  District  of  Montana. 
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United  States  of  America, 
District  of  Montana — ss. 

Franklin  A.  Lamb,  being  first  duly  sworn,  on 
oath,  deposes  and  says : 

That  he  is  a  duly  appointed,  qualified  and  acting 
Assistant  Attorney  of  the  United  States,  in  and  for 
the  District  [5]  of  Montana,  and  as  such,  makes  this 
verification  to  the  foregoing  libel  of  information; 
that  he  has  read  the  said  libel  of  information;  and 
knows  the  contents  thereof,  and  that  the  same  is 
true  to  the  best  of  his  knowledge,  information  and 
belief. 

FRANKLIN  A.  LAMB. 

Subscribed  and  sworn  to  before  me  this  22nd  day 
of  April,  1947. 

[Seal]  DALE  F.  GALLES, 

Notary  Public  for  the  State  of  Montana,  Residing 
in  Billings,  Montana. 

My  commission  expires  April  15,  1949. 

[Endorsed] :  Filed  April  23,  1947.     [6] 
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Thereafter,  on  May  2,  1947,  an  Information  was 
duly  filed  in  Criminal  Case  No.  7779,  United  States 
of  America  vs.  Ralph  Melendrez,  Ermelindo  Esco- 
bedo  and  Leo  Escobedo,  in  the  words  and  figures 
following,  to  wit :  [7] 

[Title  of  District  Court  and  Cause.] 

No.  7779 

INFORMATION 

The  United  States  Attorney  Charges: 

Count  One 

(Introducing) 

(25-241) 

(Max:  1  yr.  and  $500) 

That  the  above-named  defendants  Ralph  Melen- 
drez, Ermelindo  Escobedo  and  Leo  Escobedo,  whose 
true  names  are  to  the  informant  aforesaid  unknown, 
on  or  about  the  12th  day  of  April,  1947,  within  the 
boundaries  of  the  Crow  Indian  Reservation,  in  the 
State  and  district  of  Montana,  and  within  the  juris- 
diction of  this  Court,  did,  then  and  there,  wilfully, 
wrongfully  and  unlawfully  introduce  into  said  Crow 
Indian  Reservation  a  quantity  of  a  certain  vinous 
and  intoxicating  liquor,  to  wit:  wine,  the  exact 
quantity  and  character  of  which  are  to  the  inform- 
ant aforesaid  unknown,  the  said  (row  Indian  Res- 
ervation then  and  there  being  an  Indian  country 
and  under  the  exclusive  jurisdiction  of  tlie  United 
States;  contrary  to  the  form,  force  and  effect  of 
the  statute  in  such  case  made  and  provided,  and 
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against  tlie  peace  and  dignity  of  the  United  States 
of  America.     [8] 

Count  Two 

(Possession) 

(25-244) 

(Max:  lyr.  and  $500) 

That  said  Ralph  Melendrez,  Ermelindo  Escobedo 
and  Leo  Escobedo,  whose  true  names  are  to  the 
informant  aforesaid  unknown,  on  or  about  the  12th 
day  of  April,  1947,  within  the  boundaries  of  the 
Crow  Indian  Reservation,  in  the  State  and  district 
of  Montana,  and  within  the  jurisdiction  of  this 
Court,  a  more  particular  description  thereof  being 
to  this  informant  unlaiown,  did,  then  and  there, 
wilfully,  wrongfully  and  unlawfully  have  in  their 
possession  a  quantity  of  a  certain  vinous  and  itoxi- 
cating  liquor,  to  wit:  wine,  the  exact  quantity  and 
character  of  which  are  to  the  informant  aforesaid 
unknown,  the  said  Crow  Indian  Reservation  then 
and  there  being  Indian  country  where  the  introduc- 
tion of  intoxicating  liquor  is,  and  at  all  of  the  time 
herein  mentioned,  was,  prohibited  by  treaty  and 
Federal  statute,  and  under  the  exclusive  jurisdiction 
of  the  United  States;  contrary  to  the  form,  force 
and  effect  of  the  Statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America, 

FRANKLIN  A.  LAMB, 

Assistant  Attorney  of  the  United  States, 
in  and  for  the  District  of  Montana. 

[Endorsed]  :  Filed  May  2,  1947.     [9] 
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Thereafter,  on  June  17,  1947,  the  Answer  of  Er- 
melindo  Escobedo,  et  al,  was  duly  filed  herein,  in 
the  words  and  figures  following,  to  wit : 

[Title  of  District  Court  and  Cause.] 

No.  953 

ANSWER  OF  EEMELINDO  ESCOBEDO,  LEO 
ESCOBEDO  AND  WALTER  McLAUGH- 
LIN,  DOING  BUSINESS  AS  MOUNTAIN 
STATES  INSURANCE  COMPANY,  LIEN 
CLAIMANT 

Comes  now  Ermelindo  Escobedo  and  Leo  Esco- 
bedo, two  of  the  above  named  Libelees,  and  Walter 
McLaughlin,  doing  business  as  Mountain  States 
Insurance  Company,  lien  claimant,  and  answering 
the  Libel  of  Information  herein,  admit,  deny  and 
allege  as  follows: 

1.  Admit  the  allegations  of  Paragraphs  1  and  2, 
thereof. 

2.  Answering  Paragraph  3,  thereof,  these  an- 
swering Libelees  and  lien  claimant  deny  that  pre- 
vious to  the  seizure  above  described,  or  at  any  other 
time,  or  at  all,  that  Ermelindo  Escobedo  and  Leo 
Escobedo  had  wilfully,  or  wrongfully,  or  unlaw- 
fully introduced  or  conveyed  into  said  Crow  Indian 
Reservation  a  quantity,  or  any  wine  or  other  vinous 
or  intoxicating  liquor  by  means  of  said  automobile 
and  motor  vehicle;  admit  that  upon  the  said  search 
some  wine  was  found  in  said  car  in  the  possession  of 
one  Ralph  Melendrez,  but  deny  that  they,  or  said 
automobile  was  being  used  for  the  purpose  of  intro- 
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ducing  01*  conveying  said  wine  into  Indian  Country ; 
deny  that  it  had  therefore  been  so  used,  and  deny 
each  and  every  allegation  of  said  paragraph. 

3.  Deny  that  by  reason  of  the  allegations  of 
Paragraph  3,  or  otherwise,  or  at  all,  that  said  auto- 
mobile has  become  or  is  now  subject  to  forfeiture  or 
condemnation  as  therein  set  forth,  or  otherwise,  or 
at  all.  As  to  the  allegations  that  the  seizure  was 
adopted  by  the  Superintendent  of  Indian  Affairs  of 
the  Crow  Indian  Reservation  libelees  and  lien  claim- 
ant allege  that  they  have  no  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief  and  therefore 
deny  the  same ;  admit  that  said  automobile  is  in  the 
Agency  Garage  at  Crow  Agency,  Big  Horn  [11] 
County,  Montana. 

Further  Answering  Said  Libel  of  Information 
Libelees  and  lien  claimant  allege :  That  at  the  time 
of  the  seizure  of  said  automobile,  the  said  Ralph 
Melendrez  was  a  guest  in  said  automobile,  was  not 
driving  the  same,  and  had  no  dominion  over  the 
said  automobile ;  that  when  the  said  automobile  was 
seized  the  wine  referred  to  in  the  Libel  of  Informa- 
tion was  wine  that  had  been  carried  into  said  auto- 
mobile by  the  said  Ralph  Melendrez;  that  at  no 
time  preceding  the  said  seizure  nor  at  the  time  of 
said  seizure  did  these  answering  Libelees  and  lien 
claimant  have  any  information  whatsoever,  or  any 
knowledge  or  notice  that  the  said  Ralph  Melendrez 
had  carried  wine  into  said  automobile,  oi*  that  said 
automobile  contained  any  wine. 
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Having  so  answered  said  Libel,  Libelees  and  lien 
claimant  pray  that,  by  proper  order  of  this  Court 
the  said  automobile  be  released  and  ordered  forth- 
with delivered  to  the  said  Ermelindo  Escobedo  and 
Leo  Escobedo,  and  the  said  Walter  McLaughlin. 
MERLE  C.  GROENE, 

Attorney     for    Libelees     and 
Lien  Claimant. 

Service  of  the  within  admitted  and  a  copy  had 
this  13th  day  of  June,  1947. 

/s/  JOHN  B.  TANSIL, 

United  States  Attorney. 

By  FRANKLIN   A.   LAMB, 

Asst.  United  States  Attorney. 

[Endorsed] :     Filed  June  17,  1947.  [12] 


Thereafter,  on  July  24,  1947,  the  Reply  of  the 
Libelant,  United  States  of  America,  was  duly  filed 
herein,  in  the  words  and  figures  f ollo\ving,  to  wit : 

[Title  of  District  Court  and  Cause.] 

REPLY 

Comes  now  the  United  States  of  America,  the 
libelant  herein  and  for  its  reply  to  the  answer  of  the 
libelees  herein,  and  for  its  reply,  admits,  denies  and 
alleges : 

I. 

That  as  to  that  portion  of  libelees  answer  desig- 
nated as  further  answer,  the  libelant  has  no  knowl- 
edge   nor    information    concerning    the    allegation 
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therein  contained  and  for  that  reason  denies  each 
and  ever}^  allegation  and  the  whole  thereof,  and 
further  alleges  that  the  libelees  and  the  said  Ralph 
Melendrez  were  on  a  joint  venture  and  that  the 
libelees  had  knowledge  of  the  presence  of  intoxi- 
cating liquor  in  said  automobile  prior  to  its  intro- 
duction into  the  Indian  country. 

Wherefore  having  fully  replied  to  the  answer  of 
libelees  and  the  lien  claimant,  the  libelant  prays 
that  said  automobile  be  forfeited  and  that  such 
other  and  further  orders  issue  as  may  be  just  and 
proper. 

JOHN  B.  TANSIL, 
United  States  Attorney  in  and  for  the  District  of 
Montana. 

FRANKLIN  A.  LAMB, 

Assistant  United  States 
Attorney. 

[Endorsed]:     Filed  July  24,  1947.  [14] 


Thereafter,  on  November  3rd  and  4th,  1947,  the 
Criminal  Case  No.  7779,  United  States  vs.  Ralph 
Melendrez,  et  al.,  was  duly  tried  before  a  jury,  the 
record  of  said  trial  being  as  follows,  to  wit : 

Be  it  Remembered  that  this  cause  came  on  regu- 
larly for  hearing  in  the  United  States  District 
Court,  in  aud  for  the  District  of  Montana,  Bill- 
ings Division,  before  the  Honorable  Charles  N. 
Pray,  with  a  jury,  in  the  Federal  Building  at  Bill- 
ings, Montana,  on  November  3rd  and  4th,  1947. 
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Whereupon  the  following  proceedings  were  had 
and  done,  to  wit: 

The  Court:  No.  7779,  United  States  vs.  Ralph 
Melendrez,  Ermelindo  Escobedo  and  Leo  Escobedo. 
Gentlemen,  are  you  ready  in  this  case? 

Mr.  Lamb:     Yes,  your  Honor. 

Mr.  Groene:     We  are. 

The  Court:     Call  a  jury. 

The  jury  was  regularly  and  duly  impaneled  and 
sworn. 

(The  defendant  Ralph  Melendrez  having 
previously  entered  a  plea  of  guilty  in  this 
cause.) 

LOUIS  B.  HARWOOD 

called  as  a  witness  for  the  plaintiff,  testified  as 
follows : 

In  April,  1947,  I  was  employed  by  the  United 
States  Indian  Service,  with  headquarters  at  Crow 
Agency,  Montana. 

My  chief  job  was  the  suppression  of  liquor  among 
Indians.  At  the  present  time  I  live  in  Washington, 
D.  C,  and  am  no  longer  in  the  employ  of  the  United 
States  Government. 

Q.  Mr.  Harwood,  in  April,  1947,  was  some  com- 
plaint made  to  you  concerning  Ermelindo  Esco- 
bedo? 

Mr.  Groene :  Just  a  moment.  If  the  court  please, 
we  object  to  any  testimony  as  to  any  complaints 
being  made.  There  is  nothing  here  as  to  any  claim 
of  unlawful  search  or  seizure. 
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The  Court:  Of  course,  he  can  show  how  this 
matter  was  set  on  foot  or  started,  that  pursuant  to 
certain  complaints  [16]  that  come  to  him  he  pro- 
ceeded to  make  an  investigation.  That  may  be 
shown  if  that  is  the  fact.   Is  that  what  it  is? 

Mr.  Lamb :     Yes,  sir. 

The  Court:  Very  well,  but  we  will  not  go  into 
the  complaints  or  anything  of  that  sort. 

In  April,  1947,  complaint  was  made  to  me  con- 
cerning Ermelindo  Escobedo.  I  saw  him  on  April 
12,  1947,  at  Hardin,  Montana,  but  the  complaint  was 
made  to  me  before  that  time.  On  the  12th  of  April, 
I  also  saw  Leo  Escobedo  and  Ralph  Melendrez.  I 
left  on  the  evening  of  April  12th,  about  seven  p.m. 
I  was  on  duty  and  went  to  Hardin,  Montana.  I  was 
making  regular  investigations.  I  saw  the  defend- 
ants during  the  evening  at  Hardin,  and,  due  to  re- 
ceiving a  complaint  a  few  days  before,  I  watched 
Ermelindo  Escobedo  and  Leo  Escobedo  especially. 
It  was  approximately  eleven  p.m.  The  city  police 
officer  and  I  were  parked  across  the  street  from  the 
Stockman  Bar;  that  is  on  Third  and  Central  Ave- 
nue in  Hardin.  We  saw  Leo  Escobedo,  Ralph  Me- 
lendrez and  another  Mexican  by  the  name  of  J.  H. 
Robinson  come  out  of  the  Stockman  Bar.  "When 
tliey  came  out  they  had  some  paper  bags  in  their 
arms.  The}^  started  walking  west  on  Central  Ave- 
nue towards  Railroad  Street.  I  started  up  my  car. 
I  was  driving  and  Bill  Grudzinski,  the  other  police 
officer,  Avas  in  the  front  seat  with  me.    I  saw  the 
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defendant  Ermelindo  Eseobedo  get  out  of  his  car, 
which  is  a  station  wagon,  parked  on  Railroad  Street 
near  Central  Avenue,  and  also  near  the  depot.  He 
got  out  of  liis  car  on  the  left  side  which,  I  am  sure, 
was  the  middle  door  or  middle  seat  in  the  station 
wagon.  In  a  station  wagon  they  have  three  rows  of 
seats  and  when  the  others  walked  up,  Leo  Eseobedo, 
Ralph  Melendrez  and  Robinson,  Ermelindo  walked 
around  in  back  of  the  car  and  got  in  the  front  seat. 
These  parcels  were  put  in  the  -car  and  Leo  Eseobedo 
got  in  the  car  in  the  driver's  seat  and  defendant, 
Ralph  Melendrez,  got  in  [17]  one  of  the  back  seats. 
I  continued  to  drive  on  until  I  came  to  the  railroad 
track  and  I  made  a  "U"  turn  in  the  street.  Just  as 
my  car  turned  around  in  the  street  they  were  back- 
ing out  of  the  curb  and  they  started  driving  towards 
Third  and  Central  Avenue,  which  is  the  highway.  I 
continued  to  follow.  When  they  came  to  U.  S. 
Highway  87  they  stopped  at  the  stop  sign  and  made 
a  left  turn  and  continued  on  driving  out  the  high- 
way. I  followed  a  short  distance  behind  them,  ac- 
companied by  Grudzinski.  We  went  out  on  the 
highway  in  the  direction  towards  Billings,  where 
the  road  turns  off  to  St.  Xavier,  and  they  made  a 
left  turn  on  the  pavement  and  drove  on  the  St. 
Xavier  road.  We  followed  close  l^ehind  for  about 
three  miles  from  the  city  limits  of  Hardin,  and  I 
turned  my  siren  on  and  they  stopped  their  car.  Leo 
Eseobedo  was  driving  and  when  I  turned  the  siren 
on  he  stopped  immediately.    When  he   stopped   I 
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drove  in  behind  their  car,  and  he  stopped  on  the 
right-side  lane  and  I  stopped  a  few  feet  behind  their 
car  and  left  my  lights  on.   I  went  up  to  Leo  Esco- 
hedo and  told  him  I  wished  to  search  the  car  and 
that  I  had  reason  to  believe  there  was  liquor  in  it. 
Before  he  or  anyone  else  could  say  anything  the 
defendant  Ralph  Melendrez  jumped  out  of  the  car. 
He  vcas  sitting  in  the  middle  seat  on  the  left  side. 
He  jumped  out  of  the  car  and  commenced  cussing 
the  officers  and  was  threatening  me  especially.  Grud- 
zinski  was  close  behind  me  in  front  of  my  car  and 
he  was  calling  me  names  and  threatening  what  he 
was  going  to  do  if  he  could  get  hold  of  me  and 
walked  toward  me.    I  backed  up  and  at  the  same 
time  I  told  them  all  to  get  out  of  the  car  and  get  in 
the  front  of  their  headlights.  Melendrez  kept  up  his 
cussing  and  caused  a  great  deal  of  disturbance  by 
making  these  little  girls  in  the  back  seat  have  hys- 
terics and  they  commenced  to  scream  and  beg  him 
not  to  start  any  Jfight.  All  the  time  he  [18]  was  try- 
ing to  get  hold  of  me  and  I  was  telling  him  to  get 
in  front  of  the  car  with  the  other  occupants  who 
were  out  most  of  them  there  in  front.  The  Escobedos 
were  very  good  in  obeying  my  orders  to  get  out  in 
front  of  the  car.    It  was  necessary  for  me  after  I 
told  defendant  Melendrez  to  stay  back  there  and  get 
in  front  of  the  car  and  the  threats  he  was  making, 
for  me  to  hit  him  in  the  jaw  with  my  fist.   After  I 
hit  him  and  knocked  him  into  the  car  he  jumped  up 
and  made  a  run  for  me  and  before  he  reached  me 
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Leo  Eseobedo  and  liis  brother,  Manuel  Melendrez, 
came  up  and  grabbed  hold  of  him  and  dragged  him 
to  the  front  of  their  car  and  held  him  down.  It  was 
at  this  point  that  I  searched  the  car  and  found  two 
full  jugs  of  wine  in  paper  bags,  still  intact,  and 
another  jug  that  was  in  a  paper  sack  that  had  a 
little  wine  left  in  it.  I  found  the  wine  in  the  back 
seat,  <^lear  in  the  back.  The  car  was  a  Ford  V-8, 
License  No.  22-T1307.  It  was  a  model  1947  station 
wagon,  Motor  No.  20327.  It  was  admitted  that  the 
car  was  on  the  Crow  Indian  Reservation  at  the  time 
of  the  finding  of  the  wine.  After  I  seized  the  wine  I 
put  it  in  my  car  and  I  told  the  defendant  Leo  Eseo- 
bedo and  all  of  them  to  get  in  the  ear  and  to  drive 
back  to  the  county  jail  in  Hardin,  in  which  he  was 
very  cooperative  all  the  way  through.  We  followed 
them  back  to  town. 

When  we  arrived  at  the  county  jail  at  Hardin, 
they  were  told  to  drive  around  in  the  alley,  the  en- 
trance to  the  Sheriff's  office.  We  told  them  to  get 
out  of  the  car,  we  were  going  in  the  Sheriff's  office. 
Roy  Riley,  the  Sheriff  of  Big  Horn  County,  came 
up  and  unlocked  the  door  and  we  all  went  in.  We 
did  not  have  trouble  with  the  Escobedos,  but  we  had 
plenty  with  Melendrez.  It  was  necessary  for  the 
Sheriff  and  I  to  use  force  to  put  him  in  a  cell. 
There  was  no  trouble  at  all  with  the  Escobedos. 
They  were  confined  to  the  jail  [19]  that  night  also. 
I  told  the  defendant  Leo  Eseobedo  that  due  to  the 
fact  that  I  found  liquor  in  his  car  on  the  reservation 
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I  would  liave  to  ask  him  to  forfeit  the  keys  of  the 
car  to  me,  which  he  did,  and  the  car  was  locked  up 
that  night  and  left  in  the  custody  of  the  Sheriff. 
Subsequently  the  three  were  arraigned  before  a 
United  States  Commissioner. 

The  jug  of  wine  marked  Government's  Exhibit  1 
was  one  of  the  jugs  of  wine  which  I  removed  from 
the  car.  Government's  Exhibit  2  was  one  of  the 
jugs  removed  from  the  car.  The  third  jug,  a  full 
jug  of  wine,  was  left  in  charge  of  the  Superintend- 
ent of  the  Crow  Indian  Reservation,  but  I  do  not 
know  what  became  of  it. 

Exhibits  1  and  2  were  admitted  in  evidence  with- 
out objection. 

On  cross-examination  Louis  B.  Harwood  testified 
as  follows: 

At  the  time  that  I  was  Indian  Agent,  or  Police 
Officer  for  the  Indian  Service,  and  about  the  time 
this  incident  happened  there  were  times  that  cars 
which  were  forfeited  were  turned  over  to  the  Indian 
Department,  to  be  used  when  the  director  re- 
quested it. 

As  to  who  told  me  that  Mr.  Escobedo  was  selling 
whiskey  or  liquor  to  Indians,  I  received  an  un- 
signed letter  through  the  mail  at  Crow  Agency  on 
April  4th.  T  have  the  letter  here.  It  was  never  de- 
termined just  who  was  the  writer  of  the  letter.  Pre- 
vious to  receiving  this  letter  we  had  received 
complaints  of  the  defendants  bootlegging  at  St. 
Xavier.   I  do  not  remember  what  their  names  were. 
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I  would  say  approximately  two  or  three  months 
after  I  arrived  at  Crow,  in  1946,  I  started  receiving' 
complaints.  I  can  name  one  of  the  persons,  Max 
Bigman,  who  had  been  employed  at  the  Crow 
Agency  on  the  police  force.  He  named  the  Esco- 
bedos.  As  to  whether  or  not  he  had  any  evidence  he 
just  told  me  verbally.  [20]  No  investigation  was 
made  other  than  watching  the  defendants.  He  told 
me  there  wasn't  any  liquor  evidence.  He  was  just 
telling  me  what  he  thought  about  it.  There  wasn't 
anything  for  me  to  base  an  investigation  on,  or 
make  an  arrest  on  or  do  anything.  When  I  got  this 
unsigned  letter  I  really  started  in  on  them. 

Witness  was  then  handed  an  instrument  marked 
for  identification  purposes  as  Defendants'  Exhibit 
No.  3  and  testified  that  it  was  a  substantially  correct 
representation  of  the  location  of  the  various  build- 
ings on  one  side  of  the  main  street  in  Hardin.  With- 
out objection  Defendants'  Exhibit  No.  3  was  admit- 
ted in  evidence. 

Witness  continuing: 

I  was  not  looking  especially  for  the  Escobedos' 
car.  That  wasn't  my  main  pui^pose  for  going  to 
Hardin.  As  I  recall,  it  was  a  Saturday  night.  When 
I  first  came  to  town  I  don't  recall  where  I  parked. 
When  I  first  saw  the  station  wagon  belonging  to  the 
Escobedos  it  was  parked  right  up  here  by  the  depot 
back  of  the  bus  stop.  I  marked  Exhibit  No.  3  with 
an  X  to  indicate  where  I  first  saw  it.  At  that  time  I 
was  in  my  car  with  the  police  officer  from  Hardin. 
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I  did  not  stop  and  park  alongside  of  it.  I  had  it 
under  observation  all  the  time  until  the  time  it  was 
stopped  on  the  highway  on  the  reservation.  I  first 
saw  the  station  wagon  parked  there  by  the  depot 
around  eleven  o'clock  p.m.  I  knew  that  someone 
was  inside  and  I  know  the  defendant  Ermelindo 
Escobedo  got  out  and  got  back  in.  I  marked  a  Y  on 
Defendants'  Exhibit  No.  3  to  designate  the  point 
where  I  was  when  I  saw  these  men  come  out  of  the 
Stockman  and  that  Y  is  marked  in  front  of  the  drug 
store  and  right  across  from  the  Stockman.  When 
they  came  out  of  the  Stockman  they  were  walking. 
We  were  ])arked  at  the  point  marked  Y.  They  came 
up  the  street  on  the  sidewalk,  crossed  the  highway 
and  I  started  my  car  and  drove  along  the  [21]  street 
slowly.  I  did  not  see  the  station  wagon  until  after 
they  came  out  of  the  Stockman.  I  followed  them 
down  the  street  and  they  came  to  the  station  wagon 
and  that  is  where  I  saw  Mr.  Escobedo,  the  old  man, 
get  out  of  the  car.  I  had  never  seen  the  station 
wagon  before  that  time  that  night.  I  had  been 
parked  across  from  the  Stockman  about  fifteen  or 
twenty  minutes.  As  to  who  I  saw  come  out  of  the 
Stockman,  I  saw  Leo  Escobedo.  I  did  not  see  the 
old  man  come  out.  Ralph  Melendrez  came  out  and 
a  man,  I  believe  he  gave  his  name  as  J.  H.  Rob- 
inson. Melendrez  was  carrying  two  parcels  and,  I 
believe,  Leo  was  carrying  one  or  two  small  par- 
cels. I  believe  Mr.  Robinson  was  carrying  one  or 
two   {parcels.    I  did  not  know  what   was  in  those 
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parcels  at  that  time,  but  I  foimd  out  later.    They 
were   jugs   of   wine   of   tlie   size   of   Governnient's 
Exhibits  1  and  2.   I  said  Ralph  Melendrez  had  two 
packages.    They   could  have  been  something   else. 
Defendant  Melendrez  told  me  verbally  he  bought 
this  wine  in  the  Stockman.  He  told  me  about  eleven 
o'clock.   I  saw  all  of  these  parcels  put  into  the  car. 
We  did  not  make  any  inquiry  at  the  Stockman  as 
to  what  they  bought  and  what  they  carried  <^ut  of 
there.   The  policeman  and  his  wife  were  in  the  car 
when  we  went  out  and  stopped  the  station  wagon.   I 
don't  know  whether  I  saw  lots  of  people  carrying 
packages  or  not  that  night.  I  don't  remember  that  I 
told  Leo  Eseobedo  that  I  saw  him  bring  a  package 
out  of  the  Stockman,  or  that  he  told  me  that  he  had 
a  sack  of  apples  and  a  carton  of  cigarettes.   I  don't 
remember  any  conversation  like  that.   I  searched  the 
station  wagon  thoroughly.   I  did  not  make  a  list  of 
what  I  found  there.  Not  at  the  time  for  groceries  or 
anything.  Ever^^thing  that  was  in  the  car  was  turned 
over  to  ]\Ianuel  Melendrez.    He  was  released  that 
night  because  Ralph  Melendrez  was  the  father  of 
the  two  little  2;irls  in  the  car.   I  told  Manuel  Melen- 
drez, [22]  brother  of  the  defendant,  to  take  his  nieces 
and  take  care  of  them  foi'  the  night  because  I  would 
have  to  hold  the  car.    I  also  told  him  to  take  what 
groceries  and  other  stuff  they  had  in  there.   I  never 
made  a  list  of  what  I  got  out  of  the  car.   I  never  got 
anything  else  but  the  liquor.    The  car  is  stored  at 
Crow  Agency.   As  to  the  children,  I  believe  the  old- 
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est  was  thirteen,  a  little  girl.    I  told  their  uncle, 

Manuel,  to  look  after  them. 

On  redirect  examination  witness  was  asked  to 
prodii'Ce  the  unsigned  letter  and  the  envelope,  bear- 
ing a  postmark  of  St.  Xavier,  Montana,  and  dated 
April  3  ,  1947,  which  was  marked  for  identification 
as  Crovernment's  Exhibit  No.  4.  Under  the  objec- 
tions of  defendants  Government's  Exhibit  No.  4 
Wasi  admitted  in  evidence.  This  exhibit  was  in  the 
f  0 1 1 0  wing  ]  anguage : 

*'Mr.  Harwood 

This  is  from  a  friend  this  Manuel  Melendrez 
and  a  man  they  call  Slick  is  doing  a  good  job 
of  bootlegging  to  the  Indians  this  Slick  I  have 
been  told  that  the  F.B.I,  run  him  out  of  Cali- 
fornia for  handling  dupe.  And  Emil  Escohedo 
is  selling  to  the  Indians  If  they  run  this  Slick 
off  the  county  would  be  better  off" 

WILLIAM   GRUDZINSKI 

called  as  a  witness,  testified  as  follows : 

r  live  at  Haidin  and  am  a  police  officer  of  the 
City  of  Hardin.  I  was  with  Louis  B.  Harwood, 
Special  Indian  Officer,  on  the  evening  of  April  12, 
1947.  In  his  automobile  around  eleven  o'clo<^k  that 
night  It  was  in  front  of  the  drug  store  and  right 
across  the  street  from  the  Stockman.  At  that  time 
I  saw  the  two  defendants,  Ermelindo  Escohedo  and 
Leo  Escohedo,  near  the  Stockman  Bar.  I  saw  them 
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when  they  were  first  coming  out.  There  were  three 
of  them  came  out.  I  am  not  too  familiar  [2.3]  with  the 
names ;  one  was  Robinson  and  two  Escobedos.  When 
they  came  out  of  the  Stockman  they  went  down  to- 
wards the  depot  where  the  station  wagon  was 
parked.  When  they  pulled  out  Mr.  Harwood  fol- 
lowed them  back  up  to  Highway  87.  When  they 
came  out  of  the  Stockman  Bar  they  were  carrying 
paper  sacks.  We  didn't  know  for  sure  what  it  was, 
but  the  opinion  we  thought  it  was  liquor.  When 
they  got  to  the  station  wagon  the  paper  sacks 
were  put  into  the  car.  We  followed  the  station 
wagon  out  approximately  three  miles.  The  Esco- 
bedos  stopped  the  car  in  response  to  the  siren.  Har- 
wood asked  the  Escobedos  if  they  had  liquoi'  in  the 
car  and  they  said  no.  He  asked  them  to  get  out  of 
the  car  and  in  front  of  the  lights,  and  they  did.  I 
would  say  there  were  five  or  six  people  in  the  car.  I 
am  not  definitely  sure.  After  the  Escobedos  got 
out  of  the  cf  r  Ralph  Melendrez  got  rough  and  kept 
threatening  Harwood.  Harwood  conducted  a  search 
of  the  car  and  found  two  gallons  of  wine  and  a  part 
of  a  gallon  of  wine.  He  put  it  in  his  automobile  and 
told  the  Escobedos  to  get  back  in  the  car  and  head 
back  towards  the  court  house.  They  drove  back  to 
the  court  house  and  the  Sheriff,  Roy  Riley,  un- 
locked the  office  and  everyone  went  into  the  Sher- 
iff's office.   Ralph  Melendrez  was  swearing. 

On   cross-examination  witness   testified  that  the 
relative  that  Mr.  Harwood  asked  to  look  after,  the 
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children  was  one  of  the  men  he  saw  coming  out  of 

the  Stockman  Bar. 

I  saw  Mr.  Escohedo,  the  old  man,  come  out,  and 
Mr.  Rohinson.   One  of  the  Melendrez  came  out,  but 
I  didn't  know  it  finally.    I  am  not  sure  now  Mr. 
E&cobedo,  Senior,  w^as  in  the  station  wagon  that  he 
came  out  of  it.  I  saw  him  go  into  the  station  wagon 
carrying  one   or  two   packages.    They  were   small 
articles.   They  were  not  as  big  as  the  jugs  of  wine, 
but  I  don't  know  what  was  in  the  packages.    Leo 
Escohedo  was  carrying  packages,  one  or  two,  and 
they  were  about  the  size  of  that  jug  of  [24]  wine. 
Robinson  was  carrying  one  or  two  fair  size  pack- 
ages.  I  won't  say  for  sure  that  they  were  as  big  as 
the  bottles  of  \vine.   I  did  not  see  Ralph  Melendrez 
coming  out  of  the  Stockman  at  the  same  time.  As  to 
wl; ether    Mr.    Harwood    said    he    came    out    and 
whether  he  was  mistaken,  I  am  not  sure  of  that.   If 
Mi\    Harwood   testified   he    saw    Ralph    Melendrez 
come  out  of  the  Stockman  I  am  not  saying  that  he 
was  mistaken,  but  I  didn't  see  him  come  out.    My 
wife  was  with  me.    I  didn't  saj  that  we  saw  them 
put  the  articles  in  the  station  wagon  from  where  we 
were  parked  in  front  of  the  drug  store.   We  drove 
down  the  street.  We  were  three-fourths  of  the  block 
down  the  street  when  we  saw  them  put  the  i)ackages 
in  the  station  wagon.   They  were  walking  a  regular 
natural  walk  and  they  didn't  stop  anywhere.   I  had 
no    warrant    when    I    left    town    with    Harwood. 
The  station  wagon  was  stopped,  but  I  didn't  ask 
them  if  they  had  any  liquor.    There  were  several 
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kids  in  the  car.  I  didn't  go  in  the  car  when  the 
search  was  made  and  I  don't  know  what  was  in  the 
car.  It  was  approximately  around  eleven  that  night 
when  I  saw  the  packages  put  in  the  station  wagon. 
I  don't  remember  whether  it  was  a  dark  night  or 
not.  That  night  was  the  first  time  I  had  ever  seen 
the  defendant,  Ralph  Melendrez.  I  recognize  him 
and  he  w^as  not  one  of  the  men  that  came  out  of  the 
Stockman.  Mr.  Harwood  made  the  arrest  and  I 
was  merely  accompanying  him  as  an  officer  gen- 
erally. 

MAX  BIGMAN 
w^as  called  as  a  witness  and  testified : 

At  the  time  of  this  case  I  was  Chief  of  Police  at 
Crow  Agency.  I  have  been  a  peace  officer  on  the 
Crow  Indian  Reservation  for  about  four  years. 
During  the  time  that  I  was  Chief  of  Police  at  Crow 
Agency  complaints  were  made  to  me  concerning  the 
Escobedos  selling  liquor  to  the  Indians  on  the  Res- 
ervation. My  information  came  mostly  from  In- 
dians and  Mr.  Ford,  who  lives  at  St.  Xavier,  was 
one  of  them  who  spoke  to  me  about  it  two  or  three 
times. 

On  cross-examination  the  witness  continued:  [25] 

The  first  reports  I  had  about  it  was  a  year  ago 
this  summer  oif  and  on.  I  did  not  make  any  investi- 
gation. I  reported  it  to  Harwood.  I  do  not  know 
myself  of  any  sales  of  liquor  by  the  defendants. 

Witness  was  handed  Government's  Exhibit  No.  4, 
the  anonymous  letter,  and  testified: 

It  haven't  no  name  on  it. 

At  this  time  thp  p-nvpriimpTif  rpQ+Arl 
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The  first  witness  for  the  defense  was 
PAUL  SHALLER 
who  tes+ified  substantially  as  follows: 

I  reside  at  St.  Xavier.  I  am  a  fieldman  for  Holly 
Sug-ar  and  I  have  a  store.  I  have  lived  there  for 
about  fourteen  years.  I  have  known  Leo  Escobedo 
and  Ms  father  for  seven  years.  Their  occupation 
during  that  time  has  been  raising  beets.  I  have  had 
occasion  in  my  v/ork  to  come  in  contact  with  them. 
They  are  very  good  beet  raisers.  They  have  been 
making  money  out  of  their  beets  right  along.  I  have 
never  heard  anyone  remark  about  these  men  being 
engaged  in  the  selling  or  giving  liquor  to  Indians. 
The  reputation  of  both  of  these  men  in  the  vicinity 
where  they  live  for  truth,  honesty  and  being  law 
abiding  citizens  is  good. 

'  On  cross-examination  witness  testified : 
The  Escobedos  live  about  four  miles  south  of  St. 
Xavier.  I  am  not  very  well  acquainted  with  Ralph 
Melendrez,  He  came  there  last  spring.  Ho  did  not 
live  with  the  Escobedos.  He  lived  in  the  St.  Xavier 
colony  house  of  the  Holly  Sugar  and  then  he  moved 
on  a  ranch  north  of  St.  Xavier.  I  saw  the  Escobedos 
during  the  beet  season  about  once  or  twice  a  week, 
otlier  times  about  once  a  week  for  about  five  min- 
utes at  a  time.  In  addition  to  their  own  land  and 
work  they  irrigate  for  Mr.  Hawks.  I  don't  know 
what  they  do  in  their  spare  time.  A  beet  grower 
doosn^t  usually  have  too  much  spare  time.  They 
come  to  my  store  once  in  a  while  and  do  some  trad- 
ing there. 
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F,  M.  LIPP 

was  called  as  a  witness:  [26] 

I  live  at  Hardin,  Montana,  and  am  in  the  Big 
Horn  Bank  there.  I  have  known  the  defendants  Leo 
Escobedo  and  his  father  about  six  or  seven  years, 
and  they  have  transacted  business  with  me.  I  know 
where  they  live.  In  their  transactions  with  my 
bank  they  have  substantial  amounts  of  money.  I 
know  they  have  made  money.  I  know  their  reputa- 
tion for  truth,  honesty  and  being  law  abiding  citi- 
zens is  good. 

On  cross-examination  witness  testified: 
They   are   indebted   to   the   bank    in   substantial 
amounts  at  the  present  time. 

CARL  McGARRITY 

was  called  as  a  witness  and  testified  substantially  as 
follows : 

I  live  at  St.  Xavier,  where  I  run  a  general  store 
and  I  am  the  Postmaster.  I  have  been  there  about 
twenty-five  years.  I  have  known  Leo  Escobedo  and 
his  father  about  six  years.  They  ."re  beet  farmers 
and  I  see  them  quite  frequently.  I  have  never  heard 
any  reports  about  either  one  of  these  defendants 
engaged  in  selling  or  giving  liquor  to  Indians.  1 
knoAv  their  reputation  for  truth,  honesty  and  being 
law  abiding  citizens  and  it  is  Yery  good. 

On  cross  examination  witness  testified : 
They  trade  at  m}^  store  and  are  indebted  to  me  at. 
the  present  time. 
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CLYDE  HAWKS 

was  called  as  a  witness  and  testified : 

I  live  about  eic^lit  miles  south  of  St.  Xavier.  I 
have  lived  there  since  1931.  I  am  a  farmer  and 
rancher.  I  know  Leo  Escohedo  and  his  father.  I 
have  known  them  approximately  seven  years.  They 
lease  and  farm  land  belonging  to  me.  In  addition 
to  raising  beets,  in  their  spare  time  they  work  for 
me  by  the  day  or  month.  I  would  say  they  are  quite 
busy  all  the  time.  Their  income  has  been  very  sub- 
stantial. I  get  around  St.  Xavier;  I  stop  in  there 
and  buy  groceries  or  gas.  I  have  never  any  reports 
coming  to  me  that  either  one  of  these  defendants 
were  engaged  in  selling  or  giving  liquor  to  Indians. 
Their  reputation  for  being  truthful  honest  men  and 
law  abidmg  citizens  is  good. 

On  cross-examination  v/itness  testified  that  he 
countersigned  the  Escohedo  note. 

RALPH  MELENDREZ 

called  as  a  witness  for  defendants,  testified  substan- 
tially as  follows: 

I  have  a  small  place  of  my  own  north  of  St. 
Xavier.  I  came  to  St.  Xavier  about  the  17th  day 
of  March.  Before  that  I  lived  at  Denver.  I  lived  at 
the  colony  house  at  the  Holly  Sugar  Company.  At 
that  time  I  did  not  know  Leo  Escohedo,  but  I  had 
met  the  old  man.  I  met  him  on  a  prior  visit  a  year 
ago  last  April.  As  to  the  incident  at  Hardin,  on  the 
12th  day  of  April,  we  were  out  spreading  fertilizer 
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and  Mr.  Escobedo  's  truck  broke  down  and  I  was  em- 
ployed to  repair  the  truck.    They  came  over  to  St. 
Xavier  that  afternoon  and  I  found  it  necessary  in 
order  to  repair  the  truck  to  get  some  new  parts,  and 
that  was  the  purpose  of  the  trip  to  Hardin.   The  Es- 
cobedos  came  over  to   St.  Xavier  in  theii-  station 
wagon  and  we  left  St.  Xavier  about  four  o'clock 
that  evening.   In  the  station  wagon  there  was  Man- 
uel, my  brother,  Leo  and  Mr.  Escobedo,  four  of  my 
children  and  myself.   The  children  were  7,  8,  10  and 
13  years  of  age,  respectively.   I  took  them  in  to  buy 
them  some  shoes.  The  station  wagon  first  stopped  at 
Hardin  between  Richer 's  drug  store  and  the  Big 
Horn  Bar.   I  went  to  the  garage.   I  marked  a  Httle 
zero  on  the  plat  at  the  place  where  the  car  was 
parked.    I  gave  my  daughter  a  twenty-dollar  bill 
so  that  she  could  buy  shoes  for  herself  and  the  other 
kids.   We  went  to  tlie  Ford  Garage,  the  Escobedos 
and  myself.    The  parts  were  ordered.   When  T  left, 
the  Escobedos  were  still  at  the  garage.  I  went  to  the 
liquor  store  and  I  bought  three  half  gallons  of  wine. 
I  had  a  permit  and  I  signed  the  slip.   I  bought  the 
wine  between  five-thirty  and  six  o'clock.   The  liquor 
store  is  not  on  the  main  street.  I  put  it  in  the  station 
wagon  on  the  floor  in  the  back  seat.  [28]    The  wine 
was  in  separate  sacks.  Later  on  I  met  Pete  Autobee 
and  Robinson.   We  went  to  the  Farm  Cafe  and  had 
something  to  eat.    I  got  one  of  the  bottles  and  took 
it  in  and  w^e  drank  wine  in  there.   After  we  finished 
with  the  wine  I  put  the  wine  bottle  back  in  the  ear, 
in  the  back  seat  on  the  floor.   There  are  three  seats. 
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Anyone  getting  in  the  driver's  seat  could  not  read- 
ily see  the  wine.  I  saw  the  Escobedos  after  that, 
about  eight  o  'clock.  I  met  them  on  the  corner.  They 
were  coming  from  the  Big  Horn  Bar.  I  was  with 
them  from  that  time  on  until  we  were  ready  to  go 
home.  As  to  Mr.  Harw^ood's  testimony  that  I  came 
out  of  the  Stockman  with  two  other  fellows,  carry- 
ing packages,  and  that  I  told  him  that  I  bought  the 
wine  and  got  it  in  the  Stockman,  that  is  not  true. 
I  was  not  m  the  Stockman  about  the  time  we  started 
to  go  home  that  night.  I  was  with  Mr.  Escohedo  in 
the  Arcade.  We  had  several  beers  there  before  we 
left.  The  Arcade  is  across  the  street  from  the  Har- 
din Hotel.  I  am  marking  the  plat  with  an  A.  We 
did  not  go  to  the  Stockman  at  all  after  we  stopped  at 
the  Arcade.  As  to  whether  or  not  the  car  was  moved, 
I  don't  know.  Leo  was  the  one  driving.  I  didn't  see 
him  from  eight  o'clock  on  until  we  were  ready  to 
go.  Mr.  Escohedo  said  it  was  about  time  to  go  home. 
I  did  not  know  the  station  wagon  was  parked  by 
the  dei)ot,  but  I  walked  down  with  the  old  gentleman 
and  Pete  Autobee.  The  children  were  there  in  the 
car.  They  were  asleep.  They  had  the  back  seat  oc- 
cupied and  they  had  their  packages  in  there,  too. 
We  were  in  the  station  wagon  just  a  minute  or  two 
when  the  rest  of  the  party  came.  I  took  it  upon 
myself  to  put  the  wine  in  the  station  wagon.  I  did  it 
without  Mr.  Escohedo 's  ])ermission  and  he  didn't 
know  a  thing  about  it  and  I  said  nothing  to  him.  I 
was  takhig  it  out  for  my  brothers.  There  are  five 
or  seven  out  there  and  they  want  a  drink  occasion- 
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aUy.  I  never  said  anything  to  Leo  Escobedo  at  any 
time  abont  having  wine  in  the  car  and  as  far  as  I 
know  they  had  no  knowledg;e  [29]  or  any  reason  to 
suspect  that  there  was  wine  in  the  car.  I  did  not 
know  anything  about  the  Indian  liquor  laws  at  that 
time.  I  did  not  know  that  it  was  a  crime  against 
the  federal  laws  to  transport  liquor  into  the  Indian 
Reservation  and  for  that  reason  I  never  thought 
anything  about  it.  When  we  got  ready  to  leave  we 
all  got  in  the  car  and  went  up  Highway  87  and 
turned  left  on  the  St.  Xavier  road  and  went  about 
a  mile  and  a  half  south  of  the  tracks.  When  Har- 
wood  blew  the  siren  Leo  drove  off  to  the  side  and 
stopped.  Harwood  got  out  of  the  car  and  ordered  us 
all  out  and  he  said  he  wanted  to  search  the  car  and 
I  wouldn't  leave  him.  I  was  drunk  and  we  had  a 
scuffle  and  he  knocked  me  do^\^l  a  couple  of  times. 
After  Harv/ood  searched  the  cai*  he  ordered  Leo  to 
drive  back  to  the  court  house.  Harwood  went  out 
and  rounded  up  the  other  officers.  When  I  was  ar- 
raigned I  entered  a  plea  of  guilty  of  having  this 
wine  on  the  Reservation.  At  this  particular  time 
when  I  came  back  to  Montana,  I  didn't  know  Leo 
for  he  was  in  the  service.  I  didn't  stay  with  the 
Escobedos  and  I  was  simply  employed  to  repair 
the  truck. 

On  cross-examination  the  witness  testified: 

I  had  been  in  California  l^efore  I  moved  to  Den- 
ver. In  the  spring  of  1946  I  came  to  the  Crow  In- 
dian Reservation  on  a  two-weeks'  vacation.  My 
folks  had  been  in  that  valley  since  1939,  and  I  came 
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up  to  see  them.  After  that  I  went  back  to  Cali- 
fornia. I  then  went  to  Denver,  and  came  up  here 
in  the  spring.  I  have  never  made  any  other  visits 
up  here.  I  knew  it  was  against  the  law  to  sell  liquor 
to  the  Indians,  but  I  didn't  know  it  was  against  the 
law  transporting  it  for  your  own  use.  It  is  approxi- 
mately twenty-five  miles  from  St.  Xavier  to  Hardin. 
When  we  went  to  Hardin,  at  the  garage  I  left  a  list 
of  parts  that  were  needed,  and  the  Escobedos  stayed 
there  with  the  garage  man  and  I  w^ent  out  and  got 
this  wine.  I  had  the  wine  in  three  separate  sacks. 
No  one  was  with  me  when  I  bought  them.  [30] 
Then  I  walked  back  to  the  station  wagon  and  put 
them  on  the  floor  between  the  second  and  third  seats. 
I  don't  know  where  the  Escobedos  were.  I  didn't 
see  them  until  about  eight  that  evening.  I  would  say 
it  was  around  5:30  to  5:45  when  I  put  the  jugs  of 
wane  in  the  car.  The  truck  parts  the  Escobedos  or- 
dered we  could  not  get  that  night  because  they  had 
to  call  Billings  and  Sheridan.  The  Escobedos  stayed 
to  get  the  parts  they  were  just  ordering  and  there 
was  a  ring  gear  and  other  parts  that  they  could 
not  get  so  they  decided  to  let  it  go  until  they  could 
get  it  all.  There  were  no  packages  in  the  car  when 
I  put  the  wine  in.  I  waited  in  the  car.  I  don't  know 
where  the  Escobedos  were  .  I  have  never  asked  them 
since.  I  suppose  they  were  at  some  bar  drinking. 
The  old  man  drinks.  Leo  doesn't  drink.  I  didn't 
go  around  the  bars  looking  for  them.  I  didn't  sit  in 
the  car  and  drink  any  wine.  My  children  came  and  I 
stood  there  until  I  met  Autobee  and  we  went  into  the 
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Farm  Cafe.  We  didn't  have  any  special  time  to  go 
back  home.  Robinson  and  xA.utobee  came  up  to  the 
car  and  we  went  to  the  Farm  Cafe  at  that  time  and 
had  a  cup  of  coffee  and  sandwiches.  I  did  not  take 
one  of  the  jugs  of  wine  with  me  then.  It  was  after 
we  had  our  coffee.  Then  I  came  out  and  got  one  of 
the  jugs.  The  children  were  in  the  car.  At  that 
time  there  were  some  packages  in  the  car,  the  chil- 
dren's shoe  packages.  They  put  on  their  new  shoes 
and  put  their  old  shoes  in  the  packages.  The  four 
children  were  sitting  in  the  back  seat.  I  opened  the 
door  and  reached  in  and  got  the  jug  of  wine. 

Q.  So  then  you  went  back  in  the  cafe  and  you 
and  Robinson  and  Pete  drank  this  gallon  of  wine? 

A.     Well,  there  was  two  other  fellows. 

Q.     And  how  long  were  you  in  there  ? 

A.     Oh,  hour  and  a  half,  hour  and  fifteen. 

Q.  And  then  you  went  out  looking  for  the  Esco- 
bedos  ? 

A.  No,  sir,  I  went  out  on  the  street  and  they 
was  [31]  coming  from  immediate  at  the  time  the 
Mission  Inn  and  was  coming  across  the  street  I  sup- 
pose from  the  Stockman;  it  is  located  across  the 
street. 

Q.  They  were  coming  from  the  general  direction 
of  the  Stockman  Bar?  A.     Yes. 

Q.     And  this  was  about  what  time? 

A.     Oh,  eight  o'clock,  eight  fifteen. 

Q.  And  you  had  been  in  the  cafe  all  the  time  up 
until  the  time  you  saw  Escobedo  coming  from  the 
Stockman  Bar,  is  that  right?  A.     Yes. 
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Q.  Did  you  see  them  as  soon  as  you  walked  out 
the  door  of  the  Farm  Cafe?  A.     No. 

Q.  How  long  were  you  out  in  the  street  before 
the  Escobedos  came  along? 

A.  I  wasn't  out  there  very  long,  not  over  ten 
minutes. 

Q.  Did  you  walk  out  of  the  Farm  Cafe  and 
walk  up  toward  the  Stockman  Bar? 

A.  No.  Stockman,  no,  not  just  then.  We  were 
out  there  talking  a  while. 

Q.  Did  Robinson  and  this  Autobee  come  out  of 
the  Farm  Cafe,  too?  A.     Yes. 

Q.  And  the  three  of  you  stood  there  on  the  side- 
walk in  front  of  the  Farm  Cafe,  is  that  right? 

A.  Yes,  we  were  there  approximately  ten  min- 
utes and  we  saw  them  coming  by  the  Mission  Inn 
from  the  direction  of  the  Stockman. 

Q.     You  saw  them  near  the  Mission? 

A.  I  saw  Mr.  Escobedo,  the  old  man  senior, 
with  another  man. 

Q.     With  another  man? 

A.     With  Rodrico  Mirmiontez. 

Q.     Where  was  Leo? 

A.     I  don't  know  where  Leo  was  at.  [32] 

Q.  Now  I  want  to  get  this  straight.  When  you 
and  Robinson  and  Autobee  walked  out 

A.     Yes. 

Q.  Walked  out  of  the  door  of  the  Farm  Cafe 
you  stood  right  there  on  the  sidewalk  for  teii 
minutes  ?  A.     Yes. 
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Q.     Until  you  saw  Escobedo  senior? 

A.     Yes,  sir. 

Q.  xVnd  another  man  near  the  Mission  Inn  com- 
ing from  the  general  direction  of  the  Stockman 
Bar,  is  that  correct?  A.     Yes,  sir. 

Q.  And  then  what  did  you  do  when  you  saw 
Mr.  Escobedo  senior  coming  from  up  the  street? 

A.     We  walked  toward  them. 

Q.     You  walked  up  toward  them? 

A.  We  met  them  on  the  corner  of  the  Mission 
Inn. 

Q.     You  went  up  to  near  the  Mission  Inn? 

A.     Yes. 

Q.  And  then  what  did  you  and  Mr.  Escobedo 
do? 

A.     Well,  from  there  we  went  to  the  Arcade. 

Q.     You  and  Mr.  Escobedo? 

A.  About  eight  thirty,  around  eight  forty-five, 
eight  fifteen  or  eight  thirty. 

Q.  Now  are  you  positive  that  you  didn't  do  any 
other  thing  from  the  time  you  walked  out  of  the 
Farm  Cafe  until  you  got  to  the  Arcade  with  Mr. 
Escobedo  ?  A.     Yes. 

Q.     Positive?  A.     Yes. 

Q.  Positive,  and  everything  you  have  testified 
is  just  as  true  as  the  statement  you  just  made.  You 
are  positive  you  didn't  do  anything  else,  is  that 
Tight?  A,     I  didn't  do  anything  else. 

Q.  So  you  went  over  to  the  Arcade  Bar  and 
you  and  Mr.  Escobedo  engaged  in  drinking  by  the 
hour,  the  Escobedo  senior? 
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A.     We  had  three,  maybe  three  or  four  beers. 

Q.  And  you  Avere  in  there  from  eight  fifteen, 
eight  thirty 

A.     Eight  thirty  to  eleven  o'clock.  [33] 

Q.     And  drank  three  or  four  beers'? 

A.     Drinking  beer  and  conversation. 

Q.     These  little  short  glasses  of  beer  or  bottles? 

A.     No,  we  were  drinking  bottles. 

Q.     You  got  pretty  drmik? 

A.  Yes,  sir,  plenty  drunk,  mixed  up  that  wine 
and  beer  and  got  plenty  drunk. 

I  don't  think  Mr.  Escohedo  had  a  pretty  good 
load  on.  He  had  some  on,  of  course.  Autobee  was 
in  the  Arcade  with  us.  When  we  left  the  Arcade 
Mr.  Escobedo  and  Pete  Autobee  went  with  us.  The 
car  was  moved  during  the  time  we  were  in  the  Ar- 
cade. I  don't  know  where  Leo  was.  When  we  got 
back  to  the  car  I  got  into  the  middle  seat  with  Pete 
and  Robinson.  There  were  no  packages  of  grocer- 
ies or  anything  of  the  sort  because  Leo  brought  the 
packages  afterwards.  He  brought  them  when  he 
came  about  two  minutes  after.  Escobedo  Senior 
got  into  the  front  seat.  My  brother,  Manuel,  and 
Leo  Escobedo  got  in  the  front  seat.  Leo  and  Rob- 
inson and  my  brother,  Manuel,  came  down  the  street 
from  the  Stockman  Bar.  Leo  was  the  only  one  who 
had  any  packages.  He  had  a  bag  of  apples  and  a 
carton  of  cigarettes.  He  took  his  driver's  position 
behind  the  wheel.  I  don't  know  where  he  ])ut  the 
packages,  but  he  was  carrying  the  packages  and  put 
til  em  in  the  car. 
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WILLIAM  GRESS 
a  witness,  was  called  and  testified  substantially  as 
follows : 

I  live  at  Hardin.  I  am  a  bartender  at  the  Stock- 
man Bar.  I  have  been  tending  bar  there  for  the  last 
four  years.  In  April,  1947,  my  shift  was  from  eight 
until  two  at  night.  I  am  acquainted  with  Leo  Esco- 
bedo  and  his  father.  On  a  Saturday  night,  some 
time  in  April,  1947,  Leo  Escobedo  came  into  the 
Stockman,  and  handed  me  a  package,  a  sack  which 
looked  to  me  like  apples,  and  I  set  it  behind  the  bar. 
He  asked  me  to  save  it  for  him  when  he  goes  home. 
He  came  in  later  and  got  the  sack.  [34]  There  were 
a  couple  of  men  with  him.  There  was  a  carton  of 
cigarettes  laying  on  top.  I  gave  it  to  them  and  they 
went  out. 

Witness  was  then  handed  a  half  gallon  bottle  of 
wine,  marked  Government's  Exhibit  No.  1,  and 
further  tesified: 

We  never  sell,  we  never  have  half  gallon  wine  in 
the  last  four  years.  I  would  say  that  this  half  gal- 
lon of  wine  did  not  come  out  of  the  Stockman.  We 
never  had  any  like  that. 

On  cross-examination  witness  testified: 

It  could  have  come  out  of  the  place,  but  I  didn't 
sell  it  to  them.  They  might  have  carried  it;  I  didn't 
see  it. 
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PETE  AUTOBEE 
a  witness,  was  called  and  testified  substantially  as 
follows : 

I  live  in  Billings.  I  am  a  moulder  at  the  fomi- 
dry.  I  knoAv  Leo  Escobedo,  Ermelindo  Escobedo, 
Ralph  Melendrez  and  Manuel  Melendrez.  I  was  in 
the  car  when  the  car  was  stopped  on  the  Crow 
Indian  Reservation  on  April  12,  1947.  I  met  Ralph 
Melendrez  about  six  fifteen  and  we  went  into  the 
Farm  Cafe.  I  went  in  there  and  then  he  came  in 
bringing  a  half  gallon  of  wine  and  we  had  a  few 
drinks.  After  that  we  walked  out  and  stood  around 
the  street  in  front  of  the  Farm  Cafe  for  about  ten 
minutes  and  then  we  met  Mr.  Escebedo  and  we 
walked  over  to  the  Arcade.  I  mean  the  old  gentle- 
man. The  three  of  us  went  into  the  Arcade.  It  was 
probably  fifteen  minutes  to  seven  before  we  got 
there.  We  stayed  there  maybe  an  hour  or  a  half 
hour.  Then  I  came  out  and  went  in  the  Mission 
pool  hall  and  asked  this  gentleman  if  he  would 
give  me  a  ride  home.  I  lived  at  St.  Xavier.  He  said 
yes,  to  wait  until  he  got  ready  to  go  home,  so  I 
waited  until  the  time  they  went  home  and  then  I 
got  into  the  car  and  went  home  with  them.  I  got 
into  the  station  wagon  right  there  in  front  of  the 
depot.  I  walked  down  the  street  with  Mr.  Melen- 
drez and  we  got  in  the  car  and  then  the  rest  of  them 
began  to  come  in  and  then  we  left.  Leo  and  the  old 
man  were  in  the  front  seat.  We  started  out  of  town 
and  we  got  past  the  tracks  when  the  officers  caught 
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up  with  lis,  stopped  the  car  and  made  us  s^et  off 
there.  They  searched  the  car  and  took  us  [35]  back. 
After  they  turned  me  loose  we  got  a  man  to  take  us 
home.  I  was  with  Manuel  and  Ralph's  children. 
The  people  that  took  us  back  took  the  kids,  too. 
On  cross-examination  witness  testified: 
After  we  had  the  drinks  in  the  Farm  Cafe,  just 
me  and  Mr.  Melendrez  walked  out  and  stood  in  the 
front  of  the  Cafe.  We  stood  there  about  fifteen  min- 
utes and  then  we  walked  over  to  the  Arcade.  We 
didn't  go  anywhere  else;  just  met  Mr.  Escobedo. 
It  was  at  the  Arcade  that  I  asked  Mr.  Escobedo  for 
a  ride. 

MANUEL  MELENDREZ 

a  witness  for  the  defendants,  testified  substantially 
as  follows: 

I  live  at  8t.  Xavier.  I  am  twenty-nine  years  of 
age.  I  have  lived  there  since  1939,  up  until  Janu- 
ary, 1942,  when  I  enlisted  in  the  Army.  I  was  in  the 
service  three  and  one-half  years,  with  the  Eleventh 
Air  Force  in  the  Aleutian  Islands.  I  was  honor- 
ably discharged.  I  know  Leo  Escobedo  and  his 
father.  I  met  them  in  the  fall  of  1939.  I  have  been 
in  the  court  room  and  heard  some  testimony  about 
an  occurrence  on  April  12th,  1947.  I  was  in  the 
station  wagon  when  it  came  to  Hardin,  and  when 
we  got  to  Hardin  we  stopped  in  front  of  the  Big 
Horn  Inn.    The  Escobedos  went  to  the  Ford  Ga- 


10  Ermelindo  Escohedo  and  Leo  Escohedo 

(Testimony  of  Manuel  Melendrez.) 
rage  to  order  parts  for  the  truck.   While  they  were 
there   I  went  to  Miles   and  Ulmer  to  get  tractor 
parts.     From   there   I   went   to   the   Ford   Garage 
where  Mr.  Escobedo  and  Leo  were  talking  about 
having  the  radio  fixed.   From  there  Leo  and  I  went 
to  the  Hardin  Chib.   That  is  across  the  street  from 
the  court  house.    I  don't  know  where  my  brother 
was.    We  left  there  about  nine  fifteen.    Then  we 
went  back  to  the  car  and  took  a  friend  of  Leo's  by 
the  nam.e  of  Leonard  to  the  Hill  Top.  That  is  a  club 
northwest  of  Hardin.  When  we  came  back  our  park- 
ing place  was  gone  and  we  drove  around  a  while 
and  parked  in  front  of  the  depot.   We  were  sitting 
in  the  car  at  the  time  that  Mr.  Harwood  and  the 
police  officer  parked  beside  us.    I  got  out  of  the 
car  and  went  up  to  the  Arcade  and  [36]  told  Mr. 
Escobedo  where  the  car  was.    I  also  told  him  tliat 
Leo  and  I  would  get  the  packages  at  the  Stockman. 
Robinson  went  with  us.    My  brother  was  not  theie. 
Leo  had  a  sack  of  apples  and  a  carton  of  cigarettes 
at  the  Stockman.    I  carried  the  cigarettes  and  he 
carried  the  apples.   We  did  not  carry  any  wine  out 
of  the  Stockman.   I  didn't  even  know  the  wine  was 
in  the  car  until  the  officers  had  found  the  bottles. 
If  I  had  known  they  were  in  the  car  I  would  never 
have  left  Hardin  with  them.   Mr.  Harwood  and  the 
officer  were  over  there  watching  us.   I  had  no  reason 
to  apprehend  or  suspect  that  the  bottles  were  in  the 
car.   Leo  never  put  anything  in  the  car  as  far  as  I 
know  and  he  and  I  had  nothinsr  to  drink  that  eve- 
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ning.  As  far  as  I  know  Mr.  Escobedo  did  not  put 
any  wine  h\  the  car.  When  we  came  down  to  the  sta- 
tion wag-on  with  the  cigarettes  and  apples,  Leo 
handed  them  to  his  dad,  who  was  in  the  front  seat, 
and  his  dad  handed  them  back  to  either  Ralph  or 
Pete  or  Mr.  Robinson,  who  took  the  packages  and 
set  them  in  the  back  on  the  last  seat.  Leo  got  in 
the  driver's  side  and  I  got  in  on  the  other  side. 
There  were  three  of  us  in  the  front  seat.  When 
the  officers  stopped  the  car  Mr.  Harwood  asked  me 
if  there  was  any  liquor  in  the  car  and  I  told  him 
there  was  not  and  he  searched  me.  They  searched 
the  car  and  found  the  wine  and  ordered  us  back  to 
Hardin.  There  was  quite  a  scuffle  there  between 
Ralph  Melendrez  and  the  of&cers. 

On  cross-examination  the  witness  testified: 
At  the  sheriff's  office  my  brother  started  telling 
the  police  officer  that  he  could  whip  him  and  they 
got  to  scuffling.  Then  the  sheriff  came  and  they 
finally  got  Ralph  into  the  cell.  At  the  time  I  went 
to  tell  Mr.  Escobedo  about  moving  the  car  I  laiew 
they  were  at  the  Arcade  because  I  walked  by  and 
saw  them  in  there  and  I  told  Leo. 

LEO  ESCOBEDO 
called  as  a  witness,  testified  substantially  as  follows: 

I  live  at  St.  Xavier,  Montana.  I  was  born  in 
Texas.  I  was  in  military  service  in  1945,  in  Oki- 
nawa. I  was  in  twenty-two  [37]  months.  I  was 
a  Military  Policeman.   I  received  an  honorable  dis- 
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charge.  Mr.  Escobedo,  Senior,  is  my  father.  There 
are  nine  children,  all  born  in  this  country  and  all 
citizens  of  this  country.  With  reference  to  what  oc- 
curred in  Hardin  on  April  12th,  we  went  to  Hardin 
to  get  some  parts  for  our  truck.  My  father  owns  the 
station  wagon.  We  bought  it,  I  believe,  in  March, 
about  a  month  before  this  happened.  We  had  to  pay 
$1900.00  for  it.  We  have  been  engaged  in  business 
down  there  raising  beets  and  general  farm  work  and 
made  pretty  good  money.  I  have  never  sold  or  given 
away  any  liquor  to  an  Indian.  I  didn't  know  anyone 
was  making  such  a  claim  until  we  had  this  trial. 
After  we  left  the  garage  Manuel  and  I  went  up  to 
the  Hardin  Club.  My  father  stayed  at  the  garage. 
We  first  parked  the  station  wagon  right  by  the 
Farm  Cafe  and  the  Big  Horn  Inn,  at  the  point 
where  a  little  circle  is  marked  on  Defendants'  Ex- 
hibit No.  3.  It  stayed  there  until  about  nine  fifteen, 
nine  thirty.  I  met  a  friend  down  at  the  Hardin 
Club  who  wanted  me  to  take  him  down  to  the  Hill 
Top,  and  we  did.  When  we  came  back  there  was  no 
place  t(^  park,  so  we  parked  in  front  of  the  depot. 
Manuel  Melendrez  was  with  me.  I  don't  know  where 
my  father  was  at  that  time.  After  we  parked  at 
the  depot  Manuel  got  off  the  car  and  made  a  round 
while  I  was  in  the  car.  When  he  came  back  he  said 
that  my  dad  was  in  the  Arcade.  While  we  were  in 
the  car  we  saw  Harwood  and  the  policeman.  They 
were  parked  right  alongside  of  us.  I  know  what  the 
law  is  about  taking  liquor  into  the  Indian  Reserva- 
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tion.  I  did  not  put  any  wine  or  any  other  liquor  in 
the  car  that  night.  I  didn't  know  there  was  any 
there  until  they  caught  us  out  on  the  highway.  I 
came  out  of  the  Stockman  that  night  just  before 
we  left,  and  Manuel  Melendrez  and  Jim  Robinson 
were  with  us.  I  went  in  there  to  get  a  package  I 
left  there  earlier  in  the  evening  that  I  bought,  a 
sack  of  apples  and  a  carton  of  cigarettes.  I  saw 
Mr.  Bill  Gress,  the  bartender,  while  I  was  in  there. 
Manuel  carried  the  carton  of  cigarettes  and  I  car- 
ried the  sack  of  apples.  Mr.  [38]  Robinson  had  no 
package.  I  gave  the  sack  of  apples  to  my  dad  and 
he  handed  them  back.  I  don't  know  who  he  handed 
them  back  to.  I  have  never  seen  the  apples  or  the 
cigarettes  since.  No  one  gave  my  dad  a  receipt  for 
the  car  or  its  contents.  When  they  stopped  the  car 
they  asked  if  we  had  any  liquor  in  the  car.  I  told 
them  I  didn't  have  any  and  I  had  no  reason  to 
think  otherwise.  There  were  three  in  the  front 
seat,  and  there  is  a  seat  in  the  middle  and  one  in 
the  back  and  there  are  side  doors.  I  had  no  occa- 
sion to  go  in  the  back  of  the  station  wagon  and 
look  for  any  packages. 

On  cross-examination  the  witness  testified: 
When  my  father  bought  the   station  wagon   he 
])aid  around  $700.00  cash.   At  the  time  it  was  seized 
there  was  about  $1400.00  due,  to  some  finance  com- 
pany.   It  is  down  to  $800.00. 
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ERMELINDO  ESCOBEDO 
testified  substantially  as  follows: 

My  name  is  Ermelindo  Escobedo.  I  am  seventy- 
four.  I  have  lived  in  the  United  States  since  1910, 
and  in  this  section  the  last  seven  years.  I  have  lived 
in  St.  Xavier  since  1940.  I  oa\t:i  the  Ford  station 
wagon.  During  the  time  I  have  lived  at  St.  Xavier 
I  have  never  sold  or  given  any  liquor  to  an  Indian. 
I  heard  the  testimony  in  the  trial  and  I  heard  that 
the  officers  found  two  bottles  of  wine  and  a  part  bot- 
tle of  wine  in  my  station  wagon.  The  first  I  knew 
of  it  was  when  Mr.  Harwood  picked  it  up.  I  did 
not  loiow  the  wine  was  in  the  car  before  that.  No 
one  told  me  the  wine  was  in  there.  I  had  no  rea- 
son to  believe  the  wine  was  in  there.  I  did  not  put 
any  wine  in  the  car  and  I  saw  no  one  put  the  wine 
in  the  car. 

On  cross-examination  the  witness  testified: 

That  night  we  drank  a  little.  Just  little  glasses  in 
the  beer.  We  had  a  little  wine  that  night,  yes.  That 
was  ill  the  Arcade.  As  to  whether  or  not  I  was 
around  with  Ralph  Melendrez  most  of  the  night  I 
can't  see  that  putting  wine  into  my  car  at  [39]  all. 
He  come  in  the  Ford  Garage,  come  back  myself  and 
treat  and  Ralph  he  told  me,  Emil,  you  ready  for 
part.  Not  yet.  That  is,  he  asked  me  if  I  had  bought 
the  parts.  I  told  him  no,  not  3^et.  He  asked  me  if 
he  bought  the  parts  and  he  said  no,  Ralph,  not  yet. 
He  said  you  want  a  bottle  of  beer  and  he  don't 
care.   Me  ask  him  that  is  okay,  let's  go. 
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(Testimony  oi  Ermelindo  Escobedo.) 
Mr.  Lamb:  Wlien  he  says  ''he,"  he  means  "I." 
We  stayed  quite  a  while  in  the  garage,  <'al]ed  up 
Billings  for  parts.  I  think  it  was  about  foui-  or 
five  o'clock  when  Ralph  Melendrez  asked  me  if  I 
wanted  to  go  over  and  have  a  drink.  Maybe  it  was 
five-thirty  or  six.  He  gave  me  twenty  dollar  bill 
for  the  little  girls  to  go  buy  stockings  and  shoes 
and  then  he  made  the  order  what  was  needed  to  fix 
the  truck,  and  then  he  asked  me  if  I  wanted  to  go 
for  a  drink.  Then  he  said  he  would  go  back  to  town 
and  look  for  his  kids  and  I  stayed  in  the  garage. 
I  left  the  garage  after  a  while,  Leo  and  1.  After 
a  while  I  went  back  with  Manuel  and  we  v/ere  all 
three  in  the  garage.  As  to  when  we  had  our  first 
drink,  Arcade  and  Mission  and  Arcade  last  drink. 
I  had  my  first  drink  with  Ralph  about  ten-thirty, 
T  think.  T  had  the  first  drink  in  the  Mission.  I 
was  not  up  at  the  Stockman.  I  met  Ralph  in  the 
street  near  the  Mission  Bar  and  we  went  in  and 
then  to  the  Arcade.  We  then  went  to  the  car  and 
started  home. 

On  rebuttal  Roy  Riley,  Sheriff  of  Big  Horn 
County,  testified,  but  not  as  to  facts  involved  here. 

LOUIS  B.  HARWOOD 

was  recalled  and  testified  substantially  as  follows: 

I  was  parked  earlier  in  the  evening  by  the  station 
wagon,  but  T  was  not  watching  the  occupant.8  of 
the  car. 
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At  this  point,  botli  sides  having  rested,  a  motion 
to  dismiss  was  made  as  follows : 

''Mr.  Groene:  Comes  now  the  defendants  Erme- 
lindo  Escobedo  and  Leo  Escobedo  at  the  close  of  the 
Government's  case  [40]  and  move  the  court  for 
a  verdict  of  acquittal  on  each  count  of  the  infor- 
mation upon  the  following  grounds  and  for  the  fol- 
lowing reasons.  Count  one  is  the  count  charging 
the  defendants  Vvdth  introducing  into  the  Crow 
Indian  Reservation  wine.  And  count  two  charges 
the  defendants  with  introducing  into  the  Crow 
Indian  Reservation  wine.  We  submit,  if  the  court 
please,  there  is  no  proof  in  the  case  whatever  as 
to  the  defendants  named  ever  having  had  possession 
of  the  wine  in  question.  Even  if  you  assume  from 
section  245  of  the  code  that  possession  is  prima 
facie  evidence,  they  haven't  sho\\ai  the  possession, 
and  even  if  they  had  shown  i^ossession,  it  is  suf- 
ficiently rebutted  of  course  in  this  case  to  place 
back  on  the  Government  the  burden  to  show  that 
the  wine  was  actually  in  the  possession  of  these 
defendants.  As  T  see  it  there  is  no  proof  in  the 
record  whatever.  The  testimony  of  the  officers  for 
the  Government  shows  absolutely  nothing.  The  only 
thing  they  have  is  the  testimony  of  Ralph,  is  the 
admission  of  Ralph  Melendrez  to  Mr.  Harwood 
after  the  car  was  brought  in  that  he  bought  the  wine 
in  the  Stockman.  There  is  absolutely  no  ])roof 
whatever  that  these  defendants  ever  bought  any 
wine  or  ever  put  any  wine  in  this  car,  and  this  is 
a  criminal  case  and  the  Government  nuist  prove 
the  guilt  of  these  defendants  beyond  a  reasonable 
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doubt  and  we  submit  there  is  no  proof  in  the  record. 

Mr.  Lamb:  Well,  if  the  court  please,  of  course 
the  meaning  of  possession  is  rather  a  broad  mean- 
ing, control  of,  to  possess,  and  to  exercise  or  be 
a]:»le  to  exercise  control  over  the  wine  in  question. 
In  addition  in  the  second  count,  or  in  the  first  count 
being  charged  with  the  introduction  of  the  wine 
upon  the  reservation,  Leo  Escobedo  v/as  the  driver 
of  the  automobile  in  which  the  wine  was  seized  and 
tlie  driver  of  that  car  would  have  then  be  in  con- 
trol of  and  in  possession  and  was  in  the  act  and 
did  introduce  onto  the  Crow  Indian  Reservation 
the  wine  as  charged  in  this  indictment,  and  that 
particular  fact  is  entirely  unrefuted  and  in  fact  is 
admitted  by  the  witnesses  for  the  defense.  Of  course," 
in  this  particular  case  it  is  a  question  of  [41]  fact' 
for  the  jury  to  determine  whether  in  fact  the  de- 
fendants were  connected  with  the  placing  of  the 
wine  in  the  car  and  whether  or  not  the^^  had  knowl- 
edge or  should  have  kno\ATi  that  the  liquor  was  in 
the  car  at  the  time  that  it  was  introduced  and 
possessed  upon  the  Crow  Indian  Reservation  by 
these  defendants. 

The  Court :  Well  they  were  seen  bringing  these 
packages  out.  They  testified — was  it  Mr.  Harwood 
testified  to  the  bringing  of  the  packages  out? 

Mr.  Lamb:     Both  he  and  the  other  officer. 

The  Court:  x\nd,  of  course,  that  made  them 
think  they  were  placing  packages  of  liquor  in  the 
car  and  bringing  packages  of  liquor  to  the  car.  And 
the  fact  that  they  were  all  drinking  and  having  a 
time  of  it,  especially  the  elder  Escobedo  and  the 
others,  Avould  look   as   if   thev   were   drinkins:   to- 


48  Ermelindo  Escohedo  and  Leo  Escohedo 

gether  and  having  a  night  of  it  at  any  rate  up 
until  some  eleven  o'clock  at  night.  There  are  so 
many  circumstances  there.  Of  course,  it  is  a  mat- 
ter to  put  up  to  the  jury  for  them  to  say  whether 
they  believe  beyond  a  reasonable  doubt  that  the 
circumstances  are  sufficient  to  draw  them  into  the 
review  of  the  testimony  that  the  defense  has  sub- 
mitted here,  whether  they  have  that  belief  that 
either  of  the  Escobedos  knew  of  the  i^resence  of 
the  liquor  in  their  own  car  after  putting  in  the 
evening  together  and  having  a  time  of  it  and  being 
seen  depositing  packages  in  the  car.  Those  are 
circumstances  now  that  and  as  the  District  Attor- 
ney says,  Leo  Escohedo  was  driving  the  car  and  he 
had  control  of  it  and  supposedly  would  know  what 
was  going  on,  who  is  in  it  and  what  is  in  it,  and 
what  these  packages  were  that  were  being  deposited 
in  the  car.  Now  I  don't  think  it  is  a  very  strong 
case  to  tell  you  the  truth,  but  what  the  jury  will 
do  with  it  is  another  thing,  but  it  seems  to  me  there 
is  enough  here.  If  they  were  going  to  church  and 
coming  back  from  church  and  got  in  the  car  and 
started  off,  you  wouldn't  think  so  much  about  it, 
but  v/here  tliey  were  having  a  drinking  bout  to- 
gether and  they  were  all  full  evidently.  [42] 

Mr.  Groene:  Except  the  boy  who  was  driving 
the  car  and  the  other  one  who  didn't  have  a  drink. 

The  Court :  He  didn't  have  a  drink  and  nobody 
testified  ho  had  a  drink.  It  was  fortunate  the  driver 
wa«  sober  but  apparently  the  rest  of  them  were 
havinj^?  a  time  of  it,  but  with  the  packages  being 
deposited  there  there's  circumstances  might  confuse 
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the  jury.  The  owner  of  the  car  and  the  other  Esco- 
bedo  ought  to  have  known  about  it  that  they  were 
there  and  should  have  known  what  they  had  in  the 
trunk.  I  rather  think  I  will  let  the  case  go  to  the 
jury,  but  as  I  said,  I  think  it  is  a  weak  case  and 
my  notion  would  be  that  the  jury  won't  do  very 
much  about  it,  but  now  we  will  have  to  let  it  go 
that  way." 

The  court  duly  instructed  the  jury  and  thereafter 
tlie  jury  returned  verdicts  of  not  guilty  as  to  both 
defendants. 

[Endorsed] :     Filed  Feb.  3,  1948.  [43] 


Thereafter,  on  February  18,  1948,  the  Decision  of 
the  Court  was  duJy  filed  herein,  being  as  follows, 
to  wit: 

[Title  of  District  Court  and  Cause.] 

DECISION 

A  libel  of  information  was  filed  herein  for  the 
forfeiture  of  the  above  described  automobile  under 
the  Indian  Liquor  Laws  (25  U.S.C.A.  Sees.  246, 
247,  248).  An  answer,  in  Avhich  a  lien  holder  joined, 
was  filed  by  the  owner  of  the  automobile  denying 
any  knowledge  of  the  presence  of  intoxicating 
liquor  in  his  automobile  while  being  driven  on  the 
Indian  Reservation,  as  alleged. 

The  owner,  Ermelindo  Escobedo,  was  occupying 
the  front  seat  of  his  car,  which  his  son.  Leo  Esco- 
bedo, w^as  drivins:,  when  a  special  officer  of  the 
United  States  Indian  Service  intercepted  the  car 
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while  being  driven  withiii  the  boundaries  of  the 
Crow  Indian  Reservation,  in  the  District  of  Mon- 
tana, and  found  near  the  back  seat  of  the  car,  which 
"Was  said  to  have  been  occupied  by  four  children  of 
fee  passenger,  Ralph  Melendrez,  a  friend  of  the 
Gv/ner,  a  quantity  of  wine,  consisting  of  three  jugs 
m  all,  of  which  the  passenger,  Melendrez,  who  occu- 
pied the  second  seat,  claimed  ownership. 

The  persons  above  mentioned  reside  on  the  Indian 
Reservation,  and  had  driven  to  Hardin,  Montana, 
to  procure  parts  for  the  repair  of  a  truck  belonging* 
to  the  owner  of  the  car  in  question.  After  trans- 
acting their  business,  they  visited  some  of  the  bar 
rooms  in  Hardin,  and  as  the  evidence  shows,  had 
been  doing  considerable  drinking,  in  which  it  also 
appears  that  the  son,  the  driver  of  the  car,  did  not 
participate.  To  the  criminal  charge  Melendrez 
entered  a  plea  of  guilty  to  the  introduction  and 
possession  of  intoxicating  liquor  on  the  Indian 
Reservation;  the  two  Escobedos  were  tried  by  a 
jury  and  foimd  not  guilty  of  the  same  criminal 
bharge.  It  was  agreed  that  the  testimony  taken  in 
the  trial  of  the  criminal  case  might  be  used  in  the 
civil  case  now  mider  consideration.  [45] 

'On  the  subject  of  knowledge  on  the  part  of  the 
6^'ner  of  the  car  the  Government  relies  strongly 
oil  the  testimony  of  Melendrez  and  Autobee  develop- 
ing circumstances  showing  that  while  the  former 
wj!s  carrying  the  jug  of  wine  back  to  the  car  the 
oWher  was  with  him,  and  could  have  seen  the  wine 
placed  in  the  car;  and,  since  they,  the  owner  and 
M(^lendrez,  had  been  drinking  together  at  the  Ar- 


vs.  United  States  of  America  51 

cade  bar,  and  were  both  going  together  towards 
the  car  with  the  latter  carrjdng  the  jug  of  wine 
from  which  the  contents  had  been  nearly  eni})tied, 
the  responsibility  was  on  the  senior  Escobedo  to 
know  whether  the  wine  was  in  the  car;  he  must 
have  seen  Melendrez  carrying  it  towards  the  car; 
they  were  both  going  to  the  car  to  drive  away  at 
the  time,  which  was  then  about  eleven  o'clock  at 
night. 

Melendrez  had  already  pleaded  guilty  to  the 
criminal  charp:;e  when  he  was  called  as  a  witness 
on  behalf  of  the  Escobedos,  and  the  testimony  re- 
lating to  the  Vv^alk  to  the  car  with  the  wine  was 
developed  by  the  District  Attorney  on  cross-examir 
nation.  This  court  is  of  the  opinion  that  the  testi- 
mony of  Melendrez  and  Autobee  in  regard  to  the 
wine  drinking  in  the  cafe,  wnth  the  jug  in  posses- 
sion of  Melendrez,  considered  in  connection  v/itli 
the  surrounding  circumstances,  taking  into  account 
the  reiterated  positive  statements  made  by  Melen- 
drez and  Autobee  as  to  what  they  did,  where  they 
went,  and  w^ho  they  met,  on  leaving  the  cafe,  brings 
the  senior  Escobedo  in  close  contact  with  the  jug 
of  wine  that  was  returned  to  the  automobile.  Aside 
from  that  view  of  the  evidence,  the  decision  written 
by  Circuit  Judge  Wilbur,  when  he  was  Senior 
Judge  of  the  Circuit  Court  of  Appeals  for  this 
Circuit,  in  which  the  other  Judges  concurred,  under 
the  facts  disclosed  in  this  case,  would  require  the 
court  to  order  a  decree  of  forfeiture  of  the  car  in 
question,  as  prayed  for  in  the  libel  of  information 
filed  herein.   United  States  v.  One  Chevrolet  coupe 
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automobile,  CCA.  9th  Circuit,  58  Fed.  (2)  235,  [46] 
and  cases  cited  therein. 

The  evidence  shows  that  the  intoxicating  liquor, 
three  jugs  of  wine,  was  found  b}'  the  officer  near  the 
rear  seat  of  the  automobile,  and  that  none  of  the 
parties  above  named  were  in  the  car  at  the  time  of 
the  actual  seizure,  having  been  required  by  the 
officer  to  step  out,  for  the  purpose  of  the  search.  As 
contended  In^  the  District  Attorney  the  parties  were 
engaged  in  a  joint  venture  in  their  auto  trip  to 
Hardin;  they  were  visiting  drinking  resorts  about 
town  for  several  hours  before  leaving,  and  it  w^as 
undoubtedly  the  duty  of  the  o\^Tier  of  the  car  to 
investigate  and  determine  whether  there  was  any 
intoxicating  liquor  near  the  back  seat,  or  at  any 
other  place  in  the  car,  before  driving  upon  an 
Indian  Reservation;  if  the  owner  had  looked,  he 
would  have  seen  the  liquor  where  the  officer  found 
it  a  few  minutes  later.  There  is  a  difference  in  the 
statements  of  Officer  Harwood  and  Officer  Grud- 
zinslvi  in  respect  to  the  identity  of  the  persons 
coming  out  of  the  Stockman's  at  about  eleven 
o'clock  that  night  with  bundles  done  up  in  paper; 
one  aaid  Melendrez  was  one  of  the  three  coming 
out  of  the  bar  and  the  other  said  he  was  not,  but 
irrespective  of  whether  the  wine  was  being  l^rought 
to  the  car  at  that  time,  or  whether  it  was  deposited 
in  the  car  several  hours  before,  as  stated  by  Melen- 
drez, the  three  jugs  of  wine  were  fomid  in  the  car 
by  the  officers  on  the  Indian  Reservation.  Other 
witnesses  explained  what  was  being  brought  from 
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the  Stockman's  about  eleven  p.m.,  just  before  leav- 
ing for  St.  Xavier;  tliey  said  the  bundles  seen  by 
the  officers  were  a  sack  of  apples  and  a  carton  of 
cigarettes.  Melendrez  said  he  did  not  know  about 
the  Indian  liquor  laws,  or  that  it  was  an  offense 
to  take  liquor  on  an  Indian  Reservation;  if  that 
is  true,  then  why  did  he  feel  obliged  to  conceal  the 
three  jugs  of  wine  from  his  drinking  companions? 
There  seems  to  be  an  inconsistence  here  which  has 
not  been  explained.  [47] 

On  cross-examination  of  Officers  Harwood  and 
Max  Bigman,  it  was  developed  that  several  com- 
plaints had  been  made  to  them  about  alleged  boot- 
legging activities  of  the  Escobedos,  and  that  the 
former  had  received  through  the  mail  an  unsigned 
letter  of  complaint  in  that  respect.  All  of  this  kind 
of  testimony  consisted  of  rumor  and  hearsay  and 
could  have  been  excluded  from  the  case,  and  while 
it  is  not  evidence  here,  and  was  not  considered  as 
such,  it  discloses  the  information  received  by  the 
officer  U})on  which  he  acted  and  which  resulted  in 
the  search  and  seizure  of  the  automobile  in  this  case. 

The  court  has  examined  with  care  the  able  argu- 
ment presented  by  counsel  for  defendant  but  can 
find  therein  no  reasonable  application  to  the  facts 
under  the  law  applicable  to  this  case.  In  view  of 
the  foregoing,  the  decision  must  be  for  the  plaintiff, 
and  it  is  so  ordered. 

CHARLES  N.  PRAY, 
Judge. 

[Endorsed] :  Filed  Feb.  18,  1948.  [48] 
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Thereafter,  on  March  27,  1948,  Notice  of  Appeal 
was  duly  filed  herein,  being  as  follows,  to  wit: 

[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Ermelindo  Escohedo 
and  Leo  Escohedo,  libelees  above  named,  hereby  ap- 
peal to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  Order,  Decision  and  Judgment 
entered  in  this  action  on  the  18th  day  of  February, 
1948. 

Dated  March  23,  1948. 

/s/  MERLE  GROENE, 

Attorney  for  Appellants. 

Service  of  the  within  admitted  and  a  copy  had 
this  23rd  day  of  March,  1948. 

JOHN  B.  TANSIL, 

United  States  Attorney, 
FRANKLIN  A.  LAMB, 
Assistant  United  States 
Attorney. 

[Endorsed]  :     Filed  March  27,  1948.  [50] 


Thereafter,  on  April  8,  1948,  Stipulation  as  to 
Record  on  Appeal  was  duly  filed  herein,  being  as 
follows,  to  wit:  [51] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto,  by  their  respective  counsel,  as 
follows: 
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1.  That  prior  to  the  trial  of  the  criminal  action 
it  was  stipulated  and  agreed  by  and  between  coun- 
sel, with  the  approval  of  the  District  Judge,  that  the 
evidence  in  the  criminal  case  would  be  considered  as 
the  evidence  in  the  civil  case. 

2.  That  the  foregoing,  consisting  of  42  pages,  in 
addition  to  this  one,  and  pursuant  to  Subdivision 
(f),  Rule  75  of  the  Rules  of  Civil  Procedure,  shall 
be  considered  as  the  complete  record  of  the  parts  to 
the  record,  proceedings  and  evidence  to  be  included 
in  the  record  on  appeal  and  as  such  may  be  certi- 
fied to  by  the  clerk  of  the  above  entitled  court  as 
the  transcript  of  the  record  on  appeal. 

3.  That  heretofore  and  within  the  time  allowed 
by  law  appellants  duly  filed  in  this  court  their  bond 
and  supersedeas  on  appeal. 

Dated  this  7th  day  of  April,  1948. 

JOHN  B.  TANSIL, 

United  States  Attorney, 

By  FRANKLIN  A.  LAJMB, 

Assistant  United  States 
Attorney. 

MERLE  GROENE, 

Attorney  for  Libelees  and 
Appellants. 

[Endorsed] :     Filed  April  8,  1948.  [52] 
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CLERK'S  CERTIFICATE  TO  TRANSCRIPT 
OP  RECORD 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana,  do  hereby 
certify  and  return  to  The  Honorable,  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, that  the  foregoing  volume  consisting  of  53 
pages,  numbered  consecutively  from  1  to  53  inclu- 
sive, constitutes  a  full,  true  and  correct  transcript 
of  all  portions  of  the  record  in  case  Number  953, 
United  States  of  America,  Libelant,  versus  One 
1947  Model  Ford  V8  Station  Wagon  Automobile,  et 
al.,  stipulated  by  the  parties  as  the  record  on  appeal 
therein,  as  appears  from  the  original  records  and 
files  of  said  Court  in  my  custody  as  such  Clerk. 

I  further  certify  that  the  costs  of  said  transcript 
amount  to  the  sum  of  Nine  and  50/lOOths  ($9.50) 
Dollars,  and  have  been  paid  by  the  appellants. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Great  Falls,  Montana,  this  12th  day  of  April,  A.D. 
3948. 

[Seal]  H.  H.  WALKER, 

Clerk,   U.    S.   District   Court,   for  the   District   of 
Montana. 

By  /s/  ELIZABETH  C.  McKEE, 
Deputy  Clerk.  [53] 
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[Endorsed]:  No.  11899.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Erinelindo 
Escobedo  and  Leo  Escobedo,  Claimants  of  One  1947 
Model  Ford  V8  Station  Wagon  Automobile,  Appel- 
lants, vs.  United  States  of  America,  Appellee. 
Apostles  on  Appeal.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Montana. 

Filed  April  16,  1948. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11899 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs.  ' 

One  1947  Model  Ford  V8  Station  Wagon  Automo- 
bile, Motor  Number  20  327,  bearing  Montana 
1947  License  Number  22-T1307,  together  with 
its  tools,  parts,  accessories  and  appurtenances 
(Seized  from  Ealph  Melendrez,  Ermelindo 
Escobedo  and  Leo  Escobedo), 

Libelees. 

APPELLANTS'  DESIGNATION  FOR 
PRINTING  RECORD 

Appellants   herein    hereby    designate   the    entire 
record  as  certified  by  the  Clerk  of  the  United  States 
District  Court  to  be  printed  by  the  above  entitled 
Court,  and  declare  that  it  is  the  record  relied  upon 
by  appellants  herein  on  this  appeal. 
Dated  this  27th  day  of  April,  1948. 
/s/  MERLE  GROENE, 
Attorney   for  Libelees   and   Appellants   Ermelindo 
Escobedo  and  Leo  Escobedo. 

Service  of  the  within  admitted  and  a  copy  had 
this  27th  day  of  April,  1948. 

/s/  JOHN  B.  TANSIL, 

United  States  Attorney, 
By  /s/  FRANKLIN  A.  LAMB, 
Asst.  U.  S.  Atty. 

[Endorsed] :     Filed  April  29,  1948. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANTS INTEND  TO  RELY  ON  THIS 
APPEAL 

That  the  District  Court  erred  in  rendering  judg- 
ment against  libelees  and  appellants  Ermelindo 
Escobedo  and  Leo  Escobedo  in  that  there  is  not 
sufficient  evidence  to  justify  the  findings  or  judg- 
ment, and  the  order,  decision  and  judgment  are  not 
supported  by  the  evidence  and  are  contrary  to  law 
in  the  following  particulars: 

1.  That  there  is  no  evidence  in  the  record  to  sup- 
port a  finding  by  the  Court  that  appellants,  or 
either  of  them,  had  any  knowledge  whatsoever 
that  the  automobile  in  question  contained  any 
wine  at  the  time  it  entered  the  Indian 
Reservation ; 

2.  That  appellant,  Ermelindo  Escobedo,  being  the 
owner  of  the  car  in  question,  and  being  wholly 
without  any  knowledge  or  notice  whatsoever  of 
the  presence  of  wine  in  the  said  automobile 
when  it  entered  the  Indian  Reservation,  had 
no  intent  to  violate  any  law  of  the  United 
States,  and  the  forfeiture  of  his  automobile  is 
contrary  to  law  and  equity; 

3.  That  the  order,  decision  and  judgment  is  con- 
trary to  the  evidence  herein; 
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4.    That  the  order,  decision  and  judgment  is  con- 
trary to  law  and  the  principles  of  equity. 

Respectfully  submitted, 

/s/  MERLE  GROENE, 
Attorney   for  Libelees   and   Appellants   Ermelindo 
Escobedo  and  Leo  Escobedo. 

Service  of  the  within  admitted  and  a  copy  had 
this  27th  day  of  April,  1948. 

/s/  JOHN  B.  TANSIL, 

United  States  Attorney. 

By  /s/  FRANKLIN  A.  LAMB, 
Asst.  U.  S.  Atty. 

[Endorsed] :     Filed  April  29,  1948. 
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BRIEF  OF  APPELLANTS 


STATEMENT  OF  PLEADINGS  AND  FACTS 

This  is  a  proceeding  brought  by  the  United  States 
of  America,  as  Libelant,  against  one  1947  Model  Ford 
V8  Station  Wagon,  seized  from  Ralph  Melendrez,  Er- 
melindo Escobedo  and  Leo  Escobedo,  Libelees.  Here- 
after the  Station  Wagon  will  be  referred  to  as  the 
automobile,  Ralph  Melendrez  as  the  passenger,  Erme- 
lindo Escobedo  as  the  owner,  and  Leo  Escobedo  as  the 
driver. 

The  Libel  of  Information  (R.  P.  2),  after  setting 
forth  the  sovereign  capacity  of  the  Government,  al- 
leges the  seizure  of  the  automobile  on  the  Crow  In- 
dian Reservation;  that  prior  to  the  seizure,  that  the 
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passenger,  the  owner  and  driver  had  introduced  and 
conveyed  into  the  Crow  Indian  Reservation  a  quantity 
of  wine;  that  at  the  time  of  the  seizure  all  three  were 
in  possession  of  said  wine.  The  prayer  is  for  the  for- 
feiture of  said  automobile. 

In  connection  with  said  seizure  all  three  were  ar- 
rested and  charged  with  introducing  into  and  posses- 
sion of  liquor  on  the  Crow  Indian  Reservation.  Infor- 
mation (R.  p.  7). 

In  the  forfeiture  proceedings  an  answer  (R.  p.  9) 
was  filed  on  behalf  of  the  owner  and  the  driver  and 
a  lien  claimant.  The  answer  denies  that  the  owner  and 
the  driver  had  introduced  or  conveyed  into  the  Reser- 
vation wine,  as  alleged;  admitted  that  upon  search  of 
the  automobile  some  wine  was  found  in  the  possession 
of  the  passenger,  but  denied  that  the  automobile  was 
used  for  the  purpose  of  introducing  or  conveying  said 
wine  into  the  Indian  Country.  Further  answering,  the 
owner  and  driver  alleged  that  at  the  time  of  the  seizure, 
passenger  was  a  guest  in  the  automobile,  was  not  driv- 
ing the  same  and  had  no  dominion  over  the  same ;  that 
at  no  time  preceding  the  seizure,  nor  at  the  time  of  the 
seizure,  did  the  owner  or  driver  or  lien  claimant  have 
any  knowledge  or  notice  that  the  passenger  had  car- 
ried wine  into  the  automobile  or  that  it  contained  any 
wine. 

A  reply  (R.  p.  11)  was  filed  by  the  Government, 
denying  the  allegations  of  the  answer.  Thereafter,  the 
passenger  entered  a  plea  of  guilty  to  the  Information 
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(R.  p.  13).  Thereafter,  it  was  stipulated  that  the  evi- 
dence ill  tlie  criminal  proceedings  against  the  owner 
and  the  driver  should  be  considered  as  the  evidence  in 
the  forfeiture  proceedings.  (R.  p.  50-55)  Thereafter, 
the  owner  and  driver  were  duly  tried  before  a  jury 
on  the  criminal  charge  and  the  jury  duly  returned  a 
verdict  of  Not  Guilty  (E..  p.  49). 

The  evidence  of  the  Grovernment  consisted  of  the 
testimony  of  a  Government  agent  (R.  p.  13),  a  police- 
man (R.  p.  22),  and  another. 

Evidence  for  the  prosecution  simply  showed  that 
after  the  seizure  of  the  automobile,  the  Government 
agent  found  some  wine  in  j)aper  sacks  in  the  back  seat, 
clear  in  the  back  (R.  p.  17).  The  automobile  was  a  sta- 
tion wagon  with  three  rows  of  seats,  with  doors  for 
each  seat  at  the  side  (R.  p.  15).  The  place  of  seizure 
was  on  the  Indian  Reservation  (R.  p.  17), 

Before  the  automobile  left  Hardin,  Government 
agent  and  the  policeman  both  testified  as  to  certain 
facts,  but  they  disputed  each  other.  The  agent  clalimed 
he  saw  the  passenger,  one  Robinson,  and  the  driver 
come  out  of  the  Stockman,  and  the  passenger  was  car- 
rying two  parcels  and  driver  one  or  two  small  pack- 
ages (R.  p.  20).  The  packages  passenger  carried  might 
have  been  something  else  besides  wine  (R.  p.  21) .  When 
the  seizure  was  made  the  automobile  contained  other 
packags,  groceries  and  other  stuff  (R.  p.  21).  The  po- 
liceman said  that  the  three  who  came  out  of  the  Stock- 
man were  Robinson  and  two  Escobedos,  and  testified 
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differently  as  to  packages  and  wlio  carried  them  (R. 
p.  24). 

For  defendants,  owner  and  driver,  the  passenger 
testified  that  he  bought  three  half-gallons  of  wine  at 
the  State  Liquor  Store  and  put  it  in  the  automobile 
on  the  floor  in  the  back  seat.  Later,  he  met  Robinson 
and  one  Autobee,  and  he  got  a  bottle  of  wine  and  took 
it  into  the  Farm  Cafe  where  the  three  drank  some  of 
it.  After  they  finished  he  ]3ut  the  wine  bottle  back  in 
the  automobile  in  the  back  seat  on  the  floor  (R.  p.  29). 
Anyone  getting  into  the  driver's  seat  could  not  readily 
see  the  wine.  Li  the  back  seat  his  children  were  sleep- 
ing and  they  had  their  packages  in  there  with  the  wine 
(R.  p.  30).  He  took  it  ui)on  himself  to  put  the  wine  in 
the  automobile  and  did  it  without  permission  of  the 
owner  and  without  his  knowledge  (R.  p.  30).  He  said 
nothing  to  the  driver  and  as  far  as  witness  knew  neith- 
er the  owner  nor  the  driver  had  any  knowledge  or  any 
reason  to  suspect  that  there  was  wine  in  the  auto- 
mobile (R.  p.  31). 

Appellants,  owner  and  driver  here,  testified  posi- 
tively that  they  knew  nothing  of  any  wine  being  in 
the  automobile.  The  driver  stated  that  he  did  not  put 
any  wine  in  the  car  but  he  did  put  in  a  sack  of  apples 
and  a  carton  of  cigarettes.  When  the  car  was  stopped 
and  the  officers  asked  if  they  had  any  liquor  in  the  car 
he  told  them  he  didn  't  have  any  and  he  had  no  reason 
to  think  otherwise  (R.  p.  43).  The  owner  testified  that 
he  did  not  know  there  was  any  wine  in  the  car  until 


the  government  agent  picked  it  up,  that  no  one  had 
told  him  the  wine  was  there,  and  he  had  no  reason  to 
believe  it  was  there;  that  he  put  no  wine  in  the  ear  and 
he  saw  no  one  put  the  wine  in  the  car  (R.  p.  44).  Other 
evidence  was  introduced  by  witnesses  for  the  driver 
and  the  owner. 

Manuel  Melendrez  was  in  the  front  seat  of  the  auto- 
mobile; the  owner,  witness  and  driver  all  being  in  the 
first  seat.  He  had  no  reason  to  suspect  that  any  bottles 
were  in  the  automobile  (R.  p.  40). 

This,  in  substance,  presents  the  salient  points  of  the 
testimony,  except  that  as  will  hereafter  be  noted.  The 
lower  Court  mistakenly  assumed  that  the  cross-exam- 
ination of  the  passenger  indicated  that  he  had  the  wine 
with  him  when  he  walked  down  to  the  automobile  with 
the  owner.  In  the  decision  the  lower  Court  overlooked 
entirely  the  fact  that  the  passenger  testified  on  direct 
examination:  "After  we  finished  with  the  wine  I  put 
the  wine  bottle  back  in  he  car,  in  the  back  seat  on  the 
floor"  (R.  p.  29). 

SPECIFICATION  OF  ERRORS 

Appellants  make  the  following  specification  of  er- 
rors as  contained  in  the  statement  of  points  upon  which 
they  intend  to  rely  on  this  appeal  as  follows: 

(R.  p.  59)  "That  the  District  Court  erred  in  ren- 
dering judgment  against  libelees  and  appellants 
Ermelindo  Escobedo  and  Leo  Escobedo  in  that 
there  is  not  sufficient  evidence  to  justify  the  find- 
ings or  judgment,  and  the  order,  decision  and 
judgment  are  not  supported  by  the  evidence  and 
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are  contrary  to  law  in  the  following  particulars: 

1.  That  there  is  no  evidence  in  the  record  to  sup- 
port a  finding  by  the  Court  that  appellants,  or 
either  of  them,  had  any  knowledge  whatsoever 
that  the  automobile  in  question  contained  any 
wine  at  the  time  it  entered  the  Indian  Reservation; 

2.  That  appellant,  Ermelindo  Escobedo,  being 
the  owner  of  the  car  in  question,  and  being  wholly 
without  any  knowledge  or  notice  whatsoever  of 
the  presence  of  wine  in  the  said  automobile  when 
it  entered  the  Indian  Reservation,  had  no  intent 
to  violate  any  law  of  the  United  Sates,  and  the 
forfeiture  of  his  automobile  is  contrary  to  law 
and  equity; 

3.  That  the  order,  decision  and  judgment  is  con- 
trary to  the  evidence  herein; 

4.  That  the  order,  decision  and  judgment  is  con- 
trary to  law  and  the  ])rinciples  of  equity. ' ' 

ARGUMENT 

For  the  purpose  of  presenting  this  matter  to  the 
Court  we  propose  to  address  our  argument  in  two 
parts,  first,  as  to  Point  No.  1,  and  second,  with  refer- 
ence to  Points  2,  3  and  4. 

SPECIFICATION  NO.  I 

It  is  respectfully  submitted  that  there  is  no  legal 
evidence  in  the  record  connecting  the  owner  or  the 
driver  with  knowledge  or  notice  that  when  the  auto- 
mobile left  Hardin,  or  when  it  was  seized,  that  there 
was  wine  in  it. 

It  is  true  the  lower  Court  made  certain  observations 
and  findings  which,  with  all  sincerity,  we  respectfully 
submit  are  not  supported  anywhere  by  the  record. 
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Most  assuredly  a  forfeiture  cannot  be  supported  by 
surmise  or  conjecture  and  any  conclusion  as  to  facts 
must  be  based  upon  and  sustained  l)y  a  preponderance 
of  the  testimony,  tested  by  legal  rule. 

Let  us  review  some  of  these  findings: 

In  its  decision  the  lower  Court  said: 

"On  the  subject  of  knowledge  on  the  part  of  the 
owner  of  the  car  the  Government  relies  strongly 
on  the  testimony  of  Melendrez  and  Autobee  de- 
veloping circumstances  showing  that  while  the 
former  was  carrying  the  jug  of  wine  back  to  the 
car  the  owner  was  with  him,  and  could  have  seen 
the  wine  placed  in  the  car;  and,  since  they,  the 
owner  and  Melendrez,  had  been  drinking  together 
at  the  Arcade  bar,  ai)d  were  both  going  together 
towards  the  car  with  the  latter  carrying  the  jUg 
of  wine  from  which  the  contents  had  been  nearly 
emptied,  the  responsibility  was  in  the  senior  Esco- 
bedo  to  know  whether  the  wine  was  in  the  car; 
lie  must  have  seen  Melendrez  carrying  it  towards 
the  car;  .  .  .  Melendrez  had  already  pleaded  guilty 
to  the  criminal  charge  when  he  was  called  as  a 
witness  on  behalf  of  the  Escobedos,  and  the  testi- 
mony relating  to  the  walk  to  the  car  with  the  wine 
was  developed  by  the  District  Attorney  on  cross- 
examination.  This  court  is  of  the  opinion  that  the 
testimony  of  Melendrez  and  Autobee  in  regard 
to  the  wine  drinking  in  the  cafe  .  .  .  brings  the 
senior  Escobedo  in  close  contact  with  the  jug  of 
wine,  etc.^'  (R.  p.  50-51) 

We  respectfully  submit  that  the  learned  Trial  Court 
had  no  right  whatever  to  make  such  findings,  if  find- 
ings they  are,  because  it  was,  first,  the  duty  of  the 
Government  to  prove  the  allegations  of  the  libel  by 
a  preponderance  of  the  testimony,  and,  second,  there 
is  no  evidence  to  justify  such  statements. 
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We  dislike  reiteration,  but  we  feel  this  Court  ought 
to  be  fully  informed  as  to  the  evidence.  The  Melendrez 
referred  to  in  the  lower  Court's  opinion  was  the  pas- 
seng'er  referred  to  by  us.  On  direct  examination  he 
stated  positively  that  after  drinking  some  wine  in  the 
cafe,  he  put  the  bottle  back  in  the  automobile  in  the 
back  seat  on  the  floor.  (R.  p.  29) 

On  cross-examination  he  did  testify  that  he  and 
Autobee  came  out  of  the  cafe  and  waited  about  ten 
minutes,  then  saw^  the  owner  and  went  over  to  the  Ar- 
cade Bar  with  him.  There  is  absolutely  nothing  in  his 
cross-examination,  or  that  of  Autobee,  even  remotely 
tending  to  prove  that  the  passenger  had  the  remains 
of  the  jug  of  wine  with  him  when  they  went  to  the 
Arcade.  If  we  can  say  that  his  statements  that  he 
didn't  do  anything  else  once  they  stepped  out  of  the 
cafe,  except  to  go  to  the  Arcade,  coupled  with  his  di- 
rect examination,  operates  as  legal  proof  that  he  was 
carrying  the  jug  of  wine  all  around,  then  there  is 
some  justification  for  the  Court's  remarks,  but  we  do 
not  believe  such  to  be  the  law. 

Here  we  have  on  direct  examination  a  positive  state- 
ment that  he  did  put  the  wine  back  in  the  car  before 
he  met  the  owner  (R.  p.  29),  then  on  cross-examination 
witness  stated  that  he  took  the  wine  into  the  cafe  and 
remained  with  some  other  fellows  about  an  hour  and 
a  half  (R.  p.  33),  and  then  stated  that  he  had  been  in 
the  cafe  all  the  time  up  until  he  saw  the  owner  coming 
from  the  Stockman  Bar  (R.  p.  33).  We  then  are  con- 


— 9— 

fronted  with  a  positive  statement  that  he  did  init  the 
wine  back  in  the  car  and  a  presumption  that  arises 
from  his  testimony  on  cross-examination  that  because 
the  didn'  do  anything  else  he  nmst  have  had  the  jug 
of  wine  with  him.  We  respectfully  submit  there  is  no 
legal  evidence  here  sufficient  to  sustain  the  burden 
resting  upon  the  Government  to  prove  its  case  by  a 
preponderance  of  the  testimony. 

20  Am.  Jur.,  1101. 

Of  course,  the  lower  Court  finally  decided  that  the 
decision  of  this  Court  in  U.  S.  v.  One  Chevrolet  Coupe, 
58  Fed.  2,  235,  compelled  it  to  order  a  decree  of  for- 
feiture of  the  automobile,  and  as  to  this  we  shall  dis- 
cuss that  case  later  on  in  this  brief.  The  facts,  however, 
are  such  that  there  is  no  legal  evidence  to  establish 
knowledge  or  notice  on  the  part  of  the  owner  or  the 
driver.  The  jury  found  them  innocent  of  the  criminal 
charge.  The  libel  charges  the  owner  and  the  driver 
with  wilfully,  wrongfully  and  unlawfully  introducing 
and  conveying  into  the  Indian  Reservation  wine  by 
means  of  said  automobile  and  that  they  were  in  pos- 
session of  the  wine  in  said  automobile  (R.  p.  4),  and, 
as  we  have  heretofore  shown,  and  as  we  shall  hereafter 
argue,  the  Government  failed  entirely  to  prove  its  case 
against  them. 

SPECIFICATIONS  NOS.  II,  III  AND  IV 

And  so  we  now  come  to  a  consideration  of  specifica- 
tions II,  III  and  IV  on  the  premise,  as  we  have  here- 
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tofore  shown,  tliat  the  Government  failed  to  establish 
by  a  preponderance  of  the  testimony,  or  any  legal  evi- 
dence whatever  that  appellants,  owner  and  driver,  in- 
troduced into  the  Reservation,  or  had  in  their  posses- 
sion any  wine. 

This  brings  us  squarely  to  a  consideration  of  the 
decision  of  this  Court  in  U.  S.  v.  One  Chevrolet  Coupe, 
58  Fed.  (2)  235.  Does  this  decision  compel  an  adverse 
finding  against  appellants?  We  think  not. 

This  case  was  cited  by  the  lower  Court  as  conclusive 
and  compelling  it  to  declare  the  forfeiture.  In  order 
that  we  may  be  able  to  present  our  position  properly 
before  this  Court  we  state  that  in  that  case  the  facts 
disclosed  that  the  car  was  being  driven  by  a  bailee  of 
the  owner.  This  is  important  as  it  fits  exactly  into 
our  theory  for  the  knowledge  of  the  agent  in  that  case 
as  to  liquor  being  in  the  car  was  the  knowledge  of  the 
principal. 

It  is  true  this  Court  in  that  decision  indicated  that 
under  the  amendment  to  Sec.  246,  Tit.  25  USCA,  a 
seizure  and  forfeiture  of  an  automobile,  regardless  of 
the  innocence  of  the  owner,  was  justified.  However, 
we  respectfully  submit  this  Court  did  not  hold  and  will 
never  hold  that  a  forfeiture  will  be  ordered  in  the  fol- 
lowing type  of  cases: 

1.  An  automobile,  driverless,  containing  a  bottle 
of  whiskey,  is  parked  on  a  hill  adjoining  an  Indi- 
an Reservation.  The  brakes  loosen  and  the  car 
runs  down  the  hill  upon  the  Reservation; 
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2.     A  car  is  stolen  and  the  thieves  put  liquor  in 
it  and  drive  it  onto  the  Indian  Reservation. 
We  have  carefully  gone  into  this  decision  and  the 
cases  cited  in  support  thereof,  and  among  the  cases 
cited  we  invoke  the  following  language  from  Shaw- 
nee Nat.  Bank  v.  U.  S.,  249  Fed.  583 : 

"As  we  have  said  before,  the  statute  is  highly 
penal,  and  not  in  aid  of  the  revenues.  It  must  be, 
therefore,  strictly  construed,  and  all  doubts  re- 
solved in  favor  of  those  against  whom  it  is  in- 
voked." 

In  all  of  the  cases  that  are  cited  in  that  decision  we 
fail  to  find  any  case  where  a  forfeiture  was  declared, 
excej)ting  and  unless  there  was  a  privity  between  the 
owner  and  the  one  driving  the  car. 

In  IT.  S.  V.  One  Buick,  244  Fed.,  961,  the  Court  said: 

"By  the  terms  of  his  mortgage  he  intrusted  the 
possession  of  the  automobile  to  his  mortgagor 
Latta." 

In  Commercial  Inv.  Trust  v.  U.  S.,  261  Fed.,  330, 
the  Court  said : 

"Although  it  is  presented  in  the  inerplea,  plain- 
tiff in  error  does  not  discuss  the  question  as  to 
whether  or  not  the  1917  provision  extends  to  the 
property  of  an  innocent  person;  that  is,  a  person 
not  connected  with  the  act  of  unlawful  introduc- 
tion." 

In  that  case  the  plaintiff  in  error  held  a  conditional 
sale  contract  on  the  car,  again  evidencing  a  privity  be- 
tween the  owner  and  the  party  driving  the  car. 

In  U.  S.  V.  One  Seven-Passenger  Paige  Car,  259 
Fed.,  641,  the  Court  again  had  a  case  wherein  a  lien 
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claimant  was  involved,  again  a  case  of  privity  between 
the  owner  and  the  one  driving,  and  from  this  case  we 
desire  to  quote  at  length  since  the  history  of  Section 
247,  Title  25,  USCA,  is  admirably  set  forth  therein: 

"The  Congress,  on  March  2,  1917,  enacted  the 

following  provision   (Indian  Appropriation  Act, 

39  Stat.  L.  970  (Comp.  St.  1918,  Section  4141a) : 

'That  automobiles  or  any  other  vehicles  or 

conveyances  used  in  introducing,  or  attempting 

to  introduce,  intoxicants  into  Indian  country,  or 

where  the  introduction  is  prohibited  by  treaty 

or  federal  statute,  whether  used  by  the  owner 

thereof  or  other  person  (bold  face  mine),  shall 

be  subject  to  the  seizure,  libel,  and  forfeiture 

provided  in   section   twenty-one   hundred   and 

forty  of  the  Revised  Statutes  of  the  United 

States.' 

"In  Shawnee  National  Bank  v.  United  States, 
supra,  the  Court  in  ]3assing  on  a  libel  begun  before 
the  passage  of  the  act  of  March  2,  1917,  referred 
to  said  provision  in  haec  verba : 

'The  enactment  of  this  law  by  Congress  was 
a  legislative  declaration  that  in  the  opinion  of 
Congress  section  2140,  as  it  read  when  the  seiz- 
ure in  this  case  was  made,  did  not  authorize  the 
seizure  and  forfeiture  of  any  of  the  articles  men- 
tioned in  section  2140,  except  those  owned  by 
the  guilty  party.' 

"Libelant  contends  that  this  is  a  proceeding  in 
rem,  and  that  the  guilty  thing  is  the  offender,  and 
that  this  is  to  be  forfeited  irrespective  of  inter- 
vening leinholders.  The  mortgage  stipulates  that 
the  mortgagor  shall  not  remove  or  permit  the  re- 
moval of  said  property  from  the  county  of  Okla- 
home,  and  tha  said  mortgagor  shall  not  secretly 
run  off,  remove,  or  conceal,  nor  attemj^t  to  run 
off,  remove, or  conceal,  any  of  said  property,  nor 
permit  such  an  act  to  be  done,  and  in  case  said 
mortgagor  shall  violate  or  commit  a  breach  of  any 
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of  said  conditions  the  mortgagee  may  declare  the 
mortgage  debt  due  and  immediately  ake  posses- 
sion. It  will  here  be  taken  as  true  that  the  auto- 
mobile was  taken  out  of  Oklahoma  county  and  into 
the  Eastern  district  of  Oklahoma  without  the  con- 
sent or  connivance  of  the  mortgagee.  However, 
this  is  no  barrier  to  forfeiture  if  the  statute  im- 
poses it.  The  statute  being  highly  penal,  and  not  in 
aider  of  tyhe  revenues,  it  must  be  strictly  construed, 
and  doubts  resolved  in  favor  of  those  against  whom 
it  is  invoked.  No  person  or  case  will  be  held  within 
its  ternjs  imless  clearly  within  its  letter  and  legis- 
lative intent.  A  search  of  the  Conpriation  Act  of 
March  2,  1917,  was  offered  after  the  bill  had  pass- 
ed the  House  and  was  being  considered  by  the 
enate  in  committee  of  he  whole.  On  page  2052, 
volume  54,  of  the  Congressional  Record,  it  appears 
that  the  fifth  amendment  thereto  was  to  insert 
on  page  4,  line  13,  after  $150,00,  the  following: 

'Provided,  that  automobiles  or  any  other  ve- 
hicles or  conveyances  used  in  introducing  intoxi- 
cants into  he  Indian  country  in  violation  of  law, 
whether  used  by  the  owner  thereof  or  other  per- 
son, shall  be  subject  to  the  seizure,  libel,  and  for- 
feiture provided  in  section  2140  of  the  Revised 
Statutes  of  the  United  States.' 

"The  bill  as  thus  amended  went  to  conference 
(pages  2931  and  2970,  volume  54),  and  the  first 
report  provided  that,  in  lieu  of  Senate  Amendment 
No.  5  (which  was  the  amendment  quoted  above), 
the  following  amendment  be  inserted: 

'Provided,  that  automobiles  or  any  other  ve- 
hicles or  conveyances  used  in  introducing,  or 
attempting  to  introduce,  intoxicants  into  the  In- 
dian Country,  where  the  introduction  is  prohi- 
bited by  treaty  or  federal  statute,  whether  used 
by  the  owner  thereof  or  other  person,  shall  be 
subject  to  the  seizure,  libel,  and  forfeiture  pro- 
vided in  section  2140  of  the  Revised  Statutes 
of  the  United  States,' 

' '  This  report  was  again  referred  for  conference. 
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In  the  second  conference  report  (pages  3808  and 
3811,  volume  54)  it  was  provided  that  in  hen  of 
Senate  Amendment  No.  5,  which  has  heretofore 
been  set  out,  the  following  amendment  be  substi- 
tuted : 

'Provided,  that  automobiles  or  any  other  ve- 
hicles or  conveyances  used  in  introducing,  or 
attempting  to  introduce,  intoxicants  into  the 
Indian  country,  or  where  the  introduction  is  pro- 
hibited by  treaty,  or  federal  statute,  whether 
used  by  the  owner  thereof  or  other  person,  shal^ 
be  subject  to  the  seizure,  libel,  and  forfeiture 
provided  in  section  2140  of  the  Revised  Statutes 
of  the  United  States.' 

"The  development  of  this  legislation  indicates 
that  this  provision  was  enacted  with  especial  ref- 
erence to  conditions  existing  in  Eastern  Oklaho- 
ma. The  introduction  of  intoxicating  liquors  from 
without  the  state  into  that  part  which  was  former- 
ly Indian  Territory  being  prohibited  by  act  of 
Congress,  and  the  manufacture,  sale,  and  trans- 
portation of  such  liquors  between  points  within 
the  state  being  also  prohibited  by  provision  of  the 
state  Constitution,  the  rapid  growth  of  cities  and 
industrial  and  mining  centers  and  general  increase 
in  population  in  said  part  of  the  state  necessitated 
the  utmost  vigilance,  fidelity,  and  efficiency 
among  law  enforcers.  When  section  2140  was  first 
enacted  in  1864,  the  usual  mode  of  travel  through 
the  Indian  country,  frontier  settlements,  and  re- 
mote regions  was  by  means  of  stagecoach,  freight 
wagon,  steamboat,  and  sled.  The  carrying  in  such 
conveyance  of  intoxicating  liquors  by  a  passenger 
without  the  consent  of  its  owmer  then  did  not  w^ork 
a  forfeiture  of  the  conveyance.  With  the  coming 
of  the  automobile  and  its  full  development  differ- 
ent conditions  arose.  Transportation  b}^  express  or 
railroad  being  practically  closed  by  law  and  the 
vigilance  of  the  officers,  the  introducer  and  the 
illicit  handler  of  intoxicants  resorted  to  the  auto- 
mobile as  an  easy  facility  for  carrjdng  on  such 
prohibited  introduction  and  illicit  traffic.  If  such 
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law  violators  may  encumber  sucli  automobiles  so 
as  to  minimize  the  actual  investment  of  such  in- 
troducer the  financial  hazard  of  the  business  is 
thus  reduced.  Hence  the  reason  for  the  terms  of  the 
act  to  include  not  only  automobiles  but  also  to  ex- 
clude the  innocent  lienholder  from  any  protec- 
tion in  such  forfeiture,  ^ee,  also,  Oklahoma  Ses- 
sions Laws  1917,  chapter  188;  United  States  v. 
Birdsall,  233  U.  S.  223,  34  Sup.  Ct.  512,  58  L.  Ed. 
930." 

This  appeal  is  not  being  prosecuted  by  the  libelee 
lien  claimant  for  we  believe  that  under  the  decision 
in  question  where  there  is  privity  between  the  driver 
of  the  car  and  the  owmer  that  the  owner  cannot  escape 
forfeiture  of  the  automobile  on  the  .ground  that  he, 
himself,  did  not  know  that  his  agent,  or  the  one  in  pri- 
vity with  him,  was  using  the  automobile  to  introduce 
liquor  into  the  Indian  country.  However,  on  behalf  of 
the  appellants,  where  the  owner  and  driver  of  the  car, 
having  no  knowledge  or  reason  to  suspect  that  wine 
was  in  the  car,  we  respectfully  submit  the  decision 
in  U.  .  V.  One  Chevrolet  Coupe,  supra,  does  not  apply. 

In  U.  S.  vs.  One  Buick  Sedan,  64  Fed.  Supp.  905, 
the  Court  said: 

"Possession  of  intoxicating  liquors  in  (Indian) 
country  appears  to  be  the  criterion  that  is  most 
controlling  here. 

Harris  vs.  U.  S.,  8  Cir.  249  L.  41. 

Custer  vs.  Louis,  8  Cir.  254  F.  917. 

Brown  vs.  U.  S.,  8  Cir.  265  F.  623." 

Eeferring  back  to  the  statutory  charging  words 
"used  in  introducing,"  we  respectfully  submit  that 
the  word  "introduce"  compels  by  its  very  definition 
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some  intention  to  act  on  the  part  of  the  driver  of  the 
automobile.  For  instance,  in  the  New  Century  Dic- 
tionary, "introduce"  is  defined  as  "to  lead,  bring,  or 
put  into  a  place,  position  .  .  .  etc.,  and  ..." 

That  this  is  right  is  borne  out  by  the  language  of 
the  Supreme  Court  of  the  United  States  in  Goldsmith, 
Jr.,-Grant  Go.  v.  United  States,  65  L.  Ed.,  page  379,  and 
there  the  Court  said: 

"It  is  said  that  a  Pullman  sleeper  can  be  for- 
feited if  a  bottle  of  illicit  liquor  be  taken  upon  it 
by  a  passenger,  and  that  an  ocean  steamer  can  be 
condemned  to  confiscation  if  a  package  of  like 
liquor  be  innocently  received  and  transported  by 
it.  Whether  the  indicated  possibilities  under  the 
IsiW  are  justified  we  are  not  called  upon  to  con- 
sider. It  has  been  in  existence  since  1866,  and  has 
not  yet  received  such  amplitude  of  application. 
When  such  application  shall  be  made,  it  will  be 
time  enough  to  pronounce  u]:>on  it.  And  we  also 
reserve  opinion  as  to  whether  the  section  can  be 
extended  to  property  stolen  from  the  owner,  or 
otherwise  taken  from  him  without  his  privity  or 
consent." 

See,  also,  U.  S.  v.  1  Ford  Coupe,  71  L.  Ed.  321. 
Likewise,  the  State  of  California  has  forfeiture  laws 
just  as  strict  as  the  Federal  Laws,  and  there  the  Court 
uses  the  following  language: 

"  'An  owner  who  entrusts  the  possession  of  his 
vehicle  to  another  thereby  accepts  the  risk  that  it 
will  be  used  contrary  to  law,  but,  in  the  operation 
of  an  automobile  without  the  owner's  consent  to 
do  so  in  any  manner  at  all,  there  is  no  element  of 
choice  or  volition  and  a  com^jlete  lack  of  permis- 
sion, express  or  implied,  on  the  part  of  the  owner. ' 
That  reasoning  is  directly  applicable  here.  The 
extent  of  the  implied  limitation  on  the  operation 
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of  tlie  statute  is  that  an  owner's  interest  cannot  be 
forfeited  if  the  car  has  been  taken  without  the 
ov/ner's  consent,  but  if  that  consent  is  ^iven  the 
fact  that  the  bailee  violates  restrictions  as  to  eith- 
er time  or  ]3lace  of  use  is  an  immaterial  factor." 

People  V.  One  1941  Chrvsler,  etc. 
162  Pac.  (2d)  653. 

The  word  "introduce"  is  synonymous  with  the 
word  "carry." 

U.  S.  V.  Buckles,  97  S.W.  1022. 

Intoxicating"  liquors  are  introduced  .  .  .  when  the 
liquors  have  been  INTENTIONALLY  TRANS- 
PORTED. 

Reynolds  v.  State  (Ariz.)  161  Pac.  885. 

The  word  "used"  is  an  active,  transitive  verb, 
AND  INVOLVES  IN  ITS  DEFINITION  SOME 
ACTION  OR  PURPOSE  ON  THE  PART  OF 
THE  PERSON  USING  THE  VEHICLE. 

Tuttle  V.  State  (Ga.)  110  S.E.  455. 

Possession  is  that  condition  of  fact  under  which 
one  can  exercise  his  power  over  a  cori)oreal  thing 
to  the  exclusion  of  all  others. 

Rice  V.  Frayser,  24  Fed.  460. 

Williams  v.  Buchanan  (N.C.)  35  Am.  Dec.  760. 

In  a  liquor  prosecution,  wherein  defendant 
claimed  that  he  knew  nothing  of  liquor  being'  on 
his  premises,  defendant  held  entitled  to  instruc- 
tion that,  if  liquor  was  on  premises,  without  his 
authority,  knowledge  or  consent,  he  was  not  in 
unlawful  "possession"  of  liquor  and  should  be  ac- 
quitted. 

Mullins  V.  Commonwealth  (Ky.)  295  S.W.  987. 

Keifner  v.  Commonwealth   (Ky.)   7  S.W.    (2) 

1066. 

"Under  this  rule  if  the  property  used  for  an  un- 
lawful i)urpose  was  intrusted  by  the  owner  to  the 
person  who,  without  the  owner's  knowledge  used 
it  for  an  unlawful  purpose,  the  innocence  of  the 
owner  will  not  prevent  a  forfeiture,  but  if  the 
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property  was  taken  from  the  owner  without  his 
permission  or  consent  and  used  by  the  taker  for 
an  unlawful  purpose  it  cannot  be  forfeited  there- 
for." 

27  CJS  14. 

and  cases  cited. 

Analag'ous  to  the  situation  here  let  us  call  the  Court 's 
attention  to  the  case  of  Brin^-  v.  U.  S.,  6th  Cir.  148 
Fed.  (2)  325.  In  this  case,  the  Court  had  under  consid- 
eration the  statute  with  reference  to  a  wholesaler  fail- 
ing to  keep  records  and  held  that  the  failure  to  keep 
records  must  be  wilful  and  intentional,  and  the  Court 
says: 

"The  Federal  Alcohol  Administration  Act,  27 
U.S.C.A.,  Section  201  et  seq.  together  with  26 
U.S.C.A.  Int.  Rev.  Code,  Section  2800  et  seq.,  con- 
stitute a  comprehensive  scheme  for  the  regulation 
and  taxation  of  all  transactions  in  distilled  spirits, 
various  provisions  of  the  latter  being  in  the  na- 
ture of  a  revision  of  earlier  statutes  in  force  prior 
to  the  outlawing  of  liquor  by  the  Eighteenth  Am- 
endment to  the  National  Prohibition  Law.  In  view 
of  their  nature  and  purpose  their  provisions  do  not 
speak  in  terms  so  prohibitorily  absolute  as,  in  an 
enactment  which  penalized  a  traffic  currently  con- 
ceived to  be  inimical  to  public  and  private  moral- 
ity, w_ere  deemed  to  be  appropriate.  So  when  Sec- 
tion 2857  provides  penalties  to  be  imposed  upon  a 
wholesale  liquor  dealer  'who  refuses  or  neglects 
to  keep  such  records  in  the  form  prescribed  by 
the  Commissioner,'  failure  to  comply  must  be  wil- 
ful and  intentional.  Arrow  Distilleries  v.  Alexan- 
der, 7  Cir.,  109  F.  2d  897,  406;  United  States  v. 
Monarch  Distributing  Co.,  7  Cir.,  116  F.  2d  11,  13. 
It  is  a  construction  warranted  by  the  language 
used,  the  scope  and  intent  of  the  enactment,  and 
the  fact  that  it  no  longer  expresses  a  naional  pol- 
icy to  control  appetite  by  law." 
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If  we  have  failed  to  make  our  client's  position  clear 
to  the  Court,  it  will  be  due  more  to  our  inability  to  for- 
mulate a  proper  Brief  than  our  sincere  conviction 
that,  in  this  case,  the  Court  should  dismiss  the  forfe- 
iture proceedings.  If  a  person  may  steal  an  automobile 
and  take  it  upon  the  highways  and  surreptitiously 
have  liquor  in  it  so  that  the  automobile  is  subjected 
to  forfeiture;  if  some  stranger  puts  liquor  in  an  auto- 
mobile so  that,  without  the  knowledge  of  the  owner, 
or  his  participation,  the  car  is  seized  and  forfeiture 
insisted  upon;  if  this  is  the  case,  then  we  respectfully 
submit  that  such  a  procedure  is  violative  of  the  5th 
Amendment  to  the  Federal  Constitution. 

We  have  been  able  to  find  only  two  cases  which 
seem  to  be  on  all-fours  with  this.  Judge  Clark  in  an- 
alyzing the  decision  of  this  Court  of  the  IT.  S.  v.  One 
Chevrolet  Coupe,  58  F.  2d,  235,  made  the  following 
observations : 

"My  attention  is  called  to  the  wording  in  the 
opinion  of  the  Ninth  Circuit  Court  of  Appeals  in 
United  States  v.  One  Chevrolet  Coupe  Automobile, 
supra,  as  follows:  'Appellant  says,  if  we  accept  the 
contention  of  the  a])i)ellant,  it  is  the  automobile 
itself  that  is  the  offender  and  it  is  immaterial  what 
the  circumstances  are.  This  is  the  theory  upon 
which  a  forfeiture  is  predicated.' 

' '  The  bold  face  portion  of  the  opinion  is  not  the 
words  of  the  Court.  The  comment  of  the  Court  is 
*This  is  the  theory  upon  which  a  forfeiture  is  pre- 
dicated.' That  does  not,  in  my  judgment,  bind  this 
Court  to  the  general  statement  tha  the  car  is  the 
offender.  It  is  a  general  rule  but  one,  like  most 
general  rules,  which  is  subject  to  certain  excep.- 
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tions." 

And  again  on  Pag-e  421,  Judge  Clark  said: 

"Courts  generally  have  held  that  when  one  loans 
his  car  to  another  he  assumes  liability  for  the  acts 
of  that  person  in  using  it  contrary  to  law,  but  this 
provides  no  likeness  to  the  circumstances  here. 
Reedy  at  most  was  only  a  passenger  and  as  said 
by  the  District  Court  of  Appeal,  Second  District, 
Division  3,  California,  in  the  Case  of  People  v.  One 
1941  Buick  Sport  Coupe,  etc.,  166  P.  2d  69,  at  page 
73. 

"  'On  the  facts  presented  by  the  findings  in  the 
instant  case,  e  feel  that  an  innocent  owner,  in 
possession  of  his  vehicle,  should  not  be  made  to 
suffer  the  drastic  penalty  of  forfeiture  w^here  he 
has  no  knowledge,  actual  or  implied,  of  the  unlaw^- 
ful  possession  of  narcotics  by  one  who  is  riding 
with  him.  Although  the  legislature  has  not  ex- 
pressly exempted  an  owner,  under  such  circum- 
stances we  feel  that  a  forfeiture  should  not  be 
permitted  for  a  'contrary  determination  would 
amount  to  an  unconstitutional  deprivation  of 
property  without  due  process  of  law.'  People  v. 
One  1941  Ford  7  Stake  Truck,  supra,  (26  Cal.  2d 
503,  159  P.  2d  641).  The  same  principle,  i.e.,  depri- 
vation of  property  without  due  process,  is  as  truly 
involved  here  as  in  the  case  of  an  owner  whose 
car  is  stolen  from  him  or  who  has  not  consented 
to  the  taking  or  use  of  his  automobile.' 

' '  The  Statute  on  which  this  decision  by  the  Cali- 
fornia Court  is  based  is  more  strongly  worded  in 
respect  to  forfeiture  than  the  statute  (Se.  247, 
Title  25  U.S.C.A.)  under  which  this  action  is  prose- 
cuted, and  while  it  can  be  said  that  this  provision 
taken  literally  includes  the  automobile  used  by 
James  Reedy  in  this  case,  such  a  construction  is 
so  unreasonable  and  the  resulting  forfeiture  so 
unjust  it  is  certain,  in  my  mind,  that  Congress 
had  no  such  intention,  and  if  they  did  so  intend 
then  it  would  be  in  violation  of  the  due  process 
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clause  of  the  Constitution  of  the  United  States. 
Amend.  14." 

And  in  the  case  of  U.  S.  vs.  1  Model  H.  Farmall  Trac- 
tor, etc.,  51,  F.  Supp.  603,  the  Court  said: 

"The  Supreme  Court  in  its  latest  pronounce- 
ments on  the  subject  reversed  opinion  as  to  wheth- 
er this  section  of  the  statute  can  be  extended  to 
property  stolen  from  the  owner,  or  otherwise  tak- 
en from  him  without  privity  or  consen.  Goldsmith, 
Jr.-Grant  Co.  v.  United  States,  254  U.  S.  505,  41 
S.  Ct.  189,  65  L.  Ed.  376;  United  States  v.  One  Ford 
Coupe  Automobile,  272  U.  S.  321,  47  S.  Ct.  154,  71 
L.  Ed.  279,  47  A.L.R.  1025. 

"Other  courts  hold  uniformly  to  a  construction 
which  protects  the  innocent  owner  of  property 
from  forfeiture  where  the  property  has  been  tak- 
en by  a  trespasser,  or  the  owner  has  been  deprived 
of  possession  without  his  knowledge  and  consent, 
or  through  his  negligence.  United  States  v.  Alme- 
ida, 1  Cir.,  9  F,  2d  15;  United  States  v.  Two  Barrels 
of  Whiskey,  4  Cir.,  96  F.  479;  United  States  v.  One 
Ford  Coupe,  D.  C.  Idaho,  21  F.  2d  639;  United 
States  V.  One  Buick  Roadster,  D.  C.  Montana,  280 
F.  517.  See  also:  United  States  v.  One  Saxon  Auto- 
mobile, 4  Cir.,  257  F.  251;  Beaudry  v.  United 
States,  5  Cir.,  79  F.  2d  650,  651. 

"(1)  Under  the  accompanying  findings  of  fact, 
the  parties  using  the  tractor  at  the  time  of  its  sei- 
zure had  obtained  same  through  trespass  and 
without  the  knowledge  and  consent  of  its  owners. 
Nor  did  the  owners  negligently  contribute  to  the 
violation  of  the  internal  revenue  laws  in  their  con- 
trol and  use  of  the  tractor. 

"The  libel  should  be  dismissed  and  the  tractor 
returned  to  the  claimant  herein." 

We  respectfully  submit  that  the  lower  Court  was  in 
error  in  the  particulars  urged  and  that  the  forfeiture 
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of  the  automobile  in  question  should  be  dismissed. 

Respectfully  submitted, 
MERLE  C.  GROENE, 
Attorney  for  Appellants. 
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STATEMENT  OF  PLEADINGS  AND  FACTS 

The  statement  of  facts  of  tbe  Appellant  is  accepted 
except  as  the  same  is  controverted  and  extended  as 
more  fully  set  forth  in  our  argiument  under  Speci- 
fication of  Error  No.  I. 

ARGUMENT 

As  the  Appellants  have  presented  their  case  in  two 
parts,  for  the  purpose  of  clarity  we  will  do  likewise, 
i.e.,  first  to  Specification  of  Error  No.  I,  an'd  second 
as  to  Specifications  of  Error  Nos.  II,  m  and  IV. 

SPECIFICATION  NO.  I 

It  is  with  reluctance  that  we  are  compelled  to 
make  a  further  statement  of  the  facts,  but  we  do  not 


believe  that  the  Appellants'  statement  of  the  Govern- 
ment evidence  is  presented  in  its  traie  light  and  cer- 
tainly is  contrary  to  the  findings  of  fact  made  by 
the  Honorable  Cliarles  ^.  Pray,  the  presiding  Dis- 
trict Oonrt  Judge.  (R.  p.  49-53). 

There  was  little  or  no  conflict  in  the  evidence  of- 
fered on  behalf  of  the  Libelant  and  Libelee  insofar 
as  the  material  elements  of  the  case  were  concerned. 
The  evidence  disclosed  that  that  in  the  course  of  the 
evening  immediately  preceding  the  search  and  seiz- 
ure of  said  automobile,  all  of  the  adult  passengers 
with  the  exception  of  the  driver  had  been  drinking 
to  quite  some  extent.  (R.p.  29-30-32-33-34-35-36-39- 
44-45). 

Tlie  evidence  of  the  Libelant  disclosed  that  the 
Special  Officer  of  the  U.  S.  Indian  Service  charged 
with  tlie  suppression  of  liciuor  traffic  among  the  In- 
dians and  in  the  Indian  country  had  received  in  the 
regular  mail  an  unsig-ned  letter  advising  that  the  own- 
er of  the  automobile  had  been  selling  liquor  to  the  In- 
dians, and  that  the  passenger  was  bootlegging  to  the 
Indians.  (R.p.22).  Acting  upon  this  information,  sur- 
veillance was  undertaken  and  after  observing  vari- 
ous u<-('U].ants  of  tlic  automobile  placing  packages 
in  the  automol)il('  immediately  after  leaving  a  licjuor 
establishment,  the  officers  followed  the  automobile 
onto  the  Indian  Reservation  wliere  the  automobile 
was  searche'd  and  tlie  li(juo]'   found  after  its  intro- 
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duction  onto  the  reservation  in  said  automobile.  (R 
p.  14-25).  The  District  Court  m  its  decision  found 
that  these  facts  gave  the  officer  probable  cause  upon 
which  to  act,  and  search  and  seize  the  automobile  in- 
volved. (R.p.  53). 

The  Appellants  state  in  their  brief  (p.  5)  that  the 
lower  Court  mistakenly  assumed  that  the  cross-ex- 
amination of  the  passenger  Melendrez  indicated  that 
he  had  the  wine  with  him  when  he  walked  to  the  au- 
tomobile with  the  owner.  While  the  passenger  testi- 
fied on  direct  examination  that  he  placed  the  wine 
bottle  back  in  the  car  before  meeting  the  owner  (R.p. 
29),  immediately  thereafter  on  cross-examination  he 
was  given  a'dequate  opportunity  to  retrace  his  steps 
u.pon  leaving  the  cafe  whei-e  he  had  been  drinking, 
and  was  asked  upon  at  least  four  different  occasions 
during  the  cross-examination  whether  he  did  any- 
thing upon  leaving  the  cafe  until  he  met  the  owner 
ol*  tlie  vehicle.  He  stated  repeatedly  that  upon  leav- 
ing the  door  of  the  cafe  he  stood  on  the  sidewalk 
immediately  in  front  of  the  cafe  ,until  he  was  joined 
by  the  owner  and  then  after  drinking  together  in 
several  bars,  went  to  the  car  together.  (R.p.  33-35). 
lie  had  i)reviously  testified  that  he  and  his  drinking 
companions  had  not  completely  drunk  one  jug  of 
wine.  (R.p.  29).  This  partially  consumed  bottle  was 
found  at  the  time  of  seizure.    Therefore  it  was  clear 


that  tie  had  this  jug  in  his  hand  when  joined  by  the 
owner.  (R.p.  33-36).  The  drinking  companion  of 
the  passenger  Melendrez,  upon  cross-examination, 
testified  to  the  identical  facts  corroborating  the 
testimony  given  by  the  passenger  upon  cross-exam- 
ination but  wholly  failing  to  corroborate  the  pas- 
senger's testimony  given  upon  direct  examination. 
(R.p.  39). 

The  trial  Court  on  the  subject  of  knowledge  on  the 
part  of  tbe  owner  made  the  following  findings  of 
fact,  which  for  the  purpose  of  emphasis  and  clarity 
we  now  quote: 

"On  the  subject  of  knowledge  on  the  part  of 
the  o^\"ner  of  the  car,  the  Government  relies 
strongly  on  the  testimony  of  Melendrez  (the 
passenger)  and  Autobee  (his  drinking  compan- 
ion), developing  circumstances  showing  that 
while  the  former  was  carrying  the  jug  of  wine 
back  to  the  car  the  owner  was  with  him,  and 
could  have  seen  the  wine  placed  in  the  car;  and 
since  they,  the  owner  and  Melendrez,  had  been 
drinking  together  at  the  Arcade  Bar,  and  were 
both  going  together  toward  the  car  with  the  lat- 
ter carrying  the  jug  of  wine  from  which  the  con- 
tents had  been  nearly  emptied,  the  responsibility 
was  on  the  senior  Escobedo  (the  owner)  to  know 
Avhether  the  wine  \\as  in  the  car;  he  must  haA'e 
seen  ^lelendrez  carrying  it  towar'd  the  car;  they 
\\erc  both  going  to  the  car  to  drive  away  at  this 
time,  which  was  then  about  11:00  o'clock  at 
night."  (Words  in  parenthesis  mine). 

''Melendrez  had  already  pleaded  guilty  to  the 
criminal  charge  when  he  was  called  as  a  witness 
oil  behalf  of  the   Kscobedos,  and  the  testimony 


relating  to  the  walk  to  the  car  with  the  wine 
was  developed  by  the  District  Attorney  on  cross- 
examination.  This  court  is  of  the  opinion  that 
the  testimony  of  Melendrez  and  Ajutobee  in  re- 
gard to  the  wine  drinking  in  the  cafe,  with  the 
Jug  in  possession  of  Melendrez,  considered!  in 
connection  with  tlie  surrounding  circumstances, 
taking  into  account  the  reiterated  positive  state- 
ments made  by  Melendrez  and  Autobee  as  to 
what  they  did,  where  they  w^ent,  and  who  they 
met,  on  leaving  the  cafe,  brings  the  senior  Esco- 
bedo  in  close  contact  with  the  jug  of  wine 
which  was  returned  to  the  automobile."  (R.p. 
50-51). 

As  is  often  tlie  case,  a  written  transcript  of  the 
proceedings  in  court  does  not  always  reveal  the  true 
chMractei-  of  the  evidence  given  orally  at  the  trial. 
However,  the  lower  District  Court  was  the  trier  of 
tlic  facts  and  unless  there  is  a  clear  abuse  of  discre- 
tion or  finding,  this  court  should  not  reverse  these 
findings,  as  the  District  Court  had  a  better  oppor- 
tunity to  view  the  witness  on  the  stand  and  observe 
his  demeanor  when  confronted  with  questions  on  the 
cross-examination. 

SPECIFICATIONS  OF  EORROR 

NOS.  II,  III  AND  IV 

(Law  Required  Forfeiture) 

Counsel  for  Appellants  in  liis  brief  has  discussed 
the  three  above  specifications  of  error  together,  so 
far  the  purpose  of  clarity  we  will"  also  combine  our 
discussion  thereof. 

As  we  view  the  case  the  only  question  presented  to 


— 6— 

the  court  under  these  specifications  is  Avhether  or  not 
the  automobile  is  subject  to  forfeiture,  the  libelees 
having  no  knowledge  that  it  contained  intoxicating 
liquor  and  was  used  to  introduce  the  same  into  the 
Indian  country.  We  must  repeat,  however,  that  the 
(xovernment  does  not  concede  that  the  owner,  Ermel- 
indo  Escobedo,  did  not  have  knowledge  that  the  pas- 
senger Ralph  Melendrez  placed  the  liquor  in  the  car 
immediately  before  its  transportation,  and  if  this 
Court  so  finds  that  the  owner  of  the  automobile  had 
knowledge  of  tlie  presence  of  the  intoxicating  liqwor 
in  the  automobile  as  indicated  in  our  discussion  of 
the  evidence  under  Specification  No.  I,  then  there  is 
no  material  (juestion  to  be  considered  and  the  car 
should  be  confiscated. 

However,  even  if  the  owner  had  no  knowledge 
that  his  car  was  being  used  to  introduce  intoxicating 
liquor  into  the  Indian  country,  it  may  be  seized  and 
forfeited  under  the  authority  of  the  United  States  v. 
One  Chevrolet  Coupe  Automobile  (CCA.  9th  Circuit, 
May  6,  1932.),  58  Fed.  (2d)  235. 

In  that  case  heard  l)y  this  court,  the  owner  of  the 
automohih^  was  entirely  innocent  of  anv  knowledge 
of  its  use  by  its  tcmporai-y  bailees  for  th(»  i)urpose  of 
introducing  liquor  into  the  Indian  conntry.  The  Hon- 
orable Ourtis  I).  Wilbnr,  the  Senior  Judge  of  this 
coui't,  stated  on  page  236: 


"'^riial  the  sole  question  involved  in  the  appeal 
is  whether  or  not  an  automobile  so  used  for  such 
unlaw-ful  purpose  is  subject  to  forfeiture  regard- 
less of  the  fact  that  the  o^Yner  was  innocent  of 
any  participation  in  or  knowledge  of  the  illegal 
use  of  his  automobile.  The  question  is  not  a  new 
one. 

"Under  the  original  form  of  the  legislation  en- 
acted in  1864  (18  8tat.  29)  for  the  forfeiture  of 
\elii<les  used  in  unlawfullv  introducing  intoxi- 
cating liquor  into  the  Indian  country  (Rev.  8t. 
§2140,  now  25  USCA  §246),  it  was  held  that 
it  did  nut  authorize  tlie  forfeiture  of  an  automo- 
bile or  the  interest  of  an  innocent  owT;ier  in  the 
vehicle  so  used.  In  1917  the  law  w^as  amended 
bv  adding  the  provisions  now  found  in  25  USCA 
§247,  39  Stat.  970,  as  follows: 

§  247.  Vehicles  subject  to  seizure  whether 
use^d  by  owner  or  other  persons.  Automobiles 
or  any  t)thei-  vehicles  or  conveyances  used  in  in- 
troducing, or  attempting  to  introduce,  intoxi- 
cants ii]to  the  Indian  country,  or  where  the  in- 
troduction is  prohibited  by  treaty  or  Federal 
statute,  whether  used  by  the  owner  thereof  or 
other  persons,  shall  be  v'iubject  to  the  seizure,  Li- 
bel, and  forfeiture  provided  in  the  preceding  sec- 
tion.' 

"In  this  amendment  the  clause,  'whether  used 
by  the  o^\mer  thereof  or  other  person,'  was  in- 
troduced for  the  first  time,  and  the  courts  have 
since  held  that  this  clause  w'as  added  for  the  ex- 
press purpose  of  requiring  the  seizure  and  for- 
feiture of  an  automobile,  regardless  of  the  inno- 
cence of  its  owner.  See  U.S.  v.  One  Automobile 
fD.C.)  237  F.  891;  Shawnee  Nat.  Bank  v.  U.  S. 
(CCA.)  249  F.  583:  U.  S.  v.  One  Buick  Road- 
ster Automobile  (D.C)  244  F.  961;  Hawley  v. 
V.  S.  (CCA.)  15  F.  (2d)  621;  Commercial  In- 
vestment Trust  V.  U.   S.   (CCA.)   261   F.  330; 
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U.  S.  V.  One  Seven-Passenger  Paige  Car  (D.C.) 
259  F.  641;  U.  S.  v.  One  Clievrolet  Four-Door 
Sedan  Automobile  (D.C.)  41  F.  (2d)  782.  With 
this  conckision  we  agree." 

The  cases  cited  by  Judge  Wilbur  and  listed  in  the 
fore-going  paragTaph  carefully  analyze  the  develop- 
ment of  the  law  in  the  United  States  resulting  in  the 
Congress  of  the  United  States  amending  Revised 
Statute  2140,  now  U.S.C.A.  246,  by  the  passage  of 
the  Indian  Appropriation  Act  approved  March  2, 
1917,  now  found  in  25  U.S.C.A.  247,  39  Stat.  970.  The 
Circuit  CoTU't  of  Appeals  in  an  Oklahoma  case,  Com- 
mercial Investment  Trust  v.  United  States,  261  Fed. 
300,  said: 

'VParagTuph  IV  of  the  Act  of  March  2,  1917, 
imder  which  this  proceeding  is  brought,  contains 
following  provision:  "  'Whether  used  by  the 
owner  thereof  or  other  persons'  It  is  very  evi- 
dent that  it  was  the  intent  of  Congress  to  ex- 
tend the  power  of  seizure,  libel  and  forfeiture 
beyond  the  old  section  of  the  statute.  This  Act 
of  Congress  authorizes  a  proceeding  against  the 
pro|)erty  so  used  itself.  The  offense  attaches 
to  the  property:  the  property  being  the  offender, 
in  tliat  it  is  the  means  of  violating  the  law," 

The  District  Court  of  Oklahoma,  in  United  States 
vs.  One  Seven-Passenger  Paige  Car,  259  Fed.  641, 

also  cited  above,  after  carefully  analyzing  the  history 
and  development  of  the  pertinent  statutes  and  the 
amendments  tliereto,  said: 

"It  ai>pears  to  ha\'e  been  the  intention  of  Con- 
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gress  that  automobiles  or  any  other  vehicle  or 
(•onveyauee  used  in  introducing  or  attempting 
to  introdaice  intoxicants  into  the  the  Indian 
comitry,  or  where  the  introduction  is  prohibited 
by  treaty-  or  Federal  statute,  should  be  subject 
to  seizure,  lil^el  and  forfeiture,  without  regard 
to  ownership." 

This  court  ([uoted  v.ith  approval  from  United  States 

V.  One  Biiick  Roadster  Automobile,  244  Fed.  961. 

See  also  United  States  vs.  One  Chevrolet  Four-Door 

Sedan,  etc.,  41  Fed.  (2d)  782,  where  the  court  said: 

"By  such  special  acts  Congress  sought  to  pro- 
tect the  dependent  Indian  wards  of  the  govern- 
ment against  the  evils  of  intoxicating  liquors, 
and  enacted  laws  to  prevent  the  sale,  barter, 
pos.^ession,  introduction,  or  manufacture  of  such 
intoxicants  in  what  was  designated  as  Indian 
country.  An  effective  means  to  prevent  the  in- 
troduction of  intoxicants  was  to  provide  for  the 
forfeiture  of  the  vehicles  employed  for  such  pur- 
poses, without  regard  to  the  ownership  or 
claims  of  persons  to  the  automobile  or 
vehicle.  Strict  measures  were  adopted  by  Con- 
gress ^vith  respect  to  the  Indians  and  intoxicat- 
ing li  fuors,  and,  under  such  statutes,  forfeitures 
of  automobiles  and  vehicles  may  be  had  without 
regard  to  the  ownership  or  claims  of  persons  to 
such  vehicle." 

Also  see  Hawley  v.  United  States,  15  Fed.  (2d)  621. 
Counsel  for  Api)ellan.t  on  page  16  of  his  brief 
<it(Hl  United  States  v.  One  Ford  Coupe,  71  L.Ed.321, 
272  U.S.  321.  A  reading  of  this  case  discloses  that  a 
similar  suggestion  was  made  to  the  United  States 
Supreme  Court,  quee-tioning  wliether  there  might  be 
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a  forfeiture  where  a  stranger  has  surreptitiously  de- 
posited or  conceale'd  the  liquor  in  the  vehicle  ^Yhile 
in  the  possession  and  use  of  the  owner,  or  had  ob- 
tained possession  and  use  of  the  o^Tier,  or  had 
obtained  possession  of  the  vehicle  by  theft  And  then 
made  use  of  it.    The  Supreme  Court  there  said: 

"But  we  are  not  here  concerned  with  such  a 
state  of  facts  and  therefore  may  dismiss  the  sug- 
gestion by  repeating  what  was  said  of  like  pos- 
sibilities pressed  on  our  attention  in  the  Gold- 
smith, Jr.,  Grant  Co.  v.  United  States,  65  L.  Ed. 
379:  'Whether  the  indicated  possibilities  under 
the  law  are  justified  we  are  not  called  upon  to 
consider.  It  has  been  in  existence  since  1866, 
and  has  not  yet  received  such  amplitude  of  ap- 
plication. When  such  application  shall  be  made 
it  will  be  time  enough  to  pronounce  upon  it.  And 
we  also  reserve  opinion  as  to  whether  the  sec- 
tion can  be  extended  to  property  stolen  from 
the  o^^Tler  or  otherwise  taken  from  him  without 
his  privity  or  consent."" 

See  also  Thomas  S.  Dobbins  v.  United  States,  24  L. 

Ed.  647,  96  U.S.  395. 

Much  of  the  argument  offered  by  Appellants' 
counsel  is  founded  u]>on  the  same  theories  discussed 
in  the  Goldsmith  and  One  Ford  Coupe  cases,  supra. 
We  are  not  here  concerned  witli  the  enforcement  of 
the  Internal  Revenue  (^ode,  as  considered  in  appel- 
ants'  case,  Brink  vs.  United  States,  148  Fed.  (2d) 
325.  nor  ill  the  case  of  United  States  vs.  One  Model 
H  Farmall  Tractor,  etc.,  51  F.  Sup.  603,  as  a  reading 
of  that  case  discloses  that  the  tractor  in  question  had 
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been  stolen  from  the  ov\^le^  by  a  trespasser  and  was 
illegally  used  by  the  trespasser  wliile  tlie  owner  was 
asleep.  This  case  certainly  has  no  application  here, 
nor  lias  the  quotation  from  Groldsmith,  Jr.,-Grrant  Co. 
vs.  United  States,  95  L.  Ed.  379,  concerning  the  pres- 
e:z('e  of  licjiior  iii  a  railroad  Pullman  car  that  could 
not  be  easily  examined  by  the  owner  before  entry 
into  the  Indian  country.  The  citation  of  People  vis. 
One  1941  Chrysler,  162  Pac.  (2d)  653,  concerns  only 
the  bailee  of  a  motor  vehicle  where  the  owner  was 
not  present,  and  is  not  applicable  to  the  case  at  bar. 
We  are  her(^  concerned  with  one  member  of  a  joint 
r.dveiitiire  ]^lacing  intoxicating  liquor  in  an  automo- 
bile when  there  was  a  definite  duty  upon  the  owner 
to  either  search  the  automobile  or  f}uestion  its  occu- 
pants to  determine  the  presence  of  intoxicating  li- 
quor before  driving  into  the  Indian  country 

Throughout  the  Appellants'  brief  an  attempt 
has  })een  made  to  distinguish  the  case  at  bar  from 
all  of  the  cited  cases  u])on  the  theory  that  it  must  be 
shown  l:)y  the  Government  that  the  owner  or  opera- 
tor of  the  automobile  must  have  had  knowle'dge  of 
the  transportation  of  the  intoxicating  liquor  into 
the  Indian  country  and  that  it  is  impossible  for  the 
automobile  to  be  the  offender.  We  believe  that  this 
theory  on  the  part  of  the  Appellants  was  sound  when 
Section  2140  was  first  enacted  in  1864,  but  there- 
after with  the  improvement  of  the  means  of  trans- 
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portation  and  the  resulting  difficulties  in  law  en- 
forcement, Congress  saw  fit  to  place  a  very  definite 
duty  upon  the  o^mer  or  operator  of  an  automobile 
ahd  almost  without  exception  have  held  that  if  li- 
quor is  found  in  the  automobile,  the  same  is  the  of- 
fender and  must  be  forefeited  to  the  Government. 
If  this  court  was  to  adopt  the  theory  of  the  Appel- 
lants herein,  it  would  then  beb  necessary  for  the  en- 
forcement officers  to  ^ntness  almost  every  act 
of  the  owner  and  operator  as  well  as  the  acts  of  the 
passengers  in  the  automobile  in  order  to  enable  them 
to  refute  the  attempts  by  the  owners  to  have  the 
passengers  claim  the  ownership  of  liquor  found  in 
automobiles  used  in  the  introduction  of  the  same 
into  the  Indian  country.  This  would  be  a  burden 
which  we  do  not  fe^l  the  court  would  be  warranted 
in  placing  upon  the  law  enforcement  officer.  We  be- 
lieve, instead,  that  Congress  intended  to  place  a  duty 
upon  the  owner  or  operator  to  determine  the  pres- 
ence or  absence  of  intoxicating  liquor  in  his  auto- 
mobile before  etnering  into  the  Indian  country.  This 
duty  can  be  more  fairly  assumed  by  the  operators  of 
motor  vehicles  than  the  burden  which  would  be 
placed  upon  law  enforcement  officers  if  the  Appel- 
lants" theory  herein  was  accepted. 

The  evidence  discloses  in  the  case  at  bar  that  the 
passenger  Ralph  Melendrez  and  the  owner  and  op- 
erator of  the  car  were  engaged  in  a  joint  adventure 
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when  they  went  to  the  cit}^  of  Hardin,  (R.p.  29,  30, 
44)  and  we  respectfully  assert  that  it  was  the  duty 
of  the  owner  of  the  motor  vehicle  to  investigate 
the  interior  of  the  automobile,  or  at  least  interrogate 
the  passengers  therein  before  driving  into  the  Indian 
country,  particularly  where  the  owner  knew  that  all 
of  the  occupants,  with  the  exception  of  the  driver, 
had  been  drinking  for  a  period  of  several  hours  and 
that  the  resulting  acts  of  the  passengers  might  well 
be  an  attempt  to  carry  liquor  with  them  upon  their 
return  into  the  Indian  country.  (R.p.  44-45). 

The  court's  attention  has  been  directed  to  United 
States  V.  One  Ford  Two-Door  Sedan,  etc.,  69  F.  Sup. 
417,  decided  by  Judge  Clark  in  the  District  Court, 
in  and  for  the  District  of  Idaho.  This  case  is  clearl}^ 
distinguishable  from  the  case  at  bar  as  the  facts 
there  disclosed  that  the  owner  of  the  vehicle  had 
picked  up  a  hitchiker  Avho  subsequently  purchased 
intoxicants  and  placed  the  same  in  the  automobile 
^-ithout  the  operator's  knowledge.  As  Judge  Clark 
there  stated,  the  court  was  then  dealing  with  the 
property  rights  of  an  Indian  and  a  ward  of  the  Unit- 
ed States  Government,  and  it  is  very  apparent  that 
Judge  Clark  differentiated  that  case  from  aU  others 
for  the  purpose  of  protecting  property  rights  of  an 
Indian  ward. 

The   case   at  bar  can   be   distinguished   from  the 
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Idaho  case  in  several  particulars:  (l)We  are  not 
here  dealing  witlji  an  Indian  ward  of  the  United 
iState;  (2)  The  facts  here  disclose  kno wedge  on  the 
part  of  the  owner  of  the  presence  of  intoxicants  in 
the  automobile;  (R.  p.  33-36,  39)  (3)  A  passenger 
and  not  a  hitchhiker  j^laced  the  intoxicants  in  the 
automobile;  (R.  p.  29)  (4)  The  ownier  and  passenger 
were  engaged  in  a  joint  adventure  at  the  time  of  the 
introduction  of  the  intoxicants  into  the  Indian  coun- 
try; (R.  p.  29-36)  and,  (5)  There  was  a  duty  upon  the 
owiier  to  investigate  the  interior  of  the  automobile 
and  interrogate  the  passengers  where  the  owner 
knew  all  of  the  occupants,  with  the  exception  of  the 
driver,  had  been  engaged  in  a  joint  drinking  party. 

Both  the  presiding  Ju'dge  in  Idaho  and  the  Cali- 
fornia court  (People  vs.  One  1941  Buick  Sport 
Coupe,  etc.  166  Pac.  (2d)  69),  limited  their  opinions 
and  decisions  to  cases  where  an  innocetn  owner  had 
no  knowledge,  actual  or  implied,  of  the  unlawful 
possession  of  a  person  riding  in  a  car  where  there 
was  no  concert  of  action  or  joint  adventure  between 
the  o])erator  and  passenger.  In  the  case  at  bar,  the 
owner  had  knowledge,  both  actual  and  impied  and  the 
owner  and  ))assenger  were  engaged  m  a  joint  adven- 
ture, resulting  in  a  definite  duty  on  the  part  of  the 
owner  to  use  great  care  and  all  means  within  his 
power  to  determine  the  presence  of  the  intoxicating 
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liquor  in  the  car,  before  entering  onto  the  Indian 
Reservation. 

CONCLUSION 

We  therefore  respectfully  submit  that  the  decis- 
ion of  the  lower  court  is  not  in  error  and  that  the 
forfeiture  of  the  automobile  in  question  should  be 
sustained,  for  the  following  reasons: 

1 — The  owner  of  the  automobile  had  knowle'dge, 
actual  and  implied,  of  the  presence  of  intoxicating 
liquor  before  driving  onto  the  Indian  Reservation. 

2 — There  was  a  duty  upon  the  owner  to  interro- 
gate the  passengers  and  examine  the  interior  of  the 
automobile  before  driving  onto  the  Indian  Reserva- 
tion as  the  owner  the  passengers  had  been  drinking 
together  and  were  engaged  in  a  joint  adventure. 

3 — ^The  applicable  statutes  require  the  seizure  and 
forfeiture  of  the  automobile  regardless  of  the  inno- 
cence of  its  owner. 

Respectfully  submitted, 

JOHjST  b.  tansil 

United  States  Attorney  in  and  for  the 
District  of  Montana. 
FRANKLIN  A.  LAMB 

Assistant  United  States  Attorney  in  and 
for  the  District  of  Montana. 

Attorneys  for  Appellee 


